Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


BEPOKT     OF    CASES 


.     '^ 


>^ 


▲BaUSD  AND  DBTSRMIKSD  IV  THX 


SUPREME    COURT 


OF     THS 


TERRITORY  OF  ARIZONA 


FROM 

APRIL  16,  1898,  TO  DECEMBER  31,  1899 


E.   W.    LEWIS 

BEPORTBB 


VOLUME    SIX 


SAN    FRANCISCO 
BANOBOFT-WHITNET    COMPANY 

LAW  rUBLDHBRS  AND  LAW  BOOK8XLLBB8 


1905 


l->    ■■  I 


U  'y 


CJOPYRIGHT,    1905,    BY    B AN CHOFT- WHITNEY    COMPANY. 


SUPREME    COURT. 


1898-1899. 


WEBSTER  STREET,  Chief  Justice. 
GEORGE  R.  DAVIS,  Associate  Justice. 
FLETCHER  M.  DOAN,  Associate  Justice. 
RICHARD  E.  SLOAN,  Associate  Justice. 

OFFICERS  OF  THE   COURT. 

Robert  E.  Morrison U.  S.  District  Attorney 

William  M.  Griffiths XJ.  S.  Marshal 

Cassius  M.  Frazier Attorney-General^ 

Charles  F.  Ainsworth  Attorney-General* 

Lloyd  Johnston Clerk 

Anqie  B.  Parker Deputy  Clerk* 


^  Resigned  August  12,  1898. 
«  Appointed  August  12,  1898. 
»  Appointed  October  23,  1899. 


TABLE  OF  OASES  REPORTED. 


A 

Abrams,  The  London^  Paris  and  American  Bank^  limited,  v. . . .  87 

Adams,  Haff  v 395 

Adams,    Hampson   y. 335 

Adams  ▼.  O'Connor   404 

Anderson  ▼.   Territory  of  Arizona   185 

Andrews,  Old  Dominion  Copper  Mining  and  Smelting  Company,  v..  205 

Anglo-American  Canaigre  Company,  The,  y.  Egi 437 

Anglo-American  Canaigre  Company,  The,  y.  Hirasu 438 

Anglo-American  Canaigre  Company,  The,  y.  Imato 437 

Anglo-American  Canaigre  Company,  The,  y.  Masui 438 

Anglo-American  Canaigre  Company,  The,  y.  Miyalo 438 

Anglo-American  Canaigre  Company,  The,  y.  Sugeta 436 

Anglo-American  Canaigre  Company,  The,  y.  Tanaka  437 

Apache  County  y.  Barth  13 

Arhelger  y.  The  Mutual  life  Insurance  Company  of  New  York. ..  245 

Atlantic  and  Pacific  B.  B.  Co.,  The,  y.  The  Defiance  Cattle  Co 183 

B 

Babbitt  y.  Field   6 

Babbitt  Brothers  y.  Mandell  Brothers  &  Co 95 

Baker  y.  Fleming  418 

Balsz,  Ward  y 439 

Barnes  y.  Territory   184 

Barry  y.  Kirkland 1 

Barth,  Apache  County  y 13 

Betis  y.  Territory  441 

Billups  y.  Johnson   182 

Billups  y.  Johnson   439 

Board  of  Begents  of  the  University  of  Arizona,  The,  Devol  y 259 

Bolton,  McClintock  y 370 

Boyce,   Wagner  y 71 

Bravin  y.  The  Mayor  and  Common  Council  of  Tombstone 212 

Brill,  Santa  Fe,  Prescott  and  Phcenix  Railway  Company  v 446 

Burke,  The  Providence  Gold  Mining  Company  v 323 

C 

Campbell,  Kastner  y 145 

Cheda  v.   Skinner    196 

City  of  Tucson,  Cronly  y 235 

Consolidated  Canal  Company  v.  Mesa  Canal  Company 135 

County  of  Gila,  Curry  v 48 

County  of  Pinal,  Truman  y 191 

Cronly  v.  City  of  Tucson   235 

Curry  v.  County  of  Gila  48 

(V) 


vi  Table  op  Cases  Reported. 

D 

DaggB  V.  Field 47 

Daggs  V.  Walker 182 

Baggs  V,  Walker 443 

Daggs  V.  WUBon  388 

Dawes,  United  States  v 183 

Defiance  Cattle  Co.,  The,  The  Atlantic  and  Pacififc  K.  R.  Co.,  v 183 

De  Grofif  v.  Wagner   435 

Devol  V.  The  Board  of  Regents  of  the  University  of  Arizona 259 

Dickson  v.  Territory  of  Arizona   19d 

Duke,  Jordan  v 55 

Duncan  v.  Soto   '. 435 

Dysart,  Hampson  v 98 

Dysart,  Hampson  v.   444 

£ 

Egan  V.  Estrada  248 

Egi,  The  Anglo-American  Canaigre  Company  v 437 

Estrada,  Egan  v 248 

F 

Farmers'  and  Merchants'  Bank  v.  Murray 442 

Farrell,  Menager  v 316 

Ferry,  Thompson  v 301 

Field,  Babbitt  v 6 

Field,  Daggs  v 47 

Fleming,  Uaker  v 418 

Fleming,  Kinney  v 263 

Foster  v.  Territory  of  Arizona 240 

O 

Giroux   V.    Schuerman 444 

Gleudale  Fruit  Company,  The,  v.  Hirst   428 

Gray  v.  Noonan 36 

Gray,  Walker  v 359 

Gunn  T.  Old  Dominion  Copper  Mining  and  Smelting  Company. . . .  446 

H 

Haff  V.  Adams 395 

Hale  V.  Hughes  255 

Hall,   Pringle  v 284 

Hall  V.  Southern  Pacific  Company 378 

Hampson  v.  Adams   335 

Hampson  v.  Dysart    98 

Hampson  v.   Dysart    444 

Hancock,  Luhrs  y 340 

Hatcher,  Sewall  v 319 

Henry  v.   Mayer 103 


Table  op  Cases  Reported.  vii 

Henshaw  v.  The  Salt  Eiver  Valley  Canal  Company *  151 

Hereu  v.  Hereu  270 

Hirasu,  The  Anglo-American  Canaigre  Company  t 438 

Hirst,  The  Glendale  Fruit  Company  V 428 

Hughes,  Hale  ▼ 255 

Huning  v.  Porter   171 

Hurley,  Scott  y 85 

I 

Imato.  The  Anglo-American  Canaigre  Company  y 437 

J 

Johns  y.  The  Phceniz  National  Bank  181 

Johns  y.  The  Phcenijc  National  Bank 290 

Johns  y.  Wilson   125 

Johnson,  Billups  y 182 

Johnson,  Billups  y 439 

Johnston  y.  Bolston  435 

Jordan  y.  Duke 55 

Jordan  y.   Schuerman    79 

K 

Kastner  y.  Campbell 145 

Kinney  y.  Fleming    263 

Kirkland,  Barry  y 1 

EUeyenstuber  y.  Bobinson  81 

L 

London,  Paris  and  American  Bank,  Limited,  The,  y.  Abrams 87 

Long,  The  National  Bank  of  Arizona  y 311 

Long,  The  Western  Inyestment  Banking  Company  y 445 

Long,   Trimble  y 268 

Luhrs  y.  Hancock 340 

Lynch  y.  Price   445 

M 

McClintock  v.  Bolton  370 

McCord,  Yavapai  County  y 423 

McGoyem,  Zeiger  y 440 

Maldonado,   Sutherland  y 182 

Mandell  Brothers  &  Co.,  Babbitt  Brothers  y. 95 

Marshall,  Bountree  y 413 

Masui,  The  Anglo-American  Canaigre  Company  y 438 

Mayer,  Henry  y 103 

Mayor  and  Common  Council  of  Tombstone,  The,  Brayin  y 212 

Meara  y.  Territory  of  Arizona   299 

Menager  y.  Farrell  316 

Menager,  Steinf eld  y , 141 


yiii  Table  of  Gases  Reported. 

Mesa  Canal  Company,  Consolidated  Canal  Company  y 135 

Mesa  City  Bank  v.  Murray  442 

Miyalo,  The  Anglo-American  Canaigre  Company  v 438 

Monihon  v.  Wakelin  225 

Morales  v.  Territory   184 

Murray,  Farmers'  and  Merchants'  Bank  y 442 

Murray,  Mesa  City  Bank  y 442 

Murray,  The  National  Bank  of  Arizona  y 441 

Murray,  The  Western  Inyestment  Banking  Company  y 215 

Mutual  life  Insurance  Company  of  New  York,  The,  Arhelger  y.. .  245 

N 

National  Bank  of  Arizona,  The,  y.  Long 811 

National  Bank  of  Arizona,  The,  y.  Murray. 441 

Needham,  The  Old  Dominion  Commercial  Company  y 181 

Newman  y.  Vaughn   183 

NoonaUy  Gray  y. •  36 

O 

O'Connor,  Adams  y.   404 

Old  Bominion  Commercial  Company,  The,  y.  Needham 181 

Old  Dominion  Commercial  Company,  The,  y.  The  United  Bloge  Mines  181 

Old  Dominion  Copper  Mining  and  Smelting  Company  y.  Andrews. .  205 

Old  Dominion  Copper  Mining  and  Smelting  Company,  Ounn  y 446 

Owens  Water  Company,  The,  y.  The  Saginaw  Southern  Railroad  Co..  440 

P 

Perkins,  Beilly  y.   188 

PhcBuiz  National  Bank,  The,  Johns  y 181 

PhcBnix  National  Bank,  The,  Johns  y 200 

PhoBuix  Wholesale  Meat  Company,  The,  Bosenberg  y 436 

Pima  County,  Snyder  y 41 

Porter,  Huning  y 171 

Price,  Lynch  y 445 

Pringle  y.  Hall  284 

Providence  Gold  Mining  Company,  The,  y.  Burke 323 

B 

Beilly  y.  Perkins 188 

Bobinson,  Kleyenstuber  y.   31 

Bolston,  Johnston  y 435 

Bosenberg  y.  The  Phoenix  Wholesale  Meat  Company 436 

Boss,  Stelnfeld  y »1 

Bountree  y,  Marshall  418 

8 

Saginaw  Southern  Bailroad  Co.,  The,  The  Owens  Water  Co.  v 440 

Salt  River  Valley  Canal  Company,  The,  Henshaw  y. 151 


Table  of  Gases  Bepobted.  ix 

Santa  Fe,  Preseott  and  PhcBiiiz  Bailway  Gompanj  ▼.  Brill 446 

Sehuennaiiy  Giroux  y.    444 

Schuerman,  Jordan  ▼•   79 

Scott  Y.  Hurley  85 

Scott  y.   Territory   439 

Sewall  Y.  Hatcher   319 

Sherman  y.  Western  Investment  Banking  Company 33 

Simms,  Spicer  y *. 347 

Skinner,  Gheda  y 196 

Snyder  y.  Pima  County   41 

Soto,  Duncan  y 435 

Soto  y.  Territory   440 

Southern  Pacific  Company,  Hall  y.  378 

Spicer  y.  Simms  347 

Steinf eld  y.   Menager    141 

Steinf eld  y.  Boss 91 

Stevens  y.  Wadleigh 351 

Sugeta,  The  Anglo-American  Canaigre  Company  y 436 

Sutherland  y.  Maldonado   182 

T 

Tabor  Mines  and  Mills  Company,  Wiswall  y 436 

Tanaka,  The  Anglo-American  Canaigre  Company  y 437 

Territory,  Barnes  y 184 

Territory,  Betis  y 441 

Territory,  Morales  y 184 

Territory,  Scott  y 439 

Territory,  Soto  y 440 

Territory  of  Arizona,  Anderson  y 185 

Territory  of  Arizona,  Dickson  y 199 

Territory  of  Arizona,  Foster  y 240 

Territory  of  Arizona,  Meara  y 299 

Thompson  y.  Ferry 301 

Trimble  y.  Long   268 

Truman  y.  County  of  Pinal  191 

V 

United  Bloge  Mines,  The,  The  Old  Dominion  Commercial  Company  y.  181 
United  States  y.  Dawes  183 

V 
Yaughn,  Newman  y.    183 

W 

Wadleigh,   Stevens  y.    351 

Wagner  v.  Boyce   71 

Wagner,  De  Groff  y 435 

Wakelin,  Monihon  v 225 

Walker,  Daggs  v 182 


X  Table  op  Cases  Reported. 

Walker,  Daggs  ▼ 443 

Walker  ▼.  Gray  359 

Ward  V.  Balsz  '. 439 

Western  Investment  Banking  Company,  The,  v.  Long 445 

Western  Investment  Banking  Company,  The,  v.  Murray 215 

Western  Investment  Banking  Company,  Sherman  ▼ 33 

Wilson,  Daggs  v 388 

Wilson,  Johns  ▼ 125 

Wiswall  y.  Tabor  Mines  and  Mills  Company 436 

Y 

Tavapai  County  v.  McCord 423 

Z 

Zelger  t.   McGoyem    440 


TABLE  OF  CASES  CITED. 


A 

Able  ▼.  Lee,  6  Tex.  428 198 

Ahrend  v.  Odiorne,  118  Mass.  261 419,  421 

Albright  V.  Albright,  70  Wis.  628 344 

Anderson  v.  Territory,  6  Ariz.  185 322 

Annie  Cadman  y.  Old  Dominion  Copper  Co.,  4  Ariz.  413 295 

Annie  Cadman  t.  Old  Dominion  Copper  Co.,  5  Ariz.  103 296 

Arms  V.  Burt,  1  Vt.  •303 318 

B 

Bank  ▼.  Keene,  53  Me.  103 4 

Bank  v.  Lewia,   13  Utah,  507 46,  319 

Banking  Co.  v.  Murray,  6  Ariz.  215 315 

Barnhill  v.  Howard,   104  Ala.   412 410 

Bartlee  ▼.  Gibson,  17  Fed.  293 418 

Barton  ▼.  Gray,  57  Mich.  622 410 

Bayley  v.  Greenleaf^  7  Wheat.  46 421 

Beall  V.  White,  94  U.  8.  382 149 

Beard  v.  United  States,  158  U.  S.  550 243 

Bedford  v.  Terhune,  30  N.  Y.  458 149 

Belk  V.  Meagher,  104  U.  8.  279 70,  333 

Bell  V.  Keepers,  37  Kan.  64 410 

Blair  v.  Smith,  114  Ind.   114 346 

Blum  V.  Loggins,  53  Tex.  121 339 

Board  v.  Day,  19  Ind.  450 27 

Board  of  Education  v.  Hobbs,  8  Okla.  293 322 

Bock  V.  Perkins,  139  U.  8.  628 98 

Bogan  V.   Pigantaro,   3   Ariz.   383 350 

Bonaparte  v.  Railroad  Co.,  1  Baldw.  218 340 

Boyd  V.  Nebraska,  143  U.  8.  180 335 

Brackett  v.  Banegas,  116  Cal.  278 133 

Bradley  y.  Norris,  67  Minn.  48 46,  319 

Brady  y.  Cassidy,  104  N.  Y.  155 409 

Bravin  y.  Mayor,  6  Ariz.  212 , 425 

Bressler  y.  McCune,  56  111.  475 340 

Brewer  y.  Otoe  County,  1  Neb.  373 27 

Brewster  y.  De  Fremery,   33  Cal.  341 357 

Buckley  y.   Wheeler,  52   Mich.  1 347 

Bull  y.  Ford,  66  Cal.  176 417 

Burkett  y.  Burkett,  78  Cal.  310 344 

Bumham  y.  Kempton,  44  N.  H.  92 340 

Butler  y.  Miller,  1  Denio.  407 40 

C 

Canada  del  Oro  Mines  y.  Collins,  4  Ariz.  163 350 

Carhart  y.  Harshaw,  45  Wis.  340 346 

Carmack  y.  Commonwealth,  5  Binn.  184 40 

Carroll  y.  Byers,  4  Ariz.  158 328 

Carroll  Co.  y.  Smith,  111  U.  8.  556 239 

Cattle  Co.  y.  Becker,  147  U.  8.  47 307 

Center  Township  y.  Marion  County  Comrs.,  110  Ind.  579 376 

Challiss  y.  Rigg,  49  Kan.   119 102 

Charles  y.  Haskins,  11  Iowa,  329 40 

Cheney  y.  Woodworth,  13  Colo.  App.   176 322 

(xi) 


xii  Table  op  Cases  Cited. 

Cipperly  v.  Shodes,  53  HI.  346 347 

C!ocoxiino  County  v.  Yavapai  County,  5*  Ariz.  385 425 

Commissioners  v.  Bonebreak,  146  Ind.   311 46,  319 

Couch  V.  President  etc.,  4  Johns.  Ch.  26 339 

Crossan  v.  May,  68  Ind.  242 4 

Crout  V.  De  Wolf,  1  E.  I.  393 5 

Crumpton  v.  United  States,  138  U.  S.  361 188 

D 

Daggs  y.  Hoskins,  5  Ariz.  236 48 

Deering  v.  Creighton,  26  Or.  556 350 

Doe  V.  Mining  Co.,  43  Fed.  219 329 

Dow  V.  Spenny,  29  Mo.  390 5 

Durkee  v.  Mott,  8  Barb.  423 210 

E 

Edson  v.  Edson,  108  Mass.  590 278 

Ely  V.  Ely,  80  111.  532 357 

Evans  v.  Qlencross,  4  Ariz.  222 199 

Evrett  V.  Akins,  8  Okla.  184 322 

F 

Fields  V.  Bussell,  38  Kan.  720 102 

iHsher  v.  Kelsey,  121  U.  8.  383 401 

Foster  v.  The  Richard  Busteed,  100  Mass.  412 191 

Furrow  v.  Athey,  21  Neb.  671 344 

G 

Gage  V.  McCord,  5  Ariz.  227 425,  428 

Gager  v.  Doe,  29  Ala.  341 376 

Gale  V.  Water  Co.,  14  Cal.  26 383 

Gazzolo  V.  Chambers,   73  111.   75 357 

Gelston  v.  Hoyt,  13  Johns.  575 209 

Gilman  v.  Brown,   1   Mason,   191 420 

Graham  v.  Beno,  5  Colo.  App.  330 318 

Grayson  v.  Latham,  84  Ala.  546 24 

Greenfield  Bank  v.  Crafts,  4  Allen,  447 5 

H 

Hagenmeyer  v.  Board,  82  Cal.  214  103 

Hall  V.  Center,  40  Cal.  63 232 

Hammer  v.  Mining  Co.,  130  U.  S.  291 332 

Harsh  v.  Griffin,  72  Iowa,  608 344 

Hassett  v.  McArdle,  7  Misc.  Rep.  710 410 

Heffleman  v.  Pennington  County,  3  S.  Dak.  162 30 

Hess  V.  White,  9  Utah,  61 328 

History  Co.  v.  Daugherty,  3  Ariz.  387 349,  350 

Hixon  V.  George,  18  Kan.  253 347 

Hollister  v.  Barkley,  9  N.  H.  230 »  339 

House  V.  Jackson,  24  Or.  89 232 

Howard  v.  Daly,  61  N.  Y.  362 210 

Humboldt  County  v.  Dinsmore,  75  Cal.  604 103 

Hume  V.  Bowie.  148  U.  S.  245 350 

I 

Improvement  Company  v.  Bradbury,  132  U.  S.  509 114 

Inhabitants  of  Greenfield  v.  Wilson,  13  Gray,  384 40 

Isert  V.  Davis,  18  Ky.  Law  Rep.  510 /. 46,  319 


Table  of  Cases  Cited.  ziii 


J 

Johns  V.  WUflon,  6  Ariz.  125 389 

Johnson  v.  Towsley,  13  Wall.  72 306 

Johnson  Go.  v.  Beynolds,  3  Kan.  251 403 

Jones  V.  CHfton,  101  U.  8.  225 345 

Jones  V.  Eailroad  Co.,  128  U.  S.  443 401 

Jordan  v.  Duke,  6  Ariz.  55 81,  82,  83,  84,  331 

Judson  y.  Lyford,  84  Cal.  505 417 

K 

Kauffelt  v.  Bower,  7  Serg.  &  B.  64 420 

Keller  v.  Ashford,   133  U.   S.   610 J...   131 

Kihlberg  V.  United  States,  97  U.  S.  398 .' 410 

King  Iron  Bridge  Co.  v.  Otoe  County,  124  U.  S.  459 28 

Kinney  v.  Fleming,  6  Ariz.   263 334 

Kisten  v.  Hildebrand,  9  B.  Mon.  72 403 

Knox  V.  Earbee  (Tex.  ttv.  App.)  31  S.  W.  531 298 

Krantz  v.  Bailway  Co.,  13  Utah,  1 46,  319 

L 

ijammon  v.  Pensier,  111  U.  8.  1? 39 

Lawrence  v.  Ballon,  37  Cal.  518 191 

Lawrence  v.  Howard,  1  Utah,   142 402 

Levy  T.  Leatherwood,  5  Ariz.  244 386 

Lewis  V.  Mills,  47  Neb.  910 - 40 

Lincoln  County  v.  Luning,  133  U.  8.  529 29 

Love  V.  Powell,  67  Tex.  15 339 

Lower  Kings  Biver  Beclamation  District  y.  McCuUah,  124  Cal.  175.  322 

Lynch  y.  Doran,  95  Mich.  395 344 

M 

McHugh  y.  Schuylkill  County,  67  Pa.  St.  391 6 

Mackreth  y.  Symmons,  15  Ves.  329 420 

Magee  y.  Improvement  Co.,  98  Cal.  678 402 

Main  v.  Tappener,  43  Cal.  206 318 

Manufacturing  Co.  v.  Ferguson,  113  U.  8.  727 12 

Marquez  v.  Frisbie,  101  U.  8.  473 306 

Maskell  v.   Barker,   99   Cal.   642 318 

Mayor  etc.  v.  Ray,  19  Wall.  468 27 

Mendocino  County  v.  Lamar,  30  Cal.  628 54 

Mendocino  County  v.  Morris,  32  Cal.  145 54 

Minor  v.  Happersett,  21  Wall.  162 238 

Moore  v.  Development  Co.,  87  Cal.  483 403 

Moore  v.  Bobbins,  96  U.  8.  530 306 

Moore  y.  Bobinson,  62  Ala.  537 4 

Morey  v.  City  of  Duluth,  69  Minn.  5 133 

Morgan  v.  Mitchell,  (Neb.)  72  N.  W.  1055 356 

Mutual  Life  Ins.  Co.  v.  Arhelger,  4  Ariz.  271 246 

Mutual  life  Ins.  Co.  y.  Arhelger,  5  Ariz.  207 246 

O 
Oulton  y.  Institution,  17  Wall.  109 223 

P 

Parker  y.   Territory,   5  Ariz.    283 300,  301 

People  y.  Haggin,  57  Cal.  586 54 

People  y.  lams,  57  Cal.  115    243 

People  y.  Lewis,  117  Cal.  186   243,  244 

People  V.  Newcomer,  118  Cal.  263    243,  245 


xiv  Table  op  Cases  Cited. 


People  V.  Schuyler,   4   N.   Y.   173 40 

Perego  v.  Dodge,  163  U.  8.  160 331 

Perez  v.  Garza,  52  Tex.  571 297 

Peterson  v.  Smart,  70  Mo.  38 357 

Pico  V.  Webster,  14  Cal.  203 40 

Pierce  v.  Underwood,  112  Mich.  186 46,  319 

Pike  V.  Miles,  23  Wis.  164 346 

Pima  County  v.  Snyder,  5  Ariz.  45 45 

Pinson  v.  Prentise,  8  Okla.  143 322 

Pomeroy  Coal  Co.  v.  Emlen,  44  Kan.  117 102 

Publishing  Co.  v.  Fisher,  166  U.  S.  464 328 


« 


B 


BaUroad  Co.  v.  Cox,  145  U.  8.  593 403 

Eailway  Co.  v.  Williamson    58  Kan.  814 199 

Rector  v.  Gibbon,  111  U.  8.  276 307 

Bepine  v.  McPherson,  2  Kan.  340 318 

Roberts  v.  Smith,  5  Ariz.  368 401 

Bobertson  v.  Hoge,  83  Va.  124 318 

Boser  v.  Bank,  56  Kan.  129 347 

Bowley  v.  Berrian,  12  111.  199 433 

Butter  V.  Mining  Co.,  75  Fed.  37 330 

8 

Sacramento  County  y.  Bird,  31  Cal.   72 54 

Sanford  v.  Prentice,  28  Wis.  362 239 

Saxonia  Beduction  Co.  v.  Cook,  7  Colo.  569 210 

Schoeffler  v.  Schwarting,  17  Wis.  31 339 

Schultz  ▼.  Barrows,  8  Okla.  297 322 

Schultz  V.  McLean,  109  Cal.  437 199 

Scott  V.  Hurley,  6  Ariz.  85 199 

Searle  v.  Preston,  33  Me.  214 ' 433 

Sharp  V.  Baird,  43  Cal.  577 145,  318 

Sheets  v.  Solden,  7  Wall.  416 357 

Shisler  v.  Vandike,  92  Pa.  St.  447 5 

Smith  V.  Brady,  17  N.  Y.  173 412 

Snyder  v.  Pima  County,  6  Ariz.  41 : 318 

Souffrain  v.  McDonald,  27  Ind.  269 232 

Southern  Pacific  B.  B.  Co.  v.  United  States,  168  U.  8.  1 359 

Spangler  v.  City  of  Cleveland,  43  Ohio  St.  526 340 

Spies  V.  People,  122  Dl.  1 242 

Stanley  v.  Neale,  98  Mass.  343 384 

State  Railroad  Tax  Cases,  92  U.  8.  575 222 

Steinfeld  v.  Menager,  6  Ariz.  141 317 

Stevens  v.  Wadleigh,  5  Ariz.  90. 357 

Stewart  v.  Anderson,  70  Tex.  588 433 

Stewart  v.  Salamon,  97  U.  8.  361 46,  319 

Stockton  Ice  Co.  v.  Argonaut  Land  etc.  Co.,  (Cal.)  56  Pac.  885 322 

Syracuse  aty  Bank  v.  Coville,  19  How.  Pr.  385 ^.   433 

T 

Tatum  V.  Massie,  29  Or.  140 199 

Terrell  v.  AUison,  21  WaU.  289 395 

Territory  ▼.  Bashford,  2  Ariz.  246 53 

Territory  ▼.  Miramontez,  4  Ariz.  179 187 

Thompson  v.  White,  26  Colo.  226 318 

Thomson  v.  Crane,  73  Fed.  327 347 

TruUenger  v.  Todd,  5  Or.  36 350 

Turner  y.  Sawyer,  150  U.  8.  578 307 


Table  op  Cases  Cited.  xv 

u 

Uiiger  ▼.  Mooney,  63  Cal.   586 308 

Union  Pac.  R7.  Co.  v.  Smersh,  22  Neb.  751 347 

Utter  V.  Tranklin,  172  U.  8.  416 215,  426,  428 

V 
•Van  EppB  Y.  Harrison,  5  Hill,  63 120 

W 

Walker  v.  Eailroad  Co.,  165  U.  8.  593 329 

Wall  V.  Monroe  County,  103  U.  8.  74 23 

Ward  V.  Pagin,  101  Mo.  669 357 

Warren  ▼.  Shook,  91  U.  8.  704 223 

Watkins  ▼.  Jerman,  36  Kan.  464 395 

Watt  V.  Wright,  66  Cal.  202 145 

Webb  V.  Buckelew,  82  N.  Y.  555 191 

Webster  v.  Hardisty,  28  Md.  592 339 

Wells  ▼.  Pairbank,  5  Tex.  582 198 

Wells  ▼.  Melville,  25  Tex.  337 351 

Willard  v.  Wood,  135  U.  8.  309 131 

Williams  v.  Nattzger,  103  Cal.  438 132 

Wills  V.  Blain,  4  N.  Mex.  378 333 

Wilson  V.  Taylor,  49  Kan.  774. 346 

Wood  V.  Railway  Co.,  49  Mich.  370 199 

Woodruff  V.   Munroe,    33   Md.    147 4 

Woolen  Co.  v.  Proctor,  7  Cush.  417 402 

Workman  y.  Wright,  33  Ohio  8t.  405 4 


ARIZOISfA  OASES. 


CITED,   APPEOVED,   AND    FOLLOWED.  .    • 

Anderson  y.  Territory^  6  Ariz.  185 322 

Banking  Go.  ▼.  Murray,  6  Ariz.  215 315,  441,  442,  443 

Bogan  V.  Pignataro,  3  Ariz.  383 347 

Bravin  v.  Mayor,  6  Ariz.  212 425 

Cadman  y.  Old  Dominion  Copper  Co.,  4  Ariz.  413 295,  443 

Cadman  y.  Old  Dominion  Copper  Co.,  5  Ariz.  103 296 

Carroll  y.  Byers,  4  Ariz.  158 300,  301 

Coconino  County  y.  Tayapai  County,  5  Ariz.  385 425 

Daggs  y.  Hoskins,  5  Ariz.  236 48 

Eyans  y.  Glencross,  4  Ariz.  222  199 

Gage  y.  McCord,  5  Ariz.  227 425,  428 

Hampson  y.  Adams,  6  Ariz.  335 444 

History  Co.  y.  Daugherty,  3  Ariz.  387 349,  350 

Johns  y.  Bank,  6  Ariz.  290. 443 

Johns  y.  Wilson,  6  Ariz.  125   389 

Jordan  y.  Duke,  6  Ariz.  55 81,  82,  83,  84,  331 

Kinney  y.  Fleming,  6  Ariz.  263 334 

Mutual  Life  Ins.  Co.  y.  Arhelger,  4  Ariz.  271 246 

Mutual  Life  Ins.  Co.  y.  Arhelger,  5  Ariz.  207 246 

National  Bank  y.  Long,  6  Ariz.  311 445 

Parker  y.  Territory,  5  Ariz.  283 300,  301 

Pima  County  y.  Snyder,  5  Ariz.  45 45 

Boberts  y.  Smith,  5  Ariz.  368 401 

Scott  V.  Hurley,  6  Ariz.  85 199 

Snyder  y.  Pima  County,  6  Ariz.  41 318 

Territory  y.  Bashford,  2  Ariz.  246 53 

Territory  y,  Miramontez,  4  Ariz.  179 187 

LIMITED   AND    DISTINGUISHED. 

Canada  del  Oro  Mines  y.  Collins,  4  Ariz.  163.    limited 350 

Leyy  y.  Leatherwood,  6  Ariz.  244.    Distinguished 379 

(x»i) 


STATUTES  CITED  AND  CONSTRUED. 


UNITED   STATES. 
OoiiBtitatloiit  Amtndment  7  •••  828 

BEYISEP   STATUTES. 

B«Ti8ed  Statutes  U.  S.,  1878,  sec.  1860  (Organic  Act; 287 

Bevised  Statutes.  U.  S.,  1878,  sec.  1868 828 

BeWsed  Statutes  U.  S.,  1878,  see.  2326 330,  331 

BeWsed  Statutes  U.  S.,  1878,  sec.  6219 224,  313 

1  Supp.  Bev.  Stats.  U.  S.,  1878-81,  p.  13  (Supp.  Bev.  Stats.  U.  S., 

1901,  p.    7)    328 

Act  of  Congress,  March  3,  1881    (21  State,  at  Large,  505) ....  330,  331 

Act  of  Congress,  June  25,  1890 214 

Act  of  Congress,  June  6,  1896  ' 424,  425,  428 

Act  of  Congress,  March  4,  1898 236 

OBGANIC  ACT   OP   ABIZONA. 
B«?ised  Statutes^  1901,  par.  26 237 

ABIZONA. 
BEVISED  STATUTES  ABIZONA,    1887. 

CIVIL  OODB. 

Par.  22  97 

Par.  23  97 

Par.  31  97 

Par.  202  387 

Par.  412 ;. 29 

Par.  414  29 

Par.  415,  sec  35  29,  30,  31 

Par.  593  348,  349 

Par.  656  90 

Par.  673  • 209 

Par.  680  53 

Par.  695  295 

Par.  725  67 

Par.  727  90 

Par.  735  22 

Par.  735,  subd,  11 77 

Par.  742  198 

Par.  784  252 

Par.  785  252 

(xvu) 


xviii  Statutes  Cited  and  Construed. 

Par.  786  252 

Par.  836  351 

Par.  846  349 

Par.  849  296,  349 

Par.  851  296 

Par.  855  295 

Par.  856  295 

Par.  875 249 

Par.  918  90 

Par.  937  297 

Par.  939  297 

Par.  948  246 

Par.  949  247,  254 

Par.  951  247 

Par.  953  247 

Par.  1880  77 

Par.  2010  296 

Par.  2031  417 

Par.  2066  26,  30 

Par.  2297  307 

Par.  2298  307 

Par.  2299  307 

Par.  2311  78 

Par.  2312  78 

Par.  2314 24 

Par.  2328  75 

Par.  2349  70 

Par.  2496  261 

Par.  2630  224 

Par.  2631  258 

Par.  2633  224 

Par.  2640  258 

Par.  2650  52 

Par.  2654 101,  102 

Par.  3078  45 

Par.  3081  45 

Par.  3086  46 

Par.  3152  as  amended  Laws  1891,  Act  No.  46 62,  81 

Title  12,  ch.  7 10,  11 

Title  15,  ch.  20 296 

Title  26  (Laws  1889,  Act  No.  20,  sees.  19-23) 893 

PENAL  OODB. 

Par.  1656  242 

COMPILED   LAWS,    1877. 

Chap.  2,  par.  35,  sec.  19 28 

Chap.  6,  par.  154,  sec.  9 26 

Chap.  6,  par.  155,  sec.  10 25 


Statutes  Cited  and  Construed.  xix 

Chap.  6,  par.  156,  sec.  11 25 

Chap.  6,  par.  158,  see.  13 25 

Chap.  32,  par.  1960,  sec.  1 345 

Chap.  32,  par.  1972,  sec.  6 344 

Chap.  37,  par.  2140,  sec.  1 346 

Chap.  37,  par.  2141,  sec.  2 344 

Chap.  48,  par.  2466,  sec.  30 273 

Chap.  48,  par.  2467,  sec.  31 273 

Chap.  48,  par.  2504,  sec.  68 278 

Chap.  48,  par.  2641,  sec.  205 276 

LAWS    OF    ARIZONA. 

Laws  1885,  act  approved  March  12,  sec.  11,  as  amended  and  re- 
vised by  Rev.  Stats.  1887,  par.  2496 j 261 

Laws  1885,  Act  of  March  12    424 

Laws  1885,  Act   No.  68    344 

Laws  1887,  Act  of  March  2   (Funding  Act)    26 

Laws  1889,  Act  No.  20,  sec.  9,  subd.  3 ♦. 143 

Laws  1891,  Act  No.  51    327,  332 

Laws  1891,  Act  No.  79    214 

Laws  1891,  Act  No.  79,  sec.  7   427 

Laws  1893,  Act  No.  22    53 

Laws  1893,  Act  No.  52    296 

Laws  1893,  Act  No.  84,    sec.    20    256 

Laws  1893,  Act  No.  84,    sec.    21    259 

Laws  1893,  Act  No.  84,   sec.    22    259 

Laws  1893,  Act  No.  85    224,  225 

Laws  1893,  Act.  No.  87    195 

Laws  1895,  Act  No.  42,   sees.    1,   2 68,  267 

Laws  1897,  Act  No.  6,   sees.   49,   50 201 

Laws  1897,  Act  No.  51 219,  220,  221,  222,  223,  224,  225,  313,  314 

Laws  1897,  Act  No.  71  48,  300,  301 

Laws  1897,  Act  No.  76,  sec.  2  237,  238,  239 

Laws  1899,  Act  No.  20,  sec.  9,  subd.  3 317 


BEPOBTS    OF    CASES 

DBTEBMINXD    IH 

THE     SUPREME     COURT 

OF    THB 

TERRITORY   OP  ARIZONA 

DURING  THB  TB3AR   1896. 


[Civil  No.  590.    Filed  April  16,  1898.] 
[52  Pac.  771.] 

A.  BARRY,  PlaintiflE  and  Appellant,  v.  E.  B.  KIRKLAND 

et  al..  Defendants  and  Appellees. 

1.  Negotiable  Instruments — Forgery — Promise  to  Pay — Estoppel — 
Adoption. — ^Where  parties  had  formerly  been  sureties  upon  a  note 
of  Kirkland,  and,  to  secure  an  extension  of  the  indebtedness,  Kirk- 
land  gave  the  payee  a  new  note,  to  which  he  had  forged  the  names 
of  the  sureties,  they  will  not  be  estopped  to  deny  the  genuineness  of 
their  signatures  to  the  new  note  by  having,  in  ignorance  of  the  facts, 
after  the  maturity  of  the  note  and  without  consideration,  promised 
to  pay  it.  Nor  do  such  promises  constitute  an  adoption  of  the 
forgeries. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Affirmed. 

» 

The  facts  are  stated  in  the  opinion. 

L.  H.  Chalmers,  for  Appellant. 

The  defendants,  if  not  liable  as  signers,  are  liable,  first, 
as  having  ratified  and  adopted  the  forgery  (Woodniff  v. 
Munroe,  33  Md.  158;  Casco  Bank  v.  Keeve,  53  Md.  104;  Bank 
V.  Crafts,  4  Allen,  447 ;  Dow  v.  Ferry,  29  Mo.  390 ;  Crout  v. 
De  Wolf,  1  R.  I.  393) ;  and  second,  by  their  acts  subsequent  to 
the  forgery  they  are  estopped  from  denyinc^  the  genuineness 
of  their  signatures.  Daniel  on  Negotiable  Instruments,  sees. 
859,  1354. 
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Joseph  Campbell,  for  Appellees. 

When  the  term  ** ratify"  is  used  in  connection  with  a  con- 
tract, it  is  only  applicable  to  a  contract  made  by  a  party  act- 
ing, or  assuming  to  act,  for  another.  There  must  be  some 
relation,  actual  or  assumed,  of  principal  and  agent.  Ellison 
V,  Jackson  Water  Co.,  12  Cal.  542 ;  Puget  Sound  Lumber  Co. 
\,  Krug,  89  Cal.  237,  26  Pac.  902;  Mitchell  v.  Minnesota  F.  I. 
Co.,  48  Minn.  278,  51  N.  W.  Eep.  608. 

E.  B.  Kirkland  in  signing  the  names  of  Loring  and  R.  F. 
Kirkland  to  the  note  did  not  assume  to  act  as  their  agent  in 
so  doing.  He  pretended  to  Barry  that  they  themselves  signed 
said  note.  He  uttered  the  note  as  the  act  of  these  appellees  by 
themselves,  and  not  through  him. 

Before  it  can  be  contended  that  a  principal  has  ratified 
the  unauthorized  act  of  his  agent  it  must  be  shown  that  he 
was  made  acquainted  with  all  the  material  facts.  Puget  Sound 
Lumber  Co.  v.  Krug,  89  Cal.  237,  26  Pac.  902 ;  Western  Nat. 
Bank  v.  Armstrong,  152  U.  S.  346,  14  Sup.  Ct.  Rep.  572. 

**The  principal  is  under  no  obligation  to  accept  the  assumed 
agent's  acts.  The  law  imposes  no  duties  upon  him  to  make 
inquiries  about  it.  Where  there  is  no  legal  obligation  the 
question  of  negligence  or  diligence  is  of  no  importance.  The 
duty  of  making  inquiry  and  ascertaining  what  has  been  done 
is  not  cast  on  the  one  who  is  under  no  legal  obligation  to 
take  on  himself  the  responsibility,  but  it  rests  with  the  party 
who  would  gain  a  benefit  by  the  enforcement  of  the  contract. 
Smith  V.  Lynch,  7  Colo.  App.  383,  43  Pac.  674. 

Even  if  defendants  did  promise  to  pay  the  note  they  are 
not  bound,  and  appellant  cannot  recover.  Owsley  v.  Phillips, 
78  Ky.  517,  39  Am.  Rep.  258;  Shisler  v.  Vandike,  92 
Pa.  St.  447,  37  Am.  Rep.  702;  McHugh  v.  County  of  Schuyl- 
kill, 67  Pa.  St.  391,  5  Am.  Rep.  445;  Workman  v.  Wright, 
33  Ohio  St.  405,  31  Am.  Rep.  546 ;  Garnett  v.  Ratliff,  83  Ky. 
384 ;  Smith  v.  Trammel,  68  Iowa,  488,  27  N.  W.  471 ;  Terry  v. 
Taylor,  33  Mo.  323 ;  Ee7iry  v.  Heeb,  ll4  Ind.  275,  5  Am.  St. 
Rep.  613,  16  N.  E.  606 ;  First  Nat.  Bank  v.  Holan,  63  Minn. 
525,  65  N.  W.  952 ;  Wilson  v.  Hayes,  40  Minn.  511,  12  Am.  St. 
Rep.  754,  42  N.  W.  467. 

DAVIS,  J. — This  was  an  action  brought  by  the  plaintiff 
to  recover  against  the  defendants,  E.  B.  Kirkland,  R.  F.  Kirk- 
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land,  and  George  E.  Loring,  npon  a  promissory  note.  The 
defendant  E.  B.  Kirkland  made  default,  and  the  defendants 
R.  F.  Kirkland  and  George  E.  Loring  answered  under  oath, 
denying  the  execution  of  the  note.  The  cause  was  tried  with- 
out a  jury,  and  the  findings  of  the  court  were,  that  the 
defendants  R.  F.  Kirkland  and  George  E.  Loring  did  not  sign 
the  note;  that  the  placing  of  their  names  thereon  was  not 
done  by  their  authority,  knowledge,  or  consent,  but  that  their 
names  were  forged  thereto.  The  court  further  found  that 
the  oral  promises  of  R.  F.  Kirkland  and  George  E.  Loring  to 
pay  said  note  were  made  under  the  misapprehension  that  they 
had  originally  signed  said  note;  that  at  the  times  when  said 
promises  were  made  said  note  was  not  exhibited  to  either  of 
them  by  the  plaintiff,  and  that  they  were  made  without  knowl- 
edge of  the  material  facts  in  relation  to  said  note;  that  said 
promises  were  made  without  any  consideration  whatever  and 
after  the  maturity  of  the  note ;  that  by  reason  of  said  promises 
the  plaintiff  was  in  no  way  affected  or  injured,  or  induced  to 
change  his  relations  regarding  said  note ;  and  that,  as  a  con- 
clusion of  law,  neither  of  said  answering  defendants  were 
liable  for  the  payment  thereof.  Judgment  was  entered  ac- 
cordingly in  their  favor.  From  the  judgment  and  the  order 
overruling  his  motion  for  a  new  trial,  the  plaintiff  has 
appealed. 

Under  the  pleadings  and  findings  of  the  court  below  it 
may  be  assumed  that  the  names  of  R.  F.  Kirkland  and  George 
E.  Loring  appearing  upon  said  note  were  forgeries,  as  there 
is  abundant  evidence,  we  think,  to  support  this  conclusion^ 
But  it  is  claimed  by  the  appellant  that  the  two  defendants 
by  their  acts  subsequent  to  the  forgery,  if  forgery  it  was, 
are  estopped  from  denying  the  genuineness  of  their  signatures, 
and  that  they  are  liable  as  having  adopted  the  forgery.  The 
evidence  in  the  case  shows  that  the  defendants  E.  B.  Kirk- 
land and  R.  F.  Kirkland  were  brothers,  and  that  the  defendant 
George  E.  Loring  was  their  acquaintance  and  associate  of 
eighteen  or  twenty  years;  that  R.  F.  Kirkland  and  Loring 
had  each  previously  been  jointly  obligated  with  E.  B.  Kirk- 
land ;  that  on  May  1, 1891,  the  latter  was  indebted  to  the  appel- 
lant in  the  sum  of  eight  hundred  dollars  on  a  certain  former 
note  given  by  him,  upon  which  Loring  was  liable  as  surety; 
that  appellant  delivered  to  E.  B.  Kirkland  a  new  note  in 
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blank  for  the  renewal  of  the  former  obligation,  and  on  the 
following  day  the  latter  returned  the  new  note  to  the  appel- 
lant, with  his  own  and  the  names  of  George  E.  Loring  and 
R.  F.  Kirkland  signed  thereto,  and  this  is  the  note  which  was 
sued  on.    The  appellant  claimed  to  have  had  various  conversa- 
tions with  R.  F.  Kirkland  and  Loring  about  the  note,  and 
that  they  had  promised  to  pay  it,  but  he  did  not  testify  that 
he  had  ever  exhibited  the  instrument  to  either  of  them.     The 
defendant  R.  F.  Kirkland  admitted  in  his  testimony  that  he 
had  on  several  occasions  promised  to  pay  the  note,  but  claimed 
that  he  had  done  so  under  the  mistaken  assumption  that  he 
had  really  signed  it.    It  plainly  appears,  too,  that  whatever 
promises  were  made  by  either  R.  F.  Kirkland  or  Loring  were 
made  after  the  maturity  of  the  note,  and  without  any  consid- 
eration.   It  is  not  shown  that  the  appellant  was  in  any  way 
prejudiced  by  them,  or  that  they  induced  him  to  do  or  omit 
to  do  anything  whatever  to  his  disadvantage,  or  that  his  status 
by  reason  thereof  was  in  any  respect  changed.    Under  these 
circumstances,  no  foundation  for  an  estoppel  exists.    1  Daniel 
on  Negotiable  Instruments,  sec.  859 ;  Workman  v.  Wright,  33 
Ohio  St.  405,  31  Am.  Rep.  546 ;  Moore  v.  Robinson,  62  Ala.  537  ; 
Crossan  v.  May,  68  Ind.  242.    If  it  be  contended  that  without 
regard  to  the  principle  of  estoppel  the  defendants  are  liable,  as 
having  adopted  the  forgery,  the  authorities  cited  by  appellant 
will  not  sustain  his  contention  under  the  facts  in  this  case,  as  a 
short  review  of  the  former  will  readily  disclose.    In  Woodruff" 
V.  Munroe,  33  Md.  147,  it  was  held :    *  *  If ,  in  an  action  against 
an  indorser  of  a  promissory  note  by  the  bona  fide  holders 
thereof,  it  be  shown  that  the  indorsement  was  not  genuine, 
and  the  defendant  did  not  ratify  or  sanction  it  prior  to 
the  maturity  of  the  note  and  its  transfer  to  plaintiflP,  he  is 
not  liable.    But  if  he  adopted  the  note  prior  to  its  maturity, 
and  by  such  adoption  assisted  in  its  negotiation,  he  would  be 
estopped  from  setting  up  the  forgery  in  a  suit  by  a  bona  fide 
holder.     But  any  admissions  by  the  defendant  made  subse- 
quently to  the  maturity  of  the  note  would  not  be  evidence 
that  he  had  authorized  the  indorsement  of  his  name  thereon.*' 
Bank  v.  Keene,  53  Me.  103,  is  a  case  where,  on  account  of 
the  defendant 's  admission  of  the  genuineness  of  the  signature, 
the  bank  refrained  from  proceeding  against  the  person  from 
whom  it  received  the  note,  and  the  court  held  the  defendant 
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thereby  estopped  from  denying  his  signature.  In  Greenfield 
Bank  v.  Crafts,  4  Allen,  447,  the  court  was  considering  the 
case  of  a  party  acting  with  full  knowledge  of  the  manner  in 
which  the  note  was  signed,  and  the  want  of  authority  on  the 
part  of  the  actor  to  sign  his  name,  but  who  understandingly 
and  unequivocally  adopted  the  signature,  and  assumed  the 
note  as  his  own.  Dow  v.  Spenny,  29  Mo.  390,  went  on  the 
proposition  that  the  lower  court  erred  in  charging  the  jury 
that  the  plaintiff  must  prove  that  the  signatures  of  the  de- 
fendants on  the  note  were  their  genuine  signatures.  In  Crout 
V.  De  Wolf,  1  R.  I.  393,  the  third  clause  of  the  syllabm  is, 
**  Where  the  person  whose  signature  is  forged  promises  the 
forger  to  pay  the  note,  this  amounts  to  ratification  of  the 
signature,  and  binds  him."  But  an  examination  of  the  case 
shows  that  evidence  was  offered  to  prove  that  the  plaintiff 
had  bought  the  paper  in  consequence  of  what  the  defendant 
said  to  him,  and  the  court  charged  that  if,  before  purchasing 
the  note,  plaintiff  asked  defendant  if  he  should  buy  and  was 
told  he  might,  defendant  could  not  excuse  himself  on  the 
ground  of  forgery.  So  that  the  case  may  be  put  upon  the 
ground  of  estoppel.  In  Shisler  v.  Vandike,  92  Pa.  St.  447,  37 
Am.  Rep.  702,  it  was  held  that  a  promise,  by  one  whose  indorse- 
ment on  a  note  is  forged,  to  pay  the  same  is  void  as  against 
public  policy.  This  is  the  entire  line  of  authorities  cited  by 
counsel  for  appellant,  and  it  will  be  seen  that,  in  so  far  as 
they  are  applicable  to  the  case  at  bar,  they  support,  rather 
than  impugn,  the  holding  of  the  lower  court.  There  are 
numerous  authorities  which  hold  that  a  forgery  cannot  be 
ratified.  Brooke  v.  Hook  is  an  English  case  reprinted  in 
3  Alb.  L.  J.  255.  This  was  a  case  where  the  defendant's 
name  was  forged,  and  he  had  given  a  written  memorandum 
that  he  would  be  responsible  for  the  bill.  Chief  Baron  Kelly 
places  his  opinion  upon  the  grounds — 1.  That  the  defendant's 
agreement  to  treat  the  note  as  his  own  was  in  consideration 
that  plaintiff •  would  not  prosecute  the  forger;  and  2.  That 
there  was  no  ratification  as  to  the  act  done,  the  signature  to 
the  note  being  illegal  and  void,  and,  though  a  voidable  act 
may  be  ratified,  it  is  otherwise  when  the  act  is  originally,  and 
in  its  inception,  void.  The  opinion  fully  recognizes  the  propo- 
sition that  when  acts  or  admissions  alter  the  condition  of  the 
holder  of  the  paper  the  party  is  estopped,  but  it  is  necessary 
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that  such  a  case  be  made.  In  McHugh  v.  Schuylkill  County, 
67  Pa.  St.  391,  5  Am.  Rep.  445,  the  defense  to  a  bond  was  for- 
gery. The  court  below  charged  that  if  the  obligor  subsequently 
approved  and  acquiesced  in  the  forgery  or  ratified  it  the  bond 
was  binding  on  him.  It  was  held  that,  there  being  no  new  con- 
sideration, the  instruction  was  error;  also^  that  a  contract  in- 
fected with  fraud  was  void,  not  voidable,  and  confirmation 
without  a  new  consideration  was  nudum  pactum.  This  propo- 
sition is  recognized  in  2  Daniel  on  Negotiable  Instruments,  sec. 
1352:  **When  no  principle  of  estoppel  applies,  and  when, 
through  mistake,  a  party  states  that  his  signature  is  genuine, 
and  afterwards,  discovering  his  error,  corrects  it  before  the 
holder  has  changed  his  relations  to  the  paper,  or  any  one  has 
dealt  with  it  upon  the  faith  of  his  admissions,  we  know  of  no 
principle  of  law  which  prevents  the  forgery  from  being  plead- 
ed." Upon  the  principles  laid  down  in  these  authorities,  we 
cannot  see  .how  any  mere  promise  to  pay  a  forged  note  can  lay 
the  foundation  for  liability  of  the  appellees,  when  there  appear 
no  circumstances  to  create  an  estoppel,  and  the  promises  were 
made  after  maturity,  without  consideration,  and  without  full 
knowledge  of  the  material  facts  in  relation  to  said  note. 
Finding  no  error  in  the  record,  the  judgment  is  aflSrmed. 

Street,  C.  J.,  Doan,  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  585.    Filed  April  16,  1898.] 
[52  Pac.  775.] 

DAVID  BABBITT,  Defendant  and  Appellant,  v.  NEILL  B. 
FIELD  et  al..  Plaintiffs  and  Appellees. 

a.  Mortgages — Foreclosure  —  Judgment  —  In  Vacation  —  Void.  —  A 
judgment  of  foreclosure  entered  in  vacation  by  a  judge  is  not 
merely  voidable  but  void,  as,  under  the  Organic  Act  and  the  statutes 
of  the  territory,  the  court,  and  not  the  judge,  has  jurisdiction  to 
foreclose  mortgages. 

2.  Same — Same — Pleading — Abatement — Junior  Mortgagor — Former 
Foreclosure  to  Which  He  Was  not  a  Party. — A  junior  mort- 
gagor not  a  party  to  former  foreclosure  cannot  plead  a  judgment 
of  foreclosure  therein  in  abatement  of  a  subsequent  suit  in  which 
he  is  made  party  defendant  to  foreclose  the  same  mortgage. 
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8.  Corporation — ^Forxion — Carrying  on  Business — Single  Transac- 
tion— ^Eev.  Stats.  Ariz.,  Tit.  12,  Chap.  7,  Construed. — The  doing 
of  a  Bingle  act  of  business  within  the  territory  of  Arizona  by  a 
foreign  corporation  not  incorporated  for  the  purpose  of  carrying 
on  business  in  this  territory  does  not  constitute  the  carrying  on  of 
business  within  the  meaning  of  the  statute,  supra,  providing  that 
every  act  done  by  a  foreign  corporation,  incorporated  for  the  purpose 
of  engaging  in  or  carrying  on  business  within  this  territory,  prior 
to  compliance  with  requirements  as  to  filing  its  articles,  etc.,  shall  be 
void. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
Owen  T.  Rouse,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edward  M.  Doe,  for  Appellant. 

It  is  alleged  in  the  third  and  fourth  defenses  of  appellant's 
answer  that  the  New  Mexico  Savings  Bank  and  Trust  Com- 
pany is  a  foreign  corporation,  organized  for  the  purpose 
among  others  of  **  engaging  in  and  carrying  on  the  enter- 
prise, business,  pursuit,  and  occupation  of  loaning  money 
in  and  acquiring,  holding,  and  disposing  of  property  within 
the  territory  of  Arizona,  and  also  of  taking  security  upon 
real  property  within  said  territory  for  its  said  loans.  That 
ever  since,  and  at  all  times  since,  its  said  organization  the 
said  corporation  has  been  engaged  in  the  general  carrying  on 
of  said  enterprise,  business,  pursuit,  and  occupation  of  loan- 
ing money,  and  taking  security  therefor  by  trust-deeds  and 
otherwise,  upon  real  property  in  the  several  counties  of  the 
territory  of  Arizona,  and  of  acquiring  property  therein  by 
foreclosure  and  otherwise,  and  that  the  contract  sought  to 
be  enforced  in  this  action  was  made  in  this  territory."  This 
is  an  allegation  that  the  corporation,  the  real  party  in  inter- 
est, being  a  foreign  corporation,  has  failed  to  comply  with 
the  requirements  of  our  statutes  in  regard  to  foreign  cor- 
porations. 

As  a  state  or  territory  has  the  power  entirely  to  exclude 
from  its  limits  a  foreign  corporation,  so  it  has  the  power  of 
prescribing  the  terms  upon  which  alone  it  may  be  permitted 
to  do  business  within  its  limits.  Home  Ins.  Co.  v.  Davis, 
29  Mich.  238 ;  Farmers  etc.  Ins.  Co.  v.  Harrah,  47  Ind.  236 ; 
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Attomey-Oeneral  v.  Bay  State  Min.  Co,,  99  Mass.  148,  96  Am. 
Dec.  717 ;  State  v.  Lathrop,  10  La.  Ann.  398 ;  Western  Union 
Tel  Co.  V.  Mayer,  28  Ohio  St.  521 ;  In  re  Comstock,  3  Saw.  218, 
Fed.  Gas.  No.  3078;  Semple  v.  Bank  of  British  Columbia, 
5  Saw.  88,  Fed.  Cas.  No.  12659 ;  Paul  v.  Virginia,  8  Wall.  168 ; 
Lafayette  Ins.  Co.  v.  French,  18  How.  404 ;  Du^cat  v.  Chicago, 
10  Wall.  410. 

This  class  of  statutes  is  not  only  constitutional  but  meri- 
torious, in  that  they  only  require  a  foreign  corporation  as  a 
condition  precedent  to  doing  business  in  the  territory  to 
submit  itself  to  the  jurisdiction  of  the  territorial  courts  and 
place  itself  upon  terms  of  contractual  equality  with  the  citi- 
zens with  whom  it  does  business.  They  only  afford  legitimate 
protection  to  the  citizens  of  the  territory,  and  the  foreign 
corporation  can  at  its  option  either  refrain  from  doing  busi- 
ness within  the  territory  or  comply  with  the  simple  and  rea- 
sonable provisions  of  the  statute. 

If  it  enters  the  territory  and  violates  the  law,  entering  into 
contracts  declared  void  by  the  provisions  of  the  statute,  it 
cannot  be  heard  to  complain  of  the  enforcement  of  the  rule 
that  courts  will  not,  upon  the  application  of  either  party 
to  an  illegal  or  void  contract,  aid  in  its  enforcement.  Any 
of  the  defendants  in  this  action  may  plead  failure  to  comply 
with  the  statute.  There  can  be  no  estoppel  to  prevent  showing 
a  violation  of  a  statute  to  the  prejudice  of  an  innocent  party. 
Semple  v.  Bank,  5  Saw.  90,  Fed.  Cas.  No.  12659 ;  In  re  Com- 
stock, 3  Saw.  218,  Fed.  Cas.  No.  3078 ;  Steadman  v.  Duhanel, 
1  C.  B.  888;  Keen  v.  Colman,  39  Pa.  St.  299,  80  Am.  Dec.  584; 
Fairtitle  v.  Gilbert,  2  Term  Rep.  169 ;  Bank  v.  Owens,  2  Pet» 
538 ;  Fowler  v.  Scully,  72  Pa.  St.  456,  13  Am.  Rep.  699 ;  Cof- 
frey  v.  Dudgeon,  38  Ind.  512,  10  Am.  Rep.  126;  Merriam  v» 
Boston  etc.  B.  R.  Co.,  117  Mass.  241. 

Nearly  all  the  states  and  territories  have  statutes  some- 
what analogous  to  ours.  Some  provide  no  penalty  for  non- 
compliance, and  under  such  statutes  the  decisions  are  nearly 
unanimous  to  the  effect  that  any  one  sued  by  a  foreign 
corporation  which  has  failed  to  comply  with  the  statutory 
requirements  may  plead  such  failure  as  a  valid  defense  to 
the  action,  upon  the  theory  that  there  is  no  other  method  of 
enforcing  the  statute. 

Plaintiffs  claim  that  the  decree  is  void  because  rendered 
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and  entered  in  vacation,  but  the  stipulation  which  was  filed 
by  the  plaintiffs  and  acted  upon  by  them  dispenses  with  evi- 
dence, and  as  soon  as  filed  left  the  case  in  the  same  position 
as  though  it  had  been  submitted  in  term  time  after  full  trial 
of  the  issues. 

And  in  such  case,  although  the  decree  be  entered  in  vaca- 
tion, it  is  not  absolutely  void  so  that  plaintiffs  may  ignore 
it  and  institute  a  new  action.  They  must  first  cause  the 
original  decree  to  be  set  aside  by  appropriate  proceedings. 
Ex  parte  Bennett,  44  Cal.  85. 

Plaintiffs  having  been  parties  to  and  procured  the  decree 
in  the  original  action,  are  estopped  from  alleging  the  inva- 
lidity of  that  decree.    Semple  v.  Wright,  32  Cal.  659. 

Hemdon  &  Norris,  for  Appellees. 

The  judgment  rendered  in  vacation  was  absolutely  void.  The 
court  had  no  jurisdiction  in  the  premises,  and  a  stipulation  for 
such  a  judgment  cannot  make  it  valid.  FUley  v.  Cody,  4  Colo. 
109 ;  Francis  v.  Wells,  4  Colo.  274 ;  Kirtley  v.  Marshall  8.  M. 
Co,,  4  Colo.  Ill ;  Schuster  v.  Rader,  13  Colo.  329,  22  Pac.  505. 
**The  power  to  hear  and  determine  a  cause  is  jurisdiction; 
it  is  coram  judice  whenever  a  case  is  presented  which  brings 
this  power  into  action."  Freeman  on  Judgments,  sec.  118. 
Our  Organic  Act  and  the  statutes  of  the  territory  grant  the 
power  to  the  court,  and  not  to  the  judge,  to  foreclose  mort- 
gages. In  the  judgment  pleaded  as  a  bar  by  appellant,  the 
court  never  acted,  but  the  judge  acted  when  the  court  was 
not  in  session,  and  without  jurisdiction  or  authority.  There- 
fore, such  a  judgment  is  no  bar,  no  rights  were  acquired  under 
it,  but,  on  the  contrary,  the  judgment  and  all  subsequent  pro- 
ceedings thereunder  were  void.  Owen  v.  Howard,  4  Ariz.  195, 
35  Pac.  1057. 


DAVIS,  J. — This  was  an  action  commenced  on  August  18, 
1896,  to  foreclose  a  trust-deed  covering  certain  real  property 
upon  which  the  appellant  claims  to  hold  a  mortgage  subse- 
quent in  date.  The  trust-deed  was  made  in  the  territory  of 
Arizona  by  the  defendants,  J.  F.  Daggs  and  wife,  to  S.  M. 
Folsom,  as  trustee  for  the  New  Mexico  Savings  Bank  and 
Trust  Company,  and  to  secure  a  loan  made  by  the  said  com- 
pany to  the  said  Daggs.    The  foreclosure  suit  was  brought 
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by  Neill  B.  Field,  as  receiver  of  the  said  company,  and  the 
said  Folsom  was  also  joined  as  a  party  plaintiff.  The  appel- 
lant answered  separately,  with  six  defenses,  viz.:  First,  by 
plea  in  abatement  that  another  action  was  pending  between 
the  same  plaintiffs  and  the  defendant  mortgagors  for  the 
same  cause,  the  first  defense  also  setting  np  a  subsequent 
mortgage  from  said  Daggs  and  wife  to  appellant,  but  asking 
no  affirmative  relief  thereon;  second,  by  demurrer  to  com- 
plaint that  the  plaintiffs  were  not  entitled  to  recover  in  the 
capacity  in  which  they  had  respectively  sued ;  third  and  fourth, 
that  the  contract  could  not  be  enforced  because  the  New 
Mexico  Savings  Bank  and  Trust  Company  was  a  foreign  cor- 
poration organized  for  the  purpose,  among  others,  '*of  en- 
gaging in  and  carrying  on  business  .  .  .  within  the  territory 
of  Arizona*';  that  it  had  failed  to  comply  with  the  require- 
ments of  chapter  7  of  title  12  of  the  Revised  Statutes,  and 
that  its  acts  in  contracting  the  indebtedness  sued  for  were 
void;  fifth,  that  in  a  prior  action  (the  action  referred  to 
in  the  plea  of  abatement  in  the  first  defense)  for  the  fore- 
closure of  the  same  deed  of  trust  the  plaintiffs  had  already 
obtained  a  decree  of  foreclosure,  in  pursuance  of  which  there 
had  been  a  sale  of  the  property  and  at  which  they  were  the 
purchasers;  sixth,  that  in  the  month  of  January,  1893,  the 
said  S.  M.  Folsom,  president  of  the  New  Mexico  Savings  Bank 
and  Trust  Company,  had  entered  into  an  agreement  (not 
averred  to  be  in  writing)  with  the  defendant  J.  F.  Daggs, 
for  and  on  behalf  of  said  company,  to  release  lot  7,  in  block  5, 
town  of  Flagstaff,  from  the  lien  and  operation  of  said  trust- 
deed,  in  consideration  that  Daggs  would  erect  certain  buildings 
on  other  parts  of  the  property;  that  said  Daggs  performed 
his  part  of  the  agreement  by  the  erection  of  said  buildings, 
and  thereafter  sold  and  conveyed  said  lot  No.  7  to  the  de- 
fendants M.  V.  and  L.  S.  Drum,  from  whom,  with  knowledge 
of  said  agreement  and  relying  thereon,  the  appellant  had 
taken  a  mortgage  upon  said  lot.  The  plaintiffs  demurred 
to  each  of  appellant's  defenses  and  to  his  answer  as  a  whole. 
The  court  overruled  the  appellant's  demurrer,  and  sustained 
the  demurrers  of  the  plaintiffs.  The  appellant  refusing  to 
amend,  judgment  was  entered  in  favor  of  the  appellees,  and 
the  case  is  here  on  appeal  from  the  said  orders  and  judgment 
of  the  lower  court. 
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The  first  proposition  urged  by  the  appellant  for  a  reversal 
is  based  upon  the  court's  ruling  in  sustaining  the  demurrer 
to  his  plea  that  another  action  was  pending  between  the  same 
parties,  involving  the  same  subject-matter;  and  there  is  also 
an  assignment  of  error  grounded  upon  the  court's  ruling  in 
sustaining  the  demurrer  to  the  fifth  defense,  setting  up  this 
alleged  former  suit  and  the  decree  rendered  therein  as  a  bar 
to  the  present  action.  Appended  to  the  answer  of  appellant, 
and  referred  to  therein  as  exhibits,  are  copies  of  the  several 
parts  of  the  record  in  the  other  proceeding.  These  show  that, 
in  vacation,  on  the  fifth  day  of  July,  1895,  a  complaint  was 
filed  by  these  appellees  in  the  ofiice  of  the  clerk  of  the  district 
court  of  Coconino  County  against  the  said  defendants  J.  F. 
Daggs  and  wife  for  the  foreclosure  of  the  same  deed  of  trust 
which  is  the  subject  of  the  litigation  in  the  case  at  bar ;  that 
there  was  also  filed  at  the  same  time  an  instrument  of  writing 
purporting  to  be  an  entry  of  appearance  by  said  defendants 
and  a  stipulation  for  judgment;  that  while  said  court  was 
at  vacation  a  form  of  judgment  and  decree  was  entered  there- 
in over  the  following  attestation:  **Done  in  vacation,  this 
8th  day  of  July,  1895.  Jno.  J.  Hawkins,  Judge  of  said  Dis- 
trict Court."  It  further  appears  that  in  pursuance  of  said 
pretended  judgment  and  decree  an  order  of  sale  was  issued, 
under  which  the  property  described  in  said  deed  of  trust 
was  advertised  by  the  sheriff,  offered  for  sale,  and  declared 
sold  to  these  appellees.  It  manifestly  appears  from  the  record 
as  pleaded  that  the  judgment  and  decree  entered  in  the  other 
proceeding  are  not  voidable,  but  absolutely  void.  It  was  the 
decree  of  the  judge,  and  not  of  the  court,  and  no  rights  were 
either  acquired  or  devested  by  it.  Under  the  Organic  Act 
and  the  statutes  of  the  territory,  the  court,  and  not  the  judge, 
has  jurisdiction  to  foreclose  mortgages.  The  appellant  was 
not  a  party  to  the  other  proceeding,  could  not  have  been  affect- 
ed by  it,  and  was,  we  think,  properly  denied  the  risrht  to  plead 
it  either  in  abatement  or  in  bar  of  this  action.  The  appellant 
alleges  error  in  the  court's  ruling  sustaining  the  demurrer  to 
the  third  and  fourth  defenses  of  his  answer.  For  the  support 
of  these  defenses  reliance  is  had  upon  the  provisions  of  chapter 
7  of  title  12  of  the  Revised  Statutes,  which  require  every  asso- 
ciation, company,  or  corporation  organized  or  incorporated 
under  the  laws  of  any  other  state,  territory,  or  country,  for 
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the  purpose  of  engaging  in  or  carrying  on  business  within 
this  territory,  to  file  with  the  secretary  of  the  territory  and 
the  county  recorder  of  the  county  in  which  its  business  is 
located  authenticated  copies  of  its  articles  of  incorporation, 
and  the  appointment  of  an  agent  upon  whom  notices  and 
process  may  be  served,  and  declares  that  every  act  done  prior 
to  compliance  with  these  requirements  shall  be  utterly  void. 
A  copy  of  the  articles  of  incorporation  of  the  New  Mexico 
Savings  Bank  and  Trust  Company  is  attached  to  and  made 
a  part  of  appellant's  answer.  The  articles  show  that  the 
corporation  was  organized  for  the  purpose  of  carrying  on  a 
banking  business  at  Albuquerque,  in  the  territory  of  New 
Mexico,  and  they  fail  to  disclose  any  purpose  of  carrying 
on  business  in  the  territory  of  Arizona.  The  answer  does  not 
allege  any  place  within  the  latter  territory  at  which  the  cor- 
poration has  undertaken  or  proposed  to  locate  its  business, 
but  pleads  a  single  act  of  business  as  transacted  therein.  So 
far  as  appears  by  the  record,  the  company  had  no  principal 
office  or  any  place  of  business  whatever  in  the  territory  of 
Arizona,  and  the  making  of  the  contract  set  out  in  the  com- 
plaint was  the  only  business  ever  done  by  it  in  the  territory. 
The  doing  of  a  single  act  of  business  in  the  territory  by  a 
foreign  corporation  does  not  constitute  the  carrying  on  of 
business,  within  the  reasonable  construction  of  the  provisions 
of  the  chapter  relied  upon.  Manufacturing  Co.  v.  Ferguson, 
113  U.  S.  727,  5  Sup.  Ct.  739.  We  do  not  find  upon  an  exam- 
ination of  the  several  points  raised  by  appellant  in  his  brief 
that  reversible  error  was  committed  by  the  trial  court,  and 
the  judgment  is  therefore  affirmed. 

Street,  C.  J.,  Sloan,  J.,  and  Doan,  J.,  concur. 
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[CivU  No.  584.    Filed  April  16,  1898.] 
[53  Pac.  187.] 

APACHE  COUNTY,  Defendant  and  Appellant,  v.  JULIA 
BABTH,  Executrix  of  the  Will  of  Jacob  Baxth,  De- 
ceased, Plaintiff  and  Appellee. 

1,  CJOUKTIES — ^WiRRANTS — ^PROPERLY  EXECUTED  PRIICA  FACDB   CaUSE   OF 

Action — Impeachmskt — Mere  Denial  of  Execution  Insufficient 
TO  Overcome  Presumption  of  Legality. — County  warrants,  signed 
by  the  proper  officers,  are  prima  facie  binding  and  legal.  Such 
warrants  make  a  prima  facie  cause  of  action.  Impeachment  must 
come  from  the  defendant.  A  mere  denial  of  their  execution  unsup- 
ported by  any  evidence  is  insufficient  to  overcome  the  presumption 
in  favor  of  the  legality  of  their  issue. 

2.  Same — Same — ^Pleading — Answer — Denial  of  Execution — Verifi- 
cation— Effect  of — Bev.  Stats.  Ariz.  1887,  Par.  735,  Cited. — ^A 
denial  of  the  execution  of  county  warrants,  verified  (after  plaintiff 
had  made  his  case  and  rested)  under  paragraph  735,  supra,  does 
not  necessitate  the  plaintiff's  establishing  by  corroborative  affirma- 
tive evidence  the  execution  and  issue  of  the  warrants  and  the  regu- 
larity and  legality  of  the  actions  of  the  board  of  supiervisors  in  so 
doing,  but  the  effect  and  extent  of  the  verification  is  to  enable 
the  defendant  to  disprove  by  affirmative  evidence  the  execution  of 
the  warrants,  or  the  regularity  or  legality  of  the  proceedings  on 
which  their  issue  was  based,  and  that  the  prima  facie  case  already 
made  before  the  verification  of  the  answer,  by  the  presentation 
of  the  warrants  duly  executed  and  in  proper  form,  stands  until 
thus  destroyed. 

8.  Same — Same — Evidence — County  Becord  of  allowance  of  Claims 
AND  Warrants  Issued— Absence  of — Insufficient  to  Overcome 
Presumption  of  Validity  of  Warrants. — ^While  the  presentation 
of  the  records  of  the  board  of  supervisors  covering  the  dates 
on  which  the  warrants  were  alleged  to  have  been  issued  would  have 
affected  their  validity  if  such  records  failed  to  show  the  authoriza- 
tion of  the  issue  of  the  warrants  or  the  allowance  of  the  claims  on 
which  the  warrants  were  based;  nevertheless,  evidence  that  the 
records  of  the  county  showed  that  the  records  of  the  allowance  of 
claims  and  issue  of  warrants  in  this  year  1884,  the  year  of  the  issue 
of  the  warrants  sued  on,  were  entirely  absent,  and  that  the  only 
record  was  that  commencing  in  1885,  is  insufficient  to  overcome  the 
prima  facie  case  made  by  the  warrants  declared  upon. 

4.  Same — Same— Statute  of  Limitations — When  Cause  of  Action  Ac- 
crues— Funds  Available  for  Payment — Comp.  Laws  Ariz.  1877, 
Chap.  6,  Secs.  9-11,  13,  and  Chap.  2,  Sec.  19,  and  Bev.  Stats.  Ariz. 
1887,  Par.  2314,  Cited  and  Construed. — The  Compiled  Laws  of 
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1877,  UDder  authority  of  which  these  warrants  were  issued,  pro- 
vides (chap.  6,  sees.  9-11,  13,  supra)  that  the  county  treasurer  shall, 
if  there  be  money  in  the  treasury,  redeem  warrants  on  presenta- 
tion; if  there  be  no  funds,  he  shall  indorse  thereon  "Not  paid  for 
want  of  funds,"  and  when  there  are  sufficient  funds  to  redeem 
such  warrants  he  shall  give  notice  that  he  is  ready  to  redeem,  and 
warrants  shall  be  entitled  to  preference  in  payment  in  the  order  of 
presentation.  Chapter  2,  section  19,  of  the  Compiled  Laws  of 
1877,  supra,  provides  that  where  a  judgment  be  recovered  against 
county  officers  as  such  no  execution  shall  issue,  but  the  judgment 
shall  be  levied  and  collected  as  other  county  charges  and  paid  by 
the  county  treasurer. 

Held,  that  the  bar  of  the  statute  of  limitations  (Bev.  Stats. 
Ariz.  1887,  par.  2314)  against  an  action  on  a  county  warrant  does 
not  commence  to  run  until  there  are  sufficient  funds  in  the  county 
treasury  to  pay  such  warrants. 

6.  Same — Same — Same  —  Pleading  —  Warrants  Payable  out  or  Pak- 
TicuLAR  Fund — When  Available. — Where  county  warrants  are 
payable  out  of  a  particular  fund  to  be  created  by  the  county,  it 
cannot  plead  the  statute  of  limitations  until  it  shows  that  that  fund 
has  been  provided. 

6.  Same — Same — Same — Statute  Governing — Bev.  Stats.  Ariz.  1887, 

Par.  415,  Inapplicable — Par.  2314  Governs — Par.  2066  Cited. — 
The  six  months*  limitation  provided  by  paragraph  415,  supra,  for 
open  account  before  adjustment  is  inapplicable  to  a  suit  on  county 
warrants  brought  under  the  provisions  of  paragraph  2066,  supra, 
for  the  purpose  of  having  the  board  of  supervisors  approve  the 
payment  or  exchange  of  such  warrants  from  the  county  redemp- 
tion fund  thus  provided.  The  five  years'  limitation  (par.  2314, 
supra)  governs  such  suit,  it  being  an  action  on  "an  instrument  in 
writing." 

7.  Appeal  and  Error — Assignments  of  Error — General  Assignments 

Call  for  no  Direct  Euling. — An  assignment  of  error  that  "the 
court  erred  in  rendering  judgment  for  plaintiff  and  against  defend- 
ant, for  the  reason  that  the  said  judgment  was  contrary  to  the 
evidence  in  the  case,  and  that  it  was  contrary  to  the  evidence  as 
shown  in  the  record,  and  against  the  law  of  the  case,"  calls  for  no 
direct  ruling,  as  it  is  not  definite  or  specific,  and  simply  raises  in 
general  terms  the  points  already  presented  in  the  former  assign- 
ments. 
Beversed.    177  U.  S.  538;  L.  Ed.  44:878;  20  Sup.  Ct.  718. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Gila.  Owen 
T.  Rouse,  Judge.    AflSrined. 

The  facts  are  stated  in  the  opinion. 
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J.  F.  Wilson,  for  Appellant. 

The  court  erred  in  not  sustaining  defendant's  general  plea 
of  limitation.  Our  statute  (Rev.  Stats.,  par.  2314)  declares 
that  *' action  for  debt,  where  the  indebtedness  is  evidenced 
by,  or  founded  upon,  any  contract  in  writing,  executed  within 
this  territory,  shall  be  commenced  and  prosecuted  within  five 
yeara,  and  not  afterwards." 

That  is  this  kind  of  a  case,  and  therefore  comes  before  the 
sweep  of  the  statute,  unless  the  fact  that  the  defendant,  one 
of  the  alleged  parties  to  the  action,  being  a  county,  and 
therefore  an  integral  part  of  the  state,  is  excluded  from  the 
operation  of  it. 

As  the  law  is,  counties,  where  they  deal  with  individuals, 
with  matter  of  a  private  nature  as  distinguished  from  public, 
in  which  the  maxim  Nullum  tempus  occurrit  regi  is  to  be 
found,  are  bound  by  the  statute  of  limitations  the  same  as 
individuals,  and  therefore  the  same  may  be  pleaded  against 
them,  and  they  also  may  plead  them  as  defenses  against  mat- 
ter barred  by  them.  Cunningham  v.  Sinns,  82  Mo.  587 ;  Hous- 
ton R,  R.  Co,  V.  Travis,  62  Tex.  16;  Baker  v.  Johnston,  33 
Iowa,  151;  Caldwell  County  v.  Herbert ,  68  Tex.  321;  County 
of  St.  Charles  v.  Fowell,  22  Mo.  525,  66  Am.  Dec.  637 ;  City 
of  Alton  V.  Illinois  Transfer  Co,,  12  111.  38 ;  Logan  County  v. 
Lincoln,  81  111.  156 ;  Ft,  Smith  v.  McKibbiii,  41  Ark.  45,  48 
Am.  Rep.  19;  Wheeling  v.  Campbell,  12  W.  Va.  36;  Carpenter 
v.  Union  Township,  58  Iowa,  335,  12  N.*  W.  280. 

The  alleged  warrants  sued  on,  as  appears  from  their  face, 
were  seven  years  old  and  over  when  this  action  was  brought, 
and  therefore,  on  their  face,  as  a  matter  of  fact,  they  were 
barred.    This  would  be  so  even  if  they  were  genuine. 

From  the  face  of  the  warrants,  and  the  declarations  made 
fixing  the  causes  of  action  founded  on  them,  they  were  barred 
as  a  matter  of  law,  and  the  court  erred  in  not  so  holding. 

The  warrants  showed  on  their  face  that  they  were  all  issued 
in  1884,  indorsed  **Not  paid  for  want  of  funds''  in  1884, 
and  not  sued  on  until  1891 ;  and  the  declaration  emphatically 
charges  that  the  said  defendant  at  all  times  neglected  and 
refused,  and  does  now  neglect  and  refuse,  to  provide  for  the 
payment,  etc. 

On  the  proposition  of  law  that  the  statement  of  a  plea 
must  always  be  taken  most  strongly  against  the  pleader,  we 
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insist  that,  from  the  statement  therein  made, — ^**that  defend- 
ant, at  all  times,  neglected  and  refused,  and  does  now  neglect 
and  refuse,"  to  pay,  etc., — ^the  allegation  of  resistance  on  the 
part  of  the  defendant  i&  shown  to  have  been  made  more  than 
five  years  before  the  action  was  commenced,  and  therefore  it 
was  barred  by  the  statute. 

King  Iron  Bridge  Co.  v.  Otoe  County,  124  U.  S.  459,  8  Sup. 
Ct.  582,  is  a  decision  following  the  ruling  of  the  supreme 
court  of  Nebraska,  interpreting  its  own  statute,  and  in  which 
it  had  held  that  the  statute  did  not  run  against  county  war- 
rants until  the  money  was  in  the  treasury  to  pay  them,  or  that 
sufficient  time  had  elapsed  to  permit  the  county  to  collect  it. 

That  case  showed  the  refusal  to  begin  at  the  bringing  of 
the  action.  This  one  shows  that  the  refusal  was  at  all  times ; 
and  therefore  more  than  five  years  before  the  bringing  of 
the  action.  That  being  so, — and  the  complaint  asserts  that 
it  is, — there  was  no  legal  reason  to  await  the  action  of  the 
county  board  to  see  if  they  intended  to  make  arrangements 
for  their  payment.  This  did  away  with  any  such  probability. 
It  put  the  moving  party,  the  holder,  on  knowledge  that  a 
defense  was  waiting  for  any  action  that  might  be  brought, 
that  the  pretended  obligation  was  resisted,  and  therefore 
the  setting  of  the  statute  in  motion  began  much  more  than  five 
years  before  the  action  was  brought.  This  shows  that  the 
Nebraska  case  is  wholly  inapplicable  to  the  facts  in  this  case. 

Our  statute  makes  the  following  provisi(Jn:  **Par.  735. 
Any  answer  setting  up  any  of  the  following  matters,  unless 
the  truth  of  the  pleadings  appear  of  record,  shall  be  verified 
by  affidavit.  ...  8.  A  denial  of  the  execution  by  himself, 
or  by  his  authority,  of  any  instrument  of  writing  upon  which 
any  pleading  is  founded,  in  whole  or  in  part,  and  charged 
to  have  been  executed  by  him  or  by  his  authority,  and  not 
alleged  to  be  lost  or  destroyed.'* 

That  is  this  case.  The  pleading  of  plaintiff  is  founded. on 
the  warrant,  which  is  an  instrument  in  writing.  It  is  founded 
on  it  altogether — **in  whole."  It  is  not  alleged  to  be  lost 
or  destroyed.  Its  truth  does  not  appear  of  record.  The  an- 
swer denies  the  execution  of  the  instrument  by  the  county 
of  Apache,  denies  that  it  was  ever  issued  by  her  authority, 
alleges  that  it  is  not  genuine,  alleges  that  it  was  and  is  a 
forgery,  which,  of  course,  reasserts  that  it  was  not  executed 
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by  her  or  by  her  authority.  This  answer  was  sworn  to — 
** verified  by  affidavit" — as  provided  by  statute.  Thus  the 
issues  were  joined  in  each  and  every  count  in  the  suit. 

The  plaintiff  submitted  no  evidence  other  than  the  pretend- 
ed warrants  themselves,  which  were  put  directly  in  issue  by 
the  verified  answer  of  the  defendant. 

The  validity  of  these  instruments  being  put  in  issue  by 
the  verity  of  the  answer,  as  provided  by  the  statute,  the  burden 
was  thrown  on  plaintiff  to  show  their  validity,  that  they  were 
legally  issued,  that  the  necessary  steps  were  taken,  beginning 
with  the  accounts  from  which  they  were  alleged  to  have 
sprung,  before  she  was  entitled  to  judgment. 

The  verification  of  the  answer  threw  the  burden  of  proof 
on  the  plaintiff.  She  was  bound  to  sustain  the  burden  and 
prove  her  case.  That  this  kind  of  answer  does  put  the  instru- 
ment in  issue,  see  Horn  v.  Water  Co.,  13  Cal.  62,  73  Am.  Dec. 
669 ;  Corcoran  v.  DoU,  32  Cal.  83 ;  Green  on  Pleading,  sec.  400. 

T.  W.  Johnston  and  E.  M.  Sanford,  for  Appellee. 

As  to  the  statute  of  limitations:  These  warrants  are  not 
within  the  statute  of  limitations, — 1.  Because  of  the  char- 
acter of  the  obligations;  2.  Because  the  county  treasurer  be- 
came, on  the  nineteenth  day  of  April,  1888, — under  the 
testimony,  that  being  the  first  date  after  the  issuance  of 
the  warrants  when  money  was  in  the  county  treasury  not 
otherwise  appropriated,  applicable  to,  or  set  apart  for  the 
payment  of  said  warrants, — a  trustee  for  the  holder  of  said 
warrants. 

And  further,  if  there  is  any  statute  of  limitations  of  which 
appellant  may  avail  itself  as  against  these  warrants,  it  cer- 
tainly did  not  begin  to  run  until  after  there  was  money  in 
its  treasury  otherwise  unappropriated,  applicable  to  the  pay- 
ment of  these  warrants, — ^to  wit,  April  19,  1888, — and  the 
statute  of  five  years  invoked  by  appellant  will  not  avail  it, 
because  suit  was  brought  within  less  than  five  years  after 
1888,— to  wit,  in  1891. 

That  no  statute  of  limitation  runs  against  these  warrants 
has  been  clearly  decided  by  at  least  two  cases  in  the  supreme 
court  of  the  United  States. 

In  Nebraska,  under  statutes  the  same  in  spirit  and  almost 
identical  in  language  as  those  under  which  these  warrants 
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were  issued,  in  the  ease  of  Brewer  v.  Otoe  County,  1  Neb.  384^ 
in  deciding  that  these  warrants  were  not  subject  to  the  statute 
of  limitations,  on  page  384  the  court  said:  ** Whoever  deals 
with  a  county  and  takes  in  payment  of  his  demand  a  warrant 
of  the  character  of  these,  no  time  of  payment  being  fixed,  doea 
so  under  an  implied  agreement  that  if  there  be  no  funds  in 
the  treasury  out  of  which  it  can  be  satisfied,  he  will  wait  until 
the  money  can  be  raised  in  the  ordinary  mode  of  collecting 
such  revenues.  He  is  presumed  to  act  with  reference  to  the 
actual  condition  and  the  laws  regulating  and  controlling  the 
business  of  the  county.  He  cannot  be  permitted,  immediately 
upon  the  receipt  of  such  warrant,  to  resort  to  the  courts  to 
enforce  without  regard  to  the  condition  of  the  treasury  at  the 
time,  on  the  laws  by  which  the  revenues  are  raised  and  dis- 
bursed." 

The  same  question  arose  in  King  Iron  Bridge  Co.  v.  County 
of  Otoe,  27  Fed.  800,  in  which  the  federal  court  held  directly 
the  contrary,  saying :  **  When  a  claim  against  a  county  has  been 
audited,  and  warrants  have  been  drawn  on  the  treasury  there- 
for, and  such  warrants  have  been  accepted  by  the  creditor,  he 
must  present  them  to  the  treasury  for  payment  before  he  can 
properly  sue  the  county  thereon.  When  presented  to  the 
treasurer  for  payment,  and  payment  is  refused,  the  right  to 
sue  becomes  complete  and  absolute,  and  the  lawful  holder  of 
the  warrants  can  then  proceed  to  have  his  claim  reduced  to 
judgment. ' ' 

However,  this  latter  case  was  appealed  to  the  supreme  court 
of  the  United  States,  and  upon  the  final  decision  of  it  upon 
the  merits  (124  U.  S.  514,  8  Sup.  Ct.  590),  after  approv- 
ing  the  Nebraska  decision,  the  court  said:  ** According  to  the 
rule  established  in  Brewer  v.  Otoe  Co^mty,  the  cause  of  action 
did  not  accrue  when  the  payment  was  refused,  but  only  when 
the  money  for  its  payment  was  collected,  or  time  sufficient  for 
the  collection  of  the  money  has  elapsed." 

Again,  the  holder  of  the  warrant  having  dealt  with  the 
county,  with  the  knowledge  of  the  statutes  above  quoted  un- 
der which  these  warrants  were  issued,  which  provide  the 
methods  and  order  of  their  payment,  that  statute  becomes  a 
part  of  his  contract,  which  he  could  not  enforce  by  a  suit  un- 
til the  money  was  raised  for  the  payment  thereof,  and  the 
supreme  court  of  the  United  States,  in  the  case  of  Chapman 
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V.  Douglas  County,  107  U.  S.  348,  2  Sup.  Ct.  62,  said: 
**But  the  more  satisfactory  answer  to  this  defense  is,  that  none 
of  the  statutes  of  limitation  referred  to  apply  to  the  case  at  all. 
We  have  already  seen  that  by  the  decision  in  the  case  of 
Brewer  v.  Otoe  County,  1  Neb.  375,  it  is  the  declared  law  of 
Nebraska  that  the  claim  against  the  county  for  the  purchase 
money,  on  the  supposition  that  the  understanding  had  been 
to  accept  payment  according  to  the  terms  of  the  statute,  was 
not  liable  to  the  bar  of  the  limitation  acts." 

Again,  it  will  be  seen  from  these  warrants  themselves  that 
they  are  payable  from  special  funds, — thirty-five  of  them  from 
the  general  fund,  and  five  from  the  road  fund, — and  the  de- 
cisions are  uniform  to  the  eflfect  that  warrants,  bonds,  and 
such  obligations  payable  from  a  particular  fund  or  source 
cannot  be  defeated  by  statute  of  limitation  until  the  county 
shows  that  there  was  money  in  the  particular  fund  for  the 
payment  of  those  warrants,  at  least  within  the  time  of  the 
statute  of  limitations  attempted  to  be  pleaded.  Freehill  v» 
Chamberlain,  65  Cal.  603,  4  Pac.  646 ;  Sawyer  v.  Colegan,  102 
Cal.  283,  36  Pac.  580;  Grayson  v.  Latham,  84  Ala.  546,  4 
South.  200,  866 ;  Caldwell  v.  Gwinn,  54  Ala.  64 ;  United  States 
V.  Brown,  41  Fed.  481. 

The  plaintiff's  production  of  the  warrants,  in  all  respects 
regular  on  their  face,  signed  by  the  proper  oflScers,  etc.,  made 
out  her  prima  facie  case,  and  that  evidence  sustained  the  find- 
ings of  the  court.    Clark  v.  City  of  Des  Moines,  19  Iowa,  227. 

In  Grayson  v.  Latham,  84  Ala.  546,  4  South.  200,  866,  the 
court  said :  **Upon  the  question  we  have  been  discussing,  the 
plaintiff  made  a  prima  facie  case  when  he  produced  and  proved 
his  warrants,  etc.  .  .  .  Making  this  prima  facie  case, .  .  .  the 
burden  would  then  be  shifted  to  the  defendant  to  overturn 
the  presumption  of  liability." 

**  County  and  city  orders  signed  by  the  proper  officers  are 
prima  facie  binding  and  legal.  These  officers  will  be  pre- 
sumed to  have  done  their  duty.  Such  orders  make  a  prima 
facie  cause  of  action.  Impeachment  must  come  from  the  de- 
fendant." Dillon  on  Municipal  Corporations,  3d  ed.,  par. 
503 ;  Heffleman  v.  Pennington  County,  3  S.  Dak.  162,  52  N.  W. 
851;  Bay  v.  Wilson,  29  Fla.  342,  10  South.  614;  Merchants 
Nat,  Bank  v.  McKinney,  2  S.  Dak.  106,  48  N.  W.  846 ;  Lincoln 
V.  Luning,  133  U.  S.  767,  10  Sup.  Ct.  Rep.  363;   Wall  v. 
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Monroe  County,  103  U.  S.  432 ;  Leavenworth  County  v.  Keller, 
6  Kan.  311 ;  Cheyney  v.  Inhabitants  etc.,  60  Mo.  53 ;  Brewer  v. 
Otoe  County,  1  Neb.  382. 

Even  had  the  answer  been  properly  verified,  the  effect  of  it 
would  have  been  to  have  permitted  the  defendant  to  have  sup- 
ported its  various  pleas,  if  it  could,  with  competent  testi- 
mony ;  it  would  not  have  shifted  the  onus.  Martin  v.  Lamb,  38 
S.  E.  11. 

DOAN,  J.— This  is  an  action  by  the  executrix  of  Jacob 
Barth,  deceased,  based  upon  forty  county  warrants  of  Apache 
County,  thirty-five  of  which  are  payable  out  of  the  general 
fund  and  five  out  of  the  road  fund  of  said  county.    All  were 
issued  in  the  year  1884.    All  were  presented  in  the  year  1884, 
and  after  issue,  to  the  appellant's  treasurer  for  payment,  and 
were  by  him  indorsed  **Not  paid  for  want  of  funds."    Again 
in  the  year  1888  the  said  warrants  were  presented  to  appel- 
lant's board  of  supervisors  to  be  exchanged  for  bonds  under 
the  Funding  Act  of  1887,  which  exchange  was  refused,  and 
the  warrants  in  question  were  marked  in  red  ink  across  the 
face  thereof  by  the  said  board  of  supervisors  ''Forgery,"  and 
then  returned  to  their  owner.    Suit  was  commenced  in  Apache 
County  in  the  year  1891,  and,  after  various  changes  of  venue, 
was  finally  tried  in  Maricopa  County,  on  the  sixth  day  of  May, 
1896,  on  which  trial  the  counsel  for  plaintiff  voluntarily  with- 
drew all  claim  on  eleven  of  said  warrants  "because  a  careful, 
microscopical  examination  of  the  said  eleven  warrants  would 
show  there  had  been  an  alteration  of  the  figures,  and  that  they 
had  been  vitiated  by  being  raised,  and  on  them  the  plaintiff 
made  no  claim."    The  case  was  submitted  to  the  court  and 
taken  under  advisement,  and  thereafter,  on  the  twentieth  day 
of  March,  1897,  the  court  found  that  all  of  the  warrants  sued 
on,  except  the  eleven  that  were  withdrawn,  were  valid,  sub- 
sisting, and  legal  claims  against  the  said  defendant,  Apache 
County,  and  judgment  was  rendered  on  the  remaining  twenty- 
nine  of  said  warrants  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $14,352.13  and  costs  of  the  action, 
from  which  judgment  defendant  has  appealed  to  this  court. 

The  appellant  has  presented  five  assignments  of  error,  as 
follows:  "First.  The  court  erred  in  not  sustaining  defend- 
ant's general  plea  of  limitation.    Second.  The  court  erred  in 
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not  sustaining  defendant's  special  plea  of  limitation  to  each 
of  the  forty  counts  set  up  in  plaintiff's  amended  complaint, 
and  in  finding  against  those  pleas.  Third.  The  court  erred 
in  finding  that  the  warrants  sued  on,  and  each  of  them,  save 
those  admitted  to  be  forged,  was  and  were  legally  issued. 
Fourth.  The  court  erred  in  finding  against  defendant's  plea 
that  said  warrants,  and  each  of  them,  were  forged,  and  of  no 
binding  effect  on  defendant.  Fifth.  The  court  erred  in  ren- 
dering judgment  for  plaintiff  and  against  the  defendant,  for 
the  reason  that  the  said  judgment  was  contrary  to  the  evidence 
in  the  case,  and  that  it  was  contrary  to  the  evidence  as  shown 
by  the  record,  and  against  the  law  of  the  case." 

We  will  consider  these  assignments  in  their  natural  rather 
than  in  their  numerical  order.  The  first  point  is  that  raised 
in  the  third  assignment:  **That  the  court  erred  in  finding  that 
the  warrants  sued  on,  and  each  of  them,  was  and  were  legally 
issued."  It  has  been  held  by  the  courts  generally  that 
**  county  and  city  warrants,  signed  by  the  proper  oflScers,  are 
prima  facie  binding  and  legal.  These  officers  will  be  pre- 
sumed to  have  done  their  duty.  Such  warrants  make  a  prima 
facie  cause  of  action.  Impeachment  must  come  from  the  de- 
fendant." Dillon  on  Municipal  Corporations,  sec.  502,  and 
cases  cited.  These  warrants,  copies  of  which  were  attached  to 
the  complaint,  and  the  warrants  themselves  introduced  in  evi- 
dence, were  proper  in  form  and  appearance.  The  wording 
was  in  accordance  with  the  requirements  relative  to  such  war- 
rants. The  names  and  signatures  were  of  the  proper  officers, 
and  appeared  to  be  genuine.  Evidence  to  show  fraud  or  cor- 
ruption or  want  of  authority  in  their  issue  could  have  been 
presented,  and,  if  presented,  should  have  been  received  by  the 
court;  but,  in  default  of  evidence  overturning  the  presump- 
tion in  favor  of  the  legality  of  their  issue,  the  ruling  of  the 
district  court  was  correct.  The  record  does  not  show  any 
defense  offered  by  the  defendant  further  than  the  denial  of 
their  execution,  and  the  empty  denial,  unsupported  by  any 
evidence,  was  insufficient  to  overcome  the  presumption  estab- 
lished. 

The  next  assignment  is  the  fourth:  **That  the  court  erred 
in  finding  against  defendant's  plea  that  the  said  warrants, 
and  each  of  them,  were  forged,  and  of  no  binding  effect  on 
defendant."     This  leads  us  to  consider  the  nature  of  the 
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pleadings.  The  complaint  was  founded  upon  the  warrants  in 
question,  copies  of  which  were  attached  thereto,  and  the  origi- 
nals were  filed  in  the  cage  and  introduced  in  evidence.  Para- 
graph 735  of  the  Revised  Statutes  of  Arizona  provides:  **Any 
answer  setting  up  any  of  the  following  matters,  unless  the 
truth  of  the  pleadings  appear  of  record,  shall  be  verified  by 
aflSdavit :  A  denial  of  the  execution  by  himself  or  by  his  au- 
thority of  any  instrument  in  writing  upon  which  any  pleading 
is  founded  in  whole  or  in  part  and  charged  to  have  been  exe- 
cuted by  him  or  his  authority."  The  answer  of  the  defendant 
**  denies  that  the  board  of  supervisors  of  said  county  of 
Apache  ever  ordered  the  issuance  of  the  said  warrants  sued 
on,  or  either  of  them ;  denies  that  the  said  warrants,  or  any  or 
either  of  them,  were  ever  issued  or  dircted  to  be  issued  by  the 
board  of  supervisors  of  the  said  county  of  Apache,  or  by  the 
authority  of  said  board.''  This  answer  up  to  the  time  the  case 
went  to  trial  and  the  plaintifE  had  presented  her  evidence  and 
rested  her  case  was  unverified ;  but  after  plaintiflP  had  rested, 
and  defendant  desired  to  establish  the  forgery  of  the  warrants, 
it  was  permitted  by  the  court  to  verify  its  answer.  The  verifi- 
cation was  then  made  by  the  then  recorder  and  ex  officio  clerk 
of  the  board  of  supervisors  in  the  following  language:  **M. 
Gonzalez,  being  duly  sworn,  says  that  he  is  clerk  of  the  board 
of  supervisors  of  the  county  of  Apache,  in  the  territgry  of 
Arizona,  and  the  custodian  of  the  records  of  said  board ;  that 
he  has  heard  read  the  above  and  foregoing  answer  of  the 
county  of  Apache,  defendant  in  the  above  and  foregoing  ac- 
tion; and  that  the  facts  therein  stated  as  defenses  to  the 
various  causes  of  action  declared  on  are  true,  and  the  war- 
rants sued  on  are  not  genuine.  Subscribed  and  sworn  to  the 
6th  day  of  May,  1896."  It  has  been  objected  to  this  verifi- 
cation that  it  has  not  the  essential  elements  of  the  affidavit 
required  in  the  statute,  and  therefoi-e  is  not  sufficient  to  per- 
mit the  defendant  to  attack  the  execution  of  the  warrants,  on 
the  ground  that  the  affidavit  does  not  contain  an  allegation 
of  knowledge  on  the  part  of  the  affiant,  nor  of  information  or 
belief  upon  points  not  within  affiant's  knowledge;  that  an 
affidavit  that  the  facts  stated  are  true  does  not  apply  to  a 
denial ;  and  that  the  allegation  that  **the  warrants  sued  on  are 
not  genuine"  is  the  statement  of  a  conclusion  of  law.  These 
points  would  be  material  if  the  defendant  had  gone  forward 
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under  the  verification  to  the  answer  and  presented  evidence 
to  disprove  the  execution  of  the  warrants  or  to  establish  their 
invalidity  by  virtue  of  fraud,  irregularity,  or  other  cause; 
but  as  the  only  office  of  the  verification  would  be  to  enable 
the  defendant  to  establish  such  defense,  and  as  no  proof  was 
offered  and  rejected  by  the  court,  for  which  rejection  error  is 
assigned,  and  none  was  presented  to  overcome  the  presump- 
tion established  by  the  prima  facie  case  already  made  by  the 
plaintiff,  the  sufficiency  of  the  verification  does  not  become 
material,  and  any  ruling  thereon  herein  would  be  simply 
obiter  dictum,  unless  on  the  theory  advanced  by  defendant 
that  the  verification  of  the  answer  by  defendant  necessitates 
plaintiff's  establishing  by  corroborative  affirmative  evidence 
the  execution  and  issue  of  the  warrants  and  the  regularity  and 
legality  of  the  actions  of  the  board  in  so  doing.  This  position 
is  not  tenable.  The  weight  of  authority  is  decidedly  that  the 
effect  and  extent  of  the  verification  is  to  enable  defendant  to 
disprove  by  affirmative  evidence  the  execution  of  the  warrants 
or  the  regularity  or  legality  of  the  proceedings  on  which  their 
issue  was  based,  and  that  the  prima  facie  case  already  made 
by  the  presentation  of  the  warrants,  duly  executed  and  in 
proper  form,  stands  until  thus  destroyed.  The  supreme  court 
of  the  United  States  held  in  a  similar  case,  in  Wall  v.  Monroe 
County,  103  U.  S.  74:  **The  warrants  in  suit  are  evidences  of 
indebtedness  by  the  county,  issued  by  that  branch  of  its  gov- 
ernment to  which  is  intrusted,  by  the  laws  of  the  state,  the 
examination  and  approval  of  claims  against  the  county.  They 
are  orders  upon  the  treasurer  to  pay  out  of  its  funds  for 
county  purposes,  not  otherwise  appropriated,  the  amounts 
specified.  They  establish  prima  fade  the  validity  of  the 
claims  allowed  and  authorize  their  payment.''  The  defendant 
objected  to  the  introduction  of  the  warrants  in  evidence.  The 
court  took  the  evidence  subject  to  the  objections,  reserving  his 
ruling  thereon ;  hence  there  is  no  exception  on  the  part  of  the 
defendant  to  the  ruling  of  the  court  admitting  the  warrants 
in  evidence.  But  at  the  time  plaintiff  made  her  case  and 
offered  the  warrants  in  evidence  there  was  no  verified  answer 
before  the  court  to  prevent  the  allowance  of  the  warrants  in 
evidence;  hence  it  is  not  necessary  to  decide  whether  a  veri- 
fied answer  should  have  excluded  such  warrants  from  evidence 
tmtil  duly  proven.    The  answer  was  verified  after  plaintiff's 
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evidence  had  been  presented  and  prima  facie  claim  established 
and  plaintiff  had  rested  her  case.     **The  plaintiff  made  a 
prima  facie  case  when  she  produced  and  proved  her  warrants. 
.  .  .  The  burden  would  then  be  shifted  to  defendant  to  over- 
turn the  presumption   of   liability."     Grayson  v.   Latham, 
84  Ala.  546,  4  South.  202,  866.     The  prima  facie  case  thus 
made  might  have  been  overcome  by  disproving  the  issue  of 
the  warrants  or  the  allowance  of  the  claims  on  which  they 
were  based,  or  the  legality  or  validity  of  such  action   by 
the  board,  if  it  had  actually  been  taken.     The  denial   of 
their  signatures  by  the  officers  whose  names  were  attached 
to   the  warante,   or   by   experts  or   persons   familiar   with 
those  signatures,  or  the  presentation  of  the  records  of  the 
board  covering  the  dates  on  which  the  warrants  were  al- 
leged to  have  been  issued,  if  such  records  failed  to  show 
the  authorization  of  the  issue  of  the  warrants,  or  the  allow- 
ance of  the  claims  on  which  the  warrants  were  based,  would 
have  affected  their  validity.     There  was  no  evidence,  how- 
ever, introduced  by  the  county  tending  to  disprove  the  issue 
of  the  warrants  in  question  by  the  board  of  supervisors,  nor 
was  there  anything  offered  to  attack  or  question  the  legal- 
ity or  regularity  of  their  issue.    The  defendant  introduced  the 
testimony  of  the  recorder  of  the  county  and  clerk  of  the  board, 
who  was  at  the  time  of  trial  the  custodian  of  the  records.    The 
records  of  the  county  produced  by  him  showed  that  the  rec- 
ords of  the  allowance  of  claims  and  issue  of  warrants  in  the 
year  1884  were  entirely  absent,  and  that  the  only  record  was 
that  commencing  in  the  year  1885.    Neither  he  nor  any  other 
witness  produced  by  the  defendant  offered  testimony  of  any 
personal  knowledge  relative  to  the  issue  of  the  warrants  in 
question  by  the  board,  or  the  allowance  by  the  board  of  the 
claims  in  payment  for  which  the  warrants  in  question  were 
issued.    On  this  evidence  the  district  court  held  that  the  war- 
rants presented,  apparently  regularly  and  properly  issued, 
were  prima  facie  evidence  of  a  valid,  legal,  and  subsisting 
claim  against  the  said  defendant,  Apache  County,  and  that 
finding  will  not  be  disturbed  by  the  appellate  court. 

It  is  contended  by  the  appellant  that  the  court  erred  in  not 
sustaining  defendant's  general  plea  of  limitation.  Our  stat- 
ute provides  (Rev.  Stats.,  par.  2314)  that  ** actions  for  debt 
where  the  indebtedness  is  evidenced  by  or  founded  upon  any 
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contract  in  writing  executed  within  this  territory,  shall  be 
commenced  and  prosecuted  within  five  years  after  the  cause 
of  action  shall  have  accrued  and  not  afterwards."  The  war- 
rants sued  on  were  issued  in  1884.  Suit  was  instituted  in 
1891.  The  appellant  therefore  contends  that  the  claim  is 
barred  by  the  statute.  It  is  necessary  to  consider  the  nature 
of  the  claim,  and  the  statutes  under  which  the  warrants  were 
issued,  as  well  as  the  intermediate  steps  taken  by  the  claimant 
during  this  time,  in  order  to  determine  when  the  cause  of 
action  accrued ;  i.  e.  to  determine  at  what  time  under  the  con- 
tract he  had  such  a  claim  against  the  county  as  could  have 
been  enforced  by  an  action  at  law.  The  Compiled  Laws  of 
1877,  under  authority  of  which  these  warrants  were  issued, 
provide  (chap.  6,  sees.  9-11,  13)  as  follows: — 

**Sec.  9.  The  county  treasurer,  when  an  order  drawn  on 
him  as  such  treasurer,  by  the  commissioners  of  his  county,  is 
presented  for  payment,  shall,  if  there  be  money  in  the  treas- 
ury for  that  purpose,  redeem  the  same,  and  shall  write  on  the 
face  of  such  order,  'Redeemed,'  the  date  of  redemption,  and 
shall  sign  his  name  thereto. 

**Sec.  10.  When  any  order  or  warrant  shall  be  presented 
to  the  county  treasurer  for  payment,  and  the  same  is  not  paid 
for  want  of  funds,  the  treasurer  shall  indorse  thereon  *Not 
paid  for  want  of  funds,'  annexing  the  date  of  presentation, 
and  sign  his  name  thereto,  and  from  that  time  until  redeemed 
said  order  or  warrant  shall  bear  ten  per  cent  interest  per 
annum. 

**Sec.  11.  So  soon  as  there  shall  be  sufficient  funds  in  the 
treasury  of  the  county  to  redeem  the  orders  or  warrants  draw- 
ing interest,  the  county  treasurer  shall  give  notice,  .  .  .  stat- 
ing therein  that  he  is  ready  to  redeem  said  orders  or  warrants, 
and  from  the  date  of  such  notice  said  orders  or  warrants  shall 
cease  to  bear  interest.'* 

**Sec.  13.  Orders  or  warrants  drawn  on  the  county  treas- 
urer, and  properly  attested,  shall  be  entitled  to  preference  as 
to  payment  out  of  moneys  in  the  treasury  properly  applicable 
to  such  order,  according  to  the  priority  of  time  in  which  the 
same  may  have  been  presented.  The  time  of  presenting  such 
order  shall  be  noted  by  the  treasurer,  and  upon  the  receipt  of 
any  moneys  into  the  treasury  not  otherwise  appropriated,  it 
shall  be  the  duty  of  the  treasurer  to  set  apart  the  same,  or  so 
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much  thereof  as  may  be  necessary  for  the  payment  of  such 
order  or  warrant." 

It  appeared  in  evidence  on  the  trial  of  the  case  that  the 
warrants  sued  on  had  in  each  instance,  after  their  issue  by  the 
board,  been  presented  to  the  county  treasurer,  and  had  been 
by  him  indorsed  thereon  **Not  paid  for  want  of  funds,"  with 
the  date  of  the  presentation,  and  the  signature  of  the  county 
treasurer  afl&xed  thereto.  It  was  also  proven  on  the  trial  that 
the  first  date  at  which  there  were  sufficient  funds  in  the  county 
treasury  to  redeem  any  of  the  said  warrants  was  on  the  nine- 
teenth day  of  April,  1888,  and  at  that  time  the  notice  for  the 
presentation  of  such  warrants  was  made  as  provided  in 
the  statutes.  It  was  further  proven  that  the  funds  then  in  the 
treasury  for  this  purpose  were  provided  under  the  Funding 
Act  of  1887,  approved  March  2,  1887,  for  the  purpose  of 
enabling  the  several  counties  to  pay,  redeem,  or  refund  their 
outstanding  indebtedness  by  the  issue  of  bonds  for  such  pur- 
pose, which  bonds  should  either  be  exchanged  for  the  war- 
rants thus  outstanding  and  drawing  interest,  or  be  sold,  and 
the  funds  arising  from  such  sale  placed  in  the  county  treas- 
ury, and  known  as  the  ''County  Redemption  Fund,"  and 
applied  to  the  payment  of  outstanding  county  indebtedness 
under  the  provisions  of  that  act,  one  of  which  was  paragraph 
2066  of  the  Revised  Statutes  of  1887:  '*The  treasurer  shall 
pay  no  warrant  nor  exchange  for  any  warrant  under  this  act 
unless  the  same  has  been  presented  to  the  board  of  supervisors 
and  approved  by  a  majority  of  such  board ;  provided  if,  after 
any  warrant  has  been  refused  by  the  board,  the  person  holding 
the  same  shall  recover  a  judgment  against  the  county  on  such 
warrant,  the  said  judgment  may  be  paid  under  the  provisions 
of  this  act."  It  appears  that  the  holder  of  these  warrants 
presented  the  same,  under  the  provisions  of  the  last  section, 
to  the  board  of  supervisors  of  the  appellant  in  the  year  1888, 
in  order  to  have  them  approved  by  said  board  for  payment  or 
exchange  by  the  county  treasurer,  according  to  his  advertise- 
ment, under  the  Funding  Act;  and  that  the  warrants  were 
then  refused  by  the  board,  marked  *' Forgery,"  and  returned 
to  the  holder.  It  is  contended  by  the  appellant  that  the  cause 
of  action  against  the  county  accrued  on  the  date  of  the  issue 
of  the  warrants,  and  that  the  statute  bejran  to  run  from  that 
time.    It  is  contended  by  the  appellee  that  the  cause  of  action 
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did  not  accrue  until  there  were  suflScient  funds  in  the  treasury 
to  pay  such  warrants,  which  the  testimony  in  this  case  shows 
to  have  been  on  the  19th  of  April,  1888.  A  county  warrant  is 
different  from  a  promissory  note,  although  it  has  been  said 
that  **a  county  warrant  is,  in  legal  effect,  the  promissory  note 
of  the  county/'  Board  v.  Day,  19  Ind.  450.  In  the  case  of  a 
promissory  note  or  a  bond  with  a  definite  time  of  payment,  a 
cause  of  action  accrues  immediately  upon  the  maturity  of  the 
instrument  or  the  date  of  payment  as  fixed  therein ;  but  with 
a  county  warrant  the  case  is  different.  '*A  municipal  cor- 
poration is  a  subordinate  branch  of  the  domestic  government 
of  the  state.  As  a  local  governmental  institution,  it  exists  for 
the  benefit  of  the  people  within  its  corporate  limits.  Indebt- 
edness may  be  incurred  to  a  limited  extent  in  carrying  out 
the  objects  of  the  corporation.  Evidence  of  such  indebtedness 
may  be  given  to  the  public  creditors,  but  they  must  look  to 
and  rely  on  the  legitimate  mode  of  raising  the  funds  for  its 
payment.  That  mode  is  taxation.''  Mayor  etc.  v.  Ray,  19 
Wall.  468.  It  watf  held  in  Brewer  v.  Otoe  County,  1  Neb. 
373-384,  in  a  similar  case,  arising  under  statutes  almost  identi- 
cal with  ours,  that  **  Whoever  deals  with  the  county,  and  takes 
in  payment  of  his  demand  a  warrant  in  the  character  of  these, 
no  time  of  payment  being  fixed,  does  so  under  the  implied 
agreement  that,  if  there  be  no  funds  in  the  treasury  out  of 
which  it  can  be  satisfied,  he  will  wait  until  the  money  can  be 
raised  in  the  ordinary  mode  of  collecting  such  revenues.  He 
is  presumed  to  act  with  reference  to  the  actual  condition  of 
the  laws  regulating  and  controlling  the  business  of  the  county. 
He  cannot  be  permitted,  immediately  upon  the  receipt  of  such 
warrant,  to  resort  to  the  courts  to  enforce  payment  by  judg- 
ment and  execution,  without  regard  to  the  condition  of  the 
treasury  at  the  time,  or  of  the  laws  by  which  the  revenues  are 
raised  and  disbursed.  If  there  is  money  in  the  treasury  be- 
longing to  the  fund  against  which  it  is  drawn,  not  otherwise 
provided,  it  is  the  duty  of  the  treasurer  to  pay  the  warrant ; 
but,  if  there  be  none,  he  must  indorse  upon  it  the  fact  of  its 
presentation  and  non-payment  for  want  of  funds,  and  the 
holder  must  wait  for  his  money  until  such  time  as  it  can  be 
raised  through  the  means  which  the  legislature  provides  for 
the  collection  of  revenues.  Nor  can  any  action  rightfully  be 
brought  on  such  warrant  until  the  fund  is  raised,  or  at  least 
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sufficient  time  has  elapsed  to  enable  the  county  to  levy  and 
collect  it  in  the  mode  provided  in  the  revenue  laws.  The  plea 
of  the  statute  of  limitations  cannot  be  successfully  made 
against  these  warrants,  and,  whenever  it  can  be  shown  that 
the  fundfi  have  been  collected  out  of  which  they  can  be  paid, 
or  sufficient  time  has  been  given  to  do  so  in  the  mode  pointed 
out  in  the  statutes,  their  payment  may  be  demanded,  and,  if 
refused,  legally  coerced."  This  decision  of  the  supreme  court 
of  Nebraska  was  quoted  and  approved  by  Chief  Justice  Waite 
of  the  United  States  supreme  court  in  King  Iron  Bridge  Co. 
V.  Otoe  County,  in  124  U.  S.  459,  8  Sup.  Ct.  582,  in  which  the 
court  held  in  a  suit  on  warrants  under  similar  circumstances 
to  the  case  at  bar  that  ''the  cause  of  action  did  not  accrue 
when  the  payment  was  refused  for  want  of  funds,  but  only 
when  the  money  for  their  payment  is  collected,  or  time  suffi- 
cient for  the  collection  of  the  money  has  elapsed."  The  appli- 
cation of  this  ruling  to  the  case  at  bar  is  strengthened  by  the 
fact  that  it  was  rendered  on  the  theory,  as  it  is  laid  down 
generally,  **that  the  judgment  against  a  county  or  a  munici- 
pal corporation  is  ordinarily  no  more  than  the  mere  establish- 
ment of  a  valid  claim,  for  which  it  is  the  duty  of  the  proper 
officers  to  provide  means  of  payment  out  of  the  revenues  of 
the  defendant."  Freeman  on  Executions,  par.  22;  Beach  on 
Public  Corporations,  1653 ;  Dillon  on  Municipal  Corporations, 
576,  and  cases  cited.  But  in  this  instance  our  statute  specifi- 
cally provides  (Laws  1877,  sec.  19,  chap.  2):  **When  judg- 
ment shall  be  recovered  against  the  county  commissioners  or 
against  any  county  officer  in  an  action  prosecuted  by  or 
against  him  in  his  name  of  office  no  execution  shall  be  awarded 
or  issued  upon  such  judgment,  but  the  same  unless  reversed 
shall  be  levied  and  collected,  as  other  county  charges,  and 
when  so  collected  shall  be  paid  by  the  county  treasurer  to 
the  person  to  whom  the  same  should  have  beea  adjudged, 
upon  the  delivery  of  the  proper  voucher."  So  that  to 
hold  that  a  right  of  action  would  exist  in  favor  of  the  holder 
of  the  warrants  or  orders  immediately  after  issue,  and  non- 
payment for  want  of  funds,  would  authorize  a  suit  against 
the  county,  which  would  only  have  entitled  the  successful  liti- 
gant to  a  warrant  drawn  upon  the  treasurer  by  the  same,  board 
who  had  already  drawn  upon  the  treasurer  the  warrant  upon 
which  the  suit  was  brought,  which  would  be  a  useless  proce- 
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dure,  and  demoDfitrates  clearly  that  such  is  not  the  contem- 
plation of  the  law. 

The  further  fact  is  alleged  that  thirty-five  of  these  war- 
rants were  payable  out  of  the  general  fund  and  five  of  them 
out  of  the  road  fund,  and  it  has  been  repeatedly  held  by  the 
courts  in  different  states,  and  by  the  supreme  court  of  the 
United  States  in  Lincoln  County  v.  Luning,  133  U.  S.  529,  10 
Sup.  Ct.  363,  that  **when  payment  is  provided  for  out  of  a 
particular  fund  to  be  created  by  the  act  of  the  debtor,  he  can- 
not plead  the  statute  of  limitations  until  he  shows  that  that 
fund  has  been  provided."  No  provision  was  made  by  the 
county  for  the  payment  of  thepe  warrants  until  1888.  The 
statute  of  limitations  did  not  therefore  begin  to  run  against 
the  warrants  until  that  time,  and  this  suit,  filed  in  1891,  was 
within  the  five  years'  limitation. 

It  is  next  assigned  that  the  court  erred  in  not  sustaining  de- 
fendant's  special  plea  of  limitation.  Defendant  alleged  that 
the  appellee  **  presented  the  said  warrants,  and  each  of  them, 
to  the  board  of  supervisors,  on  the  ninth  day  of  January,  1888, 
and  the  same  were  then  and  there  adjudged  to  be  forgeries, 
and  disallowed,  and  rejected  as  binding  obligations  upon  said 
county;  and  the  plaintifi^  did  not,  within  six  months  there- 
after, bring  action  on  said  warrants  against  the  said  county 
after  such  rejection,  as  provided  in  paragraph  415,  sec.  35, 
Rev.  Stats.'*  The  Revised  Statutes  provide,  in  regard  to  the 
presentation  and  allowance  of  claims  against  the  county  (par. 
412) :  **The  board  of  supervisors  must  not  hear  or  consider 
any  claim  in  favor  of  an  individual  against  the  county  unless 
an  account  properly  made  out,  giving  the  items  duly  verified, 
is  presented  to  the  board  within  six  months  after  the  last  item 
of  the  account  accrued."  Paragraph  414:  **When  the  board 
finds  that  any  claim  presented  is  not  payable  by  the  county, 
or  is  not  a  proper  county  charge,  it  must  be  rejected.  If  they 
find  it  to  be  a  proper  county  charge,  but  greater  in  amount 
than  is  justly  due,  the  board  may  allow  the  claim  in  part  and 
draw  a  warrant  for  the  portion  allowed.  ..."  Paragraph 
415:  *'A  claimant  dissatisfied  with  the  rejection  of  his  claim 
or  demand  or  with  the  amount  allowed  him  on  his  account 
may  sue  the  county  therefor  at  any  time  within  six  months 
after  final  action  of  the  board  but  not  afterwards."  These 
are  provisions  in  regard  to  open  accounts  and  unliquidated 


30  Apache  County  v.  Barth.  [6  Ariz. 

claims,  and  are  intended  to  relieve  the  county  from  having  to 
meet  the  items  of  an  open  account  years  after  the  data  rela- 
tive to  the  items  thereof  may  have  passed  from  the  knowledge 
of  the  ojBScers  of  the  county,  and  they,  therefore,  be  unable  to 
establish  the  facts  in  regard  thereto,  or  to  resist  fraudulent 
claims  or  incorrect  statements ;  and  do  not  apply  to  a  liquidated 
claim  that  has  been  audited  and  determined.    On  this  subject, 
in  Heffleman  v.  Pennington  County,  3  S.  Dak.  162,  52  N.  W. 
851,  the  court  said :  **The  duty  of  the  board  is  to  judicially  in- 
vestigate the  validity  and  justice  of  the  claim,  and  to  allow  or 
disallow  the  same,  in  whole  or  in  part,  as  to  such  board  shall 
appear  just  and  lawful.    While  the  immediate  purpose  of  the 
warrant  is  to  enable  the  claimant  to  whom  it  is  delivered  to 
draw  from  the  county  treasurer  the  amount  of  money  therein 
named,  yet  it  rests  upon,  and  its  issue  and  payment  could  only 
be  justified  upon,  the  theory  that  after  the  full  investigation 
the  county  had  found  itself  to  be  so  indebted ;  so  that  the  war- 
rant is  a  formal  and  deliberate  acknowledgment  by  the  county 
of  such  indebtedness."    In  the  case  of  the  warrants  now  un- 
der consideration,  when  the  board  of  supervisors  audited  and 
allowed  the  accounts  presented,  and  issued  the  warrants  on 
the  treasurer  in  payment  thereof,  they  took  those  claims  from 
the  list  of  unliquidated  accounts,  and  by  their  certificate  and 
acknowledgment  of  the  indebtedness  of  the  county  thereon 
placed  them  with  the  outstanding  indebtedness  of  the  county. 
The  validity  and  amount  of  the  liability  were  then  definitely 
fixed,  and  warrants  on  the  treasurer  given,  payable  at  a  future 
time.    The  treasurer  could  pay  them  in  order  of  presentation 
without  further  action  of  the  board,  if  he  had  funds  in  his 
hands  applicable  to  that  purpose ;  and  the  presentation  to  the 
board  afterwards,  in  1888,  was  not  made  under  the  provisions 
of  paragraph  415,  as  claimed  by  appellant,  but,  as  heretofore 
stated,  was  made  under  the  provisions  of  paragraph  2066  of 
the  Revised  Statutes,  for  the  purpose  of  having  the  board 
approve  the  payment  or  exchange  of  such  warrants  from  the 
fund  thus  provided;  and  the  said  paragraph  2066  specifi- 
cally provided  that  **if,  after  any  warrant  has  been  refused 
by  the  board,  the  person  holding  the  same  shall  recover  a 
judgment  against  the  county  on  such  warrant,  the  said  judg- 
ment may  be  paid  under  the  provisions  of  this  act."    It  is  un- 
der the  provisions  of  this  paragraph  that  this  suit  is  brought^ 
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This  directly  contemplates  action  on  the  warrant,  which  is 
**an  instrument  in  writing"  to  which  the  five  years'  limita- 
tion applies,  and  the  six  months'  limitation  provided  by 
paragraph  415  for  open  accounts  before  adjustment  is 
inapplicable. 

The  fifth  general  assignment  does  not  call  for  special  at- 
tention or  direct  ruling,  as  it  is  not  definite  or  specific,  and 
simply  raises  in  general  terms  the  points  already  presented 
in  the  former  assignments.  The  record  disclosing  no  error, 
the  judgment  of  the  district  court  will  be  affirmed. 

Street,  C.  J.,  Davis,  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  572.    Filed  April  16,  1898.] 
[52  Pac.  1117.] 

P.    A.    KLEYENSTUBER,   Defendant   and   Appellant,    v, 
JOSEPH  M.  ROBINSON,  Plaintiff  and  Appellee. 

1.  Irrigation — Injunction — Interference  with  Ditch — Evidence — 
Prior  Appropriation. — In  an  action  to  restrain  defendant  from 
interfering  with  an  irrigating  ditch,  it  is  error  to  exclude  evidence 
offered  by  defendant  that,  by  means  of  artificial  channels,  and  partly 
by  using  natural  channels,  he  had  used  the  water  which  plaintiff 
had  testified  plaintiff  had  used  for  five  years  for  eighteen  years 
prior  to  the  commencement  of  the  action  for  irrigating  the  lands 
owned  by  him. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Owen  T.  Rouse,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

John  McGowan,  for  Appellant. 

Wiley  E.  Jones,  for  Appellee. 

STREET,  C.  J.— This  action  was  brought  by  Joseph  M. 
Bobinson,  appellee,  in  the  district  court  of  Graham  County, 
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against  F.  A.  Kleyenstuber,  appellant,  to  obtain  a  perpetual 
injunction  prohibiting  the  defendant  from  interfering  with  a 
water-ditch.  The  defendant  made  a  denial  of  all  the  allega- 
tions of  plaintiff's  complaint,  and  the  cause  proceeded  to  trial. 
Judgment  was  rendered  against  the  defendant,  Kleyenstuber, 
from  which  judgment  he  appeals  to  this  court. 

We  copy  at  length  the  bill  of  exceptions,  which  is  as  fol- 
lows, to  wit:  ''Now,  on  this  18th  day  of  July,  1896,  comes  the 
defendant,  and  files  herein  the  following,  viz. :  Bill  of  Excep- 
tions. On  the  27th  day  of  April,  1896,  this  cause  came  on 
regularly  to  be  heard  by  the  court,  without  a  jury.  Plaintiflf 
was  called  as  a  witness  in  his  own  behalf,  and  used,  to  illus- 
trate his  testimony,  a  plat,  identical  in  drawing  with  Defend- 
ant's Exhibit  I  (see  Transcript,  page  18).  Plaintiff  offered 
in  evidence  Exhibit  B  (page  14,  Trans.).  Objected  to  by  de- 
fendant as  incompetent,  irrelevant,  and  immaterial,  not  tend- 
ing to  prove  any  averments  of  plaintiff's  complaint.  Objection 
overruled.  Defendant  excepts.  Plaintiff  testified  that  he  had 
been  in  possession  of  the  land  described  in  his  complaint  con- 
tinuously for  five  years,  and  that  he  had  used  the  water  men- 
tioned in  said  complaint  on  said  land,  since  June  4,  1895. 
Plaintiff  and  another  witness  testified  that,  just  before  the 
commencement  of  this  action,  they  saw  in  said  Frey's  Creek 
an  obstruction  at  the  point  where  'Robinson's  Ditch'  starts 
from  said  creek  (Ex.  I,  Trans.,  page  18).  Defendant  offered 
to  prove  using  Ex.  I  (Trans,  p.  18),  that  by  means  of  artifi- 
cial canals,  and  partly  by  using  the  natural  channels  of  said 
Frey's  Creek,  he  had  used  the  water  of  said  creek  for  irrigat- 
ing the  lands  owned  by  him,  marked  ' Kleyenstuber 's  Ranch,' 
(Ex.  I,  Trans,  p.  18),  for  eighteen  years  prior  to  the  com- 
mencement of  this  action,  said  water  being  the  same  which 
plaintiff  testified  he  had  used  for  five  years.  The  court  de- 
clined and  refused  to  hear  any  of  said  proof  of  defendant, 
to  which  ruling  defendant  excepts.  The  court  then  held  that 
plaintiff  failed  to  prove  any  damages.  The  court  forthwith 
rendered  judgment  in  favor  of  the  plaintiff,  and  against  the 
defendant,  to  which  judgment  the  defendant  duly  excepted, 
and  gave  notice  of  an  appeal  to  the  supreme  court  of  Arizona. 
The  foregoing  are  all  of  the  proceedings  had,  and  substan- 
tially all  the  testimony  and  evidence  adduced  at  said  trial." 
The  court  was  clearly  in  error  in  refusing  to  hear  the  proof 
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of  defendant.  The  judgment  is  reversed  and  the  cause  re- 
manded to  the  district  court  of  Qraham  County  for  a  new 
trial. 

Davifli  J.,  DoaUy  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  616.    Filed  April  16,  1898.] 
[52  Pac.  1126.] 

M.  H.  SHERMAN,  Plaintiff  and  Appellant,  v.  WESTERN 
INVESTMENT  BANKING  COMPANY,  Defendant  and 
Appellee. 

1.  Appeal  and  Error — Harmless  Error — Judgments — Entry  Nunc 

PRO  Tunc. — The  entry  of  a  judgment  nunc  pro  tunc  is  of  no  conse- 
quence,  unless  the  appellant  was  harmed  thereby,  and  that  the 
record  wholly  fails  to  show. 

2.  Same — ^Eecord— Must  Show  Error — BHjL  op  Exceptions — ^Presump- 

tions.— The  record  must,  to  render  the  objection  available,  affirma- 
tively show,  by  a  bill  of  exceptions  or  otherwise,  that  after  the 
first  submission  of  the  cause  had  been  set  aside  the  court  without 
hearing  evidence  decided  the  cause  without  subsequent  submission. 
If  the  record  is  silent,  the  presumption  in  favor  of  the  regularity 
of  the  court's  proceedings  must  be  indulged  in  to  aid  and  support 
the  judgment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  and  Thomas  D.  Bennett,  for  Appellant. 

J.  B.  Early,  for  Appellee. 

SLOAN,  J. — The  appeal  in  this  case  is  taken  from  a  judg- 
ment of  the  district  court  of  Maricopa  County,  rendered  in 
the  suit  brought  by  appellant,  M.  H.  Sherman,  against  ap- 
pellee, the  Western  Investment  Banking  Company,  under  the 
provisions  of  the  garnishment  statutes.    The  action  was  begun 
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by  appellant  filing  an  affidavit  alleging  that  he  had  on  the 
sixth  day  of  June,  1895,  in  said  court,  obtained  judgment 
against  the  Phoenix  Electric  Light  Company  and  one  H.  Oh- 
nick,  for  the  sum  of  $834.60,  and  that  no  part  of  this  judg- 
ment had  been  paid;  that  the  defendants,  or  either  of  them, 
had  no  property  within  the  territory  subject  to  execution 
sufficient  to  satisfy  said  judgment ;  that  the  affiant  had  reason 
to  believe,  and  did  believe,  that  the  Western  Investment  Bank- 
ing Company  was  indebted  to  the  defendant  H.  Ohnick,  and 
had  in  its  possession  effects  belonging  to  said  Ohnick.  Upon 
this  affidavit  a  writ  of  garnishment  was  duly  issued  and  served 
upon  the  appellee,  whereupon  the  latter  made  answer  which 
in  effect  denied  any  indebtedness  on  its  part  to  Ohnick  or  the 
possession  of  any  property  or  effects  belonging  to  Ohnick. 
This  answer  was  controverted  by  appellant.  The  record  fails 
to  show  whether  or  not  under  the  provisions  of  paragraph  93 
of  the  Revised  Statutes  a  formal  issue  was  formed  under  the 
direction  of  the  court  upon  the  coming  in  of  the  affidavit  of 
appellant  controverting  the  answer  of  appellee. 

The  appeal  was  taken  under  the  provisions  of  the  act  ap- 
proved March  18,  1897.  No  bill  of  exceptions  or  statement  of 
facts  appears  in  the  record.  The  record  filed  consists  of  the 
original  pleadings  in  the  garnishment  proceedings,  the  judg- 
ment, the  motion  for  new  trial,  bond  on  appeal,  the  minute 
entries  in  the  cause,  and  a  transcript  of  the  testimony  in  the 
case  of  M.  H.  Sherman  against  the  Phcenix  Electric  Light 
Company  and  H.  Ohnick,  the  latter  being  certified  to  by  the 
clerk  as  a  part  of  the  record  in  the  garnishment  suit. 

Upon  the  record  thus  presented  we  are  asked  by  the  appel- 
lant to  reverse  the  judgment  of  the  court  below  for  irregu- 
larities in  the  proceedings  that  led  up  to  the  judgment  and  its 
rendition.  These  are  charged  to  have  been — 1.  That  the  court 
rendered  judgment  without  any  hearing  and  without  a  sub- 
mission of  the  cause ;  and  2.  That  the  judgment  was  rendered 
November  7, 1896,  nunc  pro  tunc,  as  of  June  30, 1896. 

The  latter  objection  is  of  no  consequence,  unless  the  appel- 
lant was  harmed  thereby,  and  that  the  record  wholly  fails  to 
show.  The  first  objection  is  fatal  to  the  judgment,  if  true. 
There  being  no  bill  of  exceptions  or  statement  of  facts  in  the 
record,  we  are  left  to  the  recitals  in  the  judgment  and  to  the 
minutes  of  the  court  to  determine  whether  or  not  the  courts 
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without  the  hearing  of  any  testimony  and  without  the  submis- 
sion of  the  cause,  arbitrarily  rendered  judgment  against  ap- 
pellant. The  recital  in  the  judgment  is:  **Now,  on  this,  the 
12th  day  of  May,  A.  D.  1896,  came  on  to  be  heard  the  above 
cause  for  trial,  the  plaintiff  appearing  by  C.  F.  Ainsworth, 
attorney,  and  defendant  by  J.  B.  Early,  attorney,  and  the 
cause,  being  heard,  was  submitted  to  the  court ;  and  on  the  30th 
day  of  June,  A.  D.  1896,  the  court,  after  hearing  the  evidence 
and  being  fully  advised  as  to  the  law,  declared  the  law  to  be 
that  defendant,"  etc.  This  judgment  was  filed  with  the  clerk 
on  the  seventh  day  of  November,  1896.  The  following  facts 
were  shown  by  the  minutes :  On  May  12,  1896,  the  cause  was 
first  set  down  for  hearing,  and  on  that  day  was  ordered  sub- 
mitted upon  the  testimony  in  the  case  of  Sherman  against 
Ohnick  and  others.  On  July  7,  1896,  upon  motion  of  appel- 
lant, the  submission  of  the  cause  was  set  aside  for  further 
testimony.  On  November  6,  1896,  the  case  was  set  down  for 
hearing  for  November  7, 1896.  On  November  7,  1896,  the  fol- 
lowing minute  entry  was  made:  "It  is  ordered  by  the  court 
that  judgment  be  entered  for  the  garnishee  as  of  June  30, 
1896.''  Thus,  the  minutes  show  that  the  cause  was  set  down 
to  be  tried  November  7,  1896,  and  that  on  said  day  judgment 
was  ordered.  The  filing  upon  the  judgment  is  of  the  same 
day.  The  order  of  the  court  that  judgment  be  entered  as  of 
June  30,  1896,  and  the  filing  of  the  judgment  on  November 
7, 1896,  evidences  the  fact  that  the  judgment  was  actually  ren- 
dered upon  the  latter  date,  and  explains  the  recital  in  the 
judgment  that  the  cause  was  decided  upon  the  former  date. 
No  other  facts  pertaining  to  the  proceedings  in  the  case  are 
in  the  record.  Can  we  say  from  these  facts  that  the  court  did 
not  proceed  regularly  in  the  matter  of  the  trial  and  disposi- 
tion of  the  cause?  Where  the  record  does  not  affirmatively 
speak  the  presumptions  in  favor  of  the  regularity  of  the 
court's  proceedings  must  be  indulged  in  to  aid  and  support 
the  judgment.  The  representation  of  appellant  in  his  brief 
that  after  the  first  submission  of  the  cause  had  been  set  aside 
the  court,  without  hearing  evidence,  decided  the  cause  with- 
out a  subsequent  submission  is  not  afiSrmatively  shown  to  be- 
true  by  the  record.  We  must  therefore  presume  that  the- 
trial  court  proceeded  regularly  in  the  matter.  If  the  fact  be 
otherwise,  it  should  have  been  shown  by  a  bill  of  exceptions 


36  Gray  v.  Noonan.  [6  Ariz. 

or  otherwise  affirmatively  exhibited  in  the  record.    The  judg- 
ment is  affirmed. 

Street,  0.  J.,  Davis,  J.,  and  Doan,  J.,  concur. 


[ayil  No.  599.    FUed  AprU  16,  1898.] 
[53  Pac.  7.] 

WILLIAM  T.  GRAY  et  al.,  Defendants  and  Appellants,  v. 
DANIEL  NOONAN,  Plaintiff  and  Appellee. 

1.  Orricx  AND  Ofpicers — Sheritf — Official  Bond — Sureties — ^Liabil- 

ity OF  FOB  Trespass  in  Levy  of  Attaohment  on  Goods  of  Third 
Person. — The  taking  by  a  sheriff  upon  a  writ  of  attachment 
against  one  person  of  the  goods  of  another  is  a  breach  of  the 
condition  of  a  sheriff's  bond,  for  which  his  sureties  are  liable. 

2.  Same — Same — Same — Pleading — Causes  of  Action — Violation  of 

Duty — Breach  of  Bond — Separate  Causes. — In  an  action  against 
the  sureties  upon  a  sheriff's  bond  for  violation  of  his  official  duty 
the  cause  of  action  is  the  breach  of  the  bond,  and  not  primarily  the 
violation  of  duty. 

3.  Same — Same — Same — Same — Same — ^Against  Sheriff  for  Trespass 

— Against  Sureties  for  Breach  of  Bond— Cumulative  Reme- 
dies.— The  right  of  action  against  a  sheriff  for  trespass  and  the 
right  of  action  against  the  sureties  upon  his  official  bond  for 
breach  of  his  official  duty  in  committing  such  trespass  are  cumula- 
tive remedies  merely,  and  are  not  alternative  remedies  requiring 
an  election;  and  a  judgment  against  the  sheriff  individually  for 
such  trespass  does  not  extinguish  the  obligation  of  the  sureties. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
(Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Street  &  Frazier,  and  Williams,  Cox  &  Wilson,  for  Appel- 
lants. 

By  the  allegations  of  appellants'  second  defense,  set  forth 
in  the  answer,  appellee  had  in  another  suit  elected  to  sue  said 
appellant  individually  in  tort,  and  said  appellant  had  been 
sued  by  appellee  in  tort,  as  an  individual  only,  for  conversion 
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and  for  an  individual  trespass,  and  judgment  had  alread7 
been  rendered  by  a  court  of  competent  jurisdiction  against 
him,  as  an  individual  only,  for  conversion  and  for  an  indi- 
vidual trespass  to  the  same  property  described  in  plaintiff's 
complaint  in  this  action.  Election  is  the  right  of  choice  be- 
tween two  or  more  steps  or  things  by  a  person  not  entitled  to 
all.    An  election  is  binding  upon  the  person  making  it. 

Appellee  having  elected  to  take  judgment  against  appellant 
Gray  individually  in  that  suit,  notwithstanding  Gray  had  dis- 
tinctly alleged  that  he  took  the  property  as  sheriff  by  virtue 
of  process,  is  now  estopped  and  precluded  from  relitigating 
the  same  question.  Wells  on  Kes  Adjudicata,  5,  6,  7,  11,  12 ; 
Freeman  on  Judgments,  58,  60,  252,  303 ;  Oray  v.  Dougherty, 
26  Cal.  272 ;  EaU  v.  Zeller,  17  Or.  381,  21  Pac.  192 ;  Nichols 
V.  Dibrell,  61  Tex.  531 ;  Baxter  v.  Dean,  24  Tex.  17,  76  Am. 
Dec.  89 ;  Taylor  v.  Harm,  21  Tex.  439 ;  Cace  v.  Powell,  20 
Tex.  726;  Webb  v.  Mallard,  27  Tex.  80;  Chilson  v.  Reeves, 
29  Tex.  275 ;  Tadlock  v.  Eccles,  20  Tex.  782,  73  Am.  Dec.  213 ; 
Lee  V.  Kingsbury,  13  Tex.  68,  62  Am.  Dec.  546. 

Having  elected  to  pursue  his  several  remedy,  and  having 
already  recovered  one  judgment  against  the  appellant  Gray 
for  the  same  cause  of  action,  appellee  could  not  in  this  case 
be  permitted  to  pursue  his  joint  remedy  and  make  Gray  a 
party  to  this  action,  and  thereby  obtain  a  judgment  against 
him  for  the  same  cause  of  action  and  the  same  amount  of 
money  with  accumulated  interest.  Sessions  v.  Johnson,  95 
U.  S.  347. 

''Joint  wrong-doers  may  be  sued  separately,  and  the  plain- 
tiff may  prosecute  the  same  until  the  amount  of  the  damages 
is  ascertained  by  verdict,  but  the  injured  party  can  have  only 
one  satisfaction,  the  rule  being  that  he  may  make  his  election 
de  melioribus  damnis,  which,  when  made,  is  conclusive  in  all 
subsequent  proceedings."  Hay  don's  Case,  11  Co.  50;  White 
v.  Philbrick,  5  Greenl.  147,  17  Am.  Dec.  214;  Knickerbocker 
V.  Colver,  8  Cow.  Ill ;  0  'Shea  v.  Kirker,  4  Bosw.  120. 

Hancock  &  Perley,  for  Appellee. 

"The  judgment  is  no  satisfaction;  it  is  but  the  evidence  of 
the  satisfaction  which  the  law  says  ought  to  be  made.''  Car- 
mack  V.  Commonwealth,  5  Binn.  184. 

"The  only  other  question  is  whether  the  recovery  of  a  judg- 
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ment  by  Konran  against  Wilson,  for  the  conversion  of  the 
rifle,  which  judgment  is  unsatisfied,  is  a  bar  to  this  action. 
And  we  are  perfectly  dear  that  it  is  not.  In  Carmack  v.  Com- 
monwealth, above  cited,  this  precise  point  was  adjudged.  But 
we  need  no  precedent.  Officers  are  by  the  common  law  an- 
swerable for  legal  injuries  done  by  their  official  acts  under 
color  of  office.  But  they  may  not  have  pecuniary  ability  to 
pay  the  damages  that  may  be  recovered  against  them ;  or  they 
may  dishonestly  avoid  payment.  Hence  the  statutory  require- 
ment that  they  shall  give  bonds,  with  sureties,  for  the  faith- 
ful performance  of  their  official  duties ;  thus  giving  to  a  party 
injured  by  the  officer's  acts  a  cumulative  remedy — that  is,  a 
remedy  in  addition  to  an  action  against  the  officer  founded 
directly  on  his  misdoings.  Undoubtedly  such  party  can  have 
only  one  satisfaction;  but  a  judgment  in  an  action  brought 
against  the  officer  for  his  misdoings,  is  not  per  se  satisfaction 
for  the  party's  injury.  It  may  be  wholly  worthless;  and 
while  it  is  unsatisfied,  it  can  be  no  bar  to  an  action  on  the 
officer's  official  bond."  Inhabitants  of  Greenfield  v.  Wilson, 
13  Gray,  384. 

**The  bond  is  a  different  cause  of  action  from  that  on  which 
the  judgment  was  recovered.  The  bond  is  alleged  as  a  joint 
bond,  and  the  sheriff,  as  one  of  the  joint  obligors,  was  a 
proper  party.''    State  v.  Cason,  11  S.  C.  392. 

**The  election  of  plaintiff  to  proceed  against  the  sheriff  did 
not  operate  as  a  bar  to  further  proceedings  on  his  bond." 
Charles  v.  Haskins,  11  Iowa,  329,  77  Am.  Dec.  148. 

See,  also,  Dennis  v.  Smith,  129  Mass.  143;  Leiois  v.  Mills, 
47  Neb.  910,  66  N.  W.  817 ;  Day  v.  Gallup,  2  Wall.  97 ;  Buck 
V.  Colbath,  3  Wall.  334;  Lammon  v.  Feusier,  111  TJ.  S.  17, 
4  Sup.  Ct.  286 ;  Pico  v.  Webster,  14  Cal.  202,  73  Am.  Dec. 
647 ;  People  v.  Schuyler,  4  N.  Y.  173. 

SLOAN,  J. — The  main  question  presented  by  the  record  in 
this  case  is.  Does  an  unsatisfied  judgment  rendered  against  a 
sheriff  individually  for  the  conversion  of  personal  property 
seized  by  him  under  a  writ  of  attachment,  and  which  is  the 
property  of  a  stranger  to  the  writ,  constitute  a  bar  to  a  sub- 
sequent suit  upon  the  same  cause  of  action,  brought  against 
the  sheriff  and  his  sureties  upon  his  official  bond  ?  This  ques- 
tion arises  under  the  following  facts :   On  the  11th  of  Febru- 
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ary,  1891,  appellee,  Daniel  Noonan,  obtained  judgment  in  the 
<50nrt  below  against  appellant  William  T.  Gray  in  the  sum  of 
$1,217.77,  upon  a  complaint  which  charged  that  Gray  had 
wrongfully  taken  personal  property  belonging  to  Noonan  and 
had  converted  the  same  to  his  own  use.  In  his  answer  in  this 
suit  Gray  sought  to  justify  the  taking  of  the  property  by  him 
as  sheriff  under  and  by  virtue  of  a  writ  of  execution  against 
the  property  of  J.  A.  Noonan,  the  wife  of  appellee.  A  writ 
of  execution  was  issued  upon  this  judgment  against  the  prop- 
erty of  Gray,  which  was  returned  nulla  bona.  Thereupon 
Noonan  brought  this  suit  against  Gray  and  the  other  appel- 
lants, sureties  upon  his  oflBcial  bond  given  by  him  as  sheriff, 
to  recover  damages  for  the  taking  and  conversion  of  the  same 
property  described  in  the  complaint  in  the  original  suit  against 
Gray.  A  verdict  was  had  for  Noonan,  and  judgment  entered 
accordingly. 

The  taking  by  a  sheriff  upon  a  writ  of  attachment  against 
one  person  of  the  goods  of  another  person  is  now  held  in  the 
majority  of  state  courts  to  be  a  breach  of  the  condition  of  the 
sheriff's  bond,  for  which  his  sureties  are  liable.  This  doctrine 
is  approved  by  the  supreme  court  of  the  United  States  in  the 
case  of  Lammon  v.  Feusier,  111  U.  S.  17,  4  Sup.  Ct.  286, 
wherein  Justice  Gray,  in  the  opinion,  collates  the  cases  upon 
this  subject,  and  from  the  weight  of  authority,  as  well  as  upon 
principle,  finds  this  rule  of  law  fully  sustained.  The  cause 
of  action  in  such  a  suit  is  the  breach  of  the  bond,  and  not  pri- 
marily the  trespass  committed  by  the  sheriff.  The  written 
obligation  to  be  answerable  for  any  violation  of  the  official 
duty  of  the  sheriff  alone  constitutes  the  liability  of  the  sure- 
ties. On  the  other  hand,  the  primary  liability  of  the  sheriff 
is  not  dependent  upon  his  official  bond,  but  rests  upon  his 
common-law  liability  for  the  trespass.  Although  the  same 
acts  constituting  the  trespass  on  the  part  of  the  sheriff  make 
the  breach  of  obligation  expressed  in  the  bond,  they  give  rise 
to  several  and  distinct  rights  of  action.  The  right  of  action 
against  the  sheriff  for  trespass  and  the  right  of  action 
against  the  sureties  upon  his  official  bond  for  breach  of  his 
official  duty  are  cumulative  remedies  merely,  and  are  not  al- 
ternative remedies  requiring  an  election.  The  judgment 
against  the  sheriff  individually  does  not  extinguish  the  obli- 
gation of  the  sureties.     There  is  no  merger  of  the  latter  in 
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the  judgment.  The  case  ia  analogous  to  that  where  one  holds 
cumulative  securities.  The  holder  of  such  is  entitled  to  so 
many  judgments  as  he  has  distinct  securities,  although  he  may 
not  claim  more  than  one  satisfaction.  Thus  it  has  been  held 
that  in  the  case  of  a  note  secured  by  mortgage  upon  real 
estate  a  judgment  upon  the  note  did  not  extinguish  the  mort- 
gage, and  until  the  debt  was  satisfied  the  remedy  of  fore- 
closure of  the  mortgage  still  remained.  Butler  v.  Miller,  1 
Denio,  407.  Accordingly,  the  supreme  court  of  South  Caro- 
lina, in  the  case  of  Carmack  v.  Commonwealth,  5  Binn.  184, 
held  that  *'a  judgment  in  trover  against  the  sheriff  is  neither 
an  extinguishment  of  his  oflScial  security  nor  a  bar  to  a  suit 
against  his  sureties.  It  is  but  one  of  several  remedies  which 
the  injured  party  may  use  successively  until  he  obtains  satis- 
faction." In  the  case  of  Inhabitants  of  Greenfield  v.  WHson^ 
13  Gray,  384,  Carmack  v.  Commonwealth,  supra,  is  cited  with 
approval,  and  the  reason  of  the  law  is  further  extended  in  the 
following  language:  ** Officers  are  by  the  common  law  answer- 
able for  legal  injuries  done  by  their  official  acts  or  acts  under 
color  of  office.  But  they  may  not  have  pecuniary  ability  to 
pay  the  damages  that  may  be  recovered  against  them,  or  they 
may  dishonestly  avoid  payment.  Hence  the  statute  requisi- 
tion that  they  shall  give  bonds  with  sureties  for  the  faithful 
performance  of  their  official  duties;  thus  giving  to  a  party 
injured  by  the  officer's  acts  a  cumulative  remedy, — ^that  is,  a 
remedy  in  addition  to  an  action  against  the  officer  founded 
directly  on  his  misdoings.  Undoubtedly,  such  party  can  have 
only  one  satisfaction;  but  a  judgment  in  an  action  brousrht 
against  the  officer  for  his  misdoings  is  not  per  se  a  satisfac- 
tion for  the  party's  injury.  It  may  be  wholly  worthless,  and 
while  it  is  unsatisfied  it  can  be  no  bar  to  an  action  on  the 
officer's  official  bond."  To  the  same  effect  are  People  v. 
Schuyler,  4  N.  Y.  173 ;  Charles  v.  Haskins,  11  Iowa,  329,  77 
Am.  Dec.  148 ;  Lewis  v.  Mills,  47  Neb.  910,  66  N.  W.  817 ;  Pico 
V.  Webster,  14  Cal.  203,  73  Am.  Dec.  647.  We  find  no  error 
in  the  record,  and  the  judgment  is  therefore  affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 

Street,  C.  J.,  having  been  of  counsel  in  the  district  court, 
took  no  part  in  the  consideration  of  the  case  in  the  supreme 
court. 
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[CivU  No.  625.    PUed  April  16,  1898.] 
[53  Pac.  6.] 

MANLEY  S.  SNYDER  et  al.,  Defendants  and  Appellants,  v. 
PIMA  COUNTY,  PlaintiflE  and  Appellee. 

1.  OrFiCE  AND  OmcacRS — Bonds — Suretibs — Severally  Liable  —  Bev. 

Stats.  Ariz.  1887,  Par.  3081,  Construed — Necessity  for  Signa- 
ture OP  Principal. — Sureties  signing  an  official  bond,  given  under 
the  provisions  of  paragraph  3081,  supra,  become  severally  liable^ 
and  where  the  principal  is  obligated  hj  law  to  pay  over  money 
eoUected  by  him  as  tax-collector,  the  sureties  who  have  guaranteed 
the  fulfillment  of  the  obligation  cannot  avoid  their  responsibility 
because  their  principal  did  not  sign  the  bond  with  them. 

2.  Same  —  Same  —  Defective  —  Principal   and   Sureties   Equitably 

Bound  under  Bev.  Stats.  Ariz.  1887,  Par.  3086. — A  bond  guaranty- 
ing the  fulfillment  of  official  obligations  which  does  not  conform 
to  the  statute  may  be  recovered  upon  under  the  provisions  of  para- 
graph 3086,  supra,  that  when  an  official  bond  is  defective  it  is  not 
void,  but  the  officers  and  sureties  are  equitably  bound. 

3.  Appeal  and  Error — Second  Appeal — Judgment  on  First  Appeal 

not  Subject  to  Bsview. — A  judgment  of  an  appellate  court  in  a 
case  becomes  the  law  of  the  particular  case,  and  is  not  subject  to 
review  thereafter  on  second  appeal. 

Opinion  on  first  appeal,  5  Ariz.  45. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  J.  D. 
Bethune,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Wright,  and  Barnes  &  Martin,  for  Appellants. 

The  statute  provides:  **A11  official  bonds  shall  be  joint  and 
several."  Par.  3070.  **Such  bond  must  be  signed  by  the 
principal  and  at  least  two  sureties."    Par.  3079. 

These  are  statutory  commands,  and  are  plain  and  unam- 
biguous. The  first  command  is,  that  the  bond  **  shall  be 
in  form  joint  and  several."  This  bond  is  in  form  joint 
only.  The  second  command  is,  that  the  bond  **must  be 
signed  by  the  principal."  This  bond  is  not  signed  by  the 
principal. 

It  therefore  follows  that  this  is  not  a  statutory  bond.    No 
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construction  except  a  manufactured  one  can  make  it  so.  It 
not  being  a  statutory  bond  it  must  stand  or  fall  as  a  voluntary 
or  common-law  obligation.  The  failure  to  make  this  dis- 
tinction is  the  error  this  court  made  in  its  former  opinion  and 
decision. 

The  rule  of  law  in  this  class  of  cases  is  this:  ^'A  surety  has 
the  right  to  stand  on  the  precise  terms  of  his  contract.''  Peo- 
ple V.  Buster,  11  Cal.  220. 

Cases  covering  joint  and  several  bonds  have  no  application 
to  joint  bonds,  as  is  expressly  held  in  the  case  of  City  v.  Dun^ 
lap,  14  Cal.  424,  73  Am.  Dec.  658,  and  as  the  bond  at  bar  is  a 
joint  bond,  not  signed  by  the  principal,  it  is  therefore  no  bond, 
and  no  liability  can  be  created  thereby. 

**The  liability  of  the  sureties  is  conditional  to  that  of  the 
principal.  They  are  bound  if  he  is  bound,  and  not  otherwise. 
The  very  nature  of  the  contract  implies  this.  The  fact  that 
their  signatures  were  placed  to  the  instrument  can  make  no 
difference  in  its  effect.  It  purports  on  its  face  to  be  the  bond 
of  three.  Some  one  must  have  written  his  signature  first,  but 
it  is  to  be  presumed  upon  the  understanding  that  the  others 
named  as  obligors  would  add  theirs.  Not  having  done  so,  it 
was  incomplete  and  without  binding  obligation  upon  either." 
City  V.  Dunlap,  14  Cal.  424,  73  Am.  Dec.  658 ;  People  v.  Hart- 
ley, 21  Cal.  585,  82  Am.  Dec.  758. 

AVilliam  M.  Lovell,  District  Attorney,  for  Appellee. 

Are  the  sureties  released  from  liability  upon  the  bond  sued 
on  because  it  was  not  signed  by  Snyder,  the  principal  ? 

It  will  be  observed  that  each  of  the  sureties  bound  himself 
in  the  sum  of  five  thousand  dollars  for  the  faithful  perform- 
ance of  the  duties  of  his  office  by  Snyder.  Are  not  the  sureties 
liable  for  the  amounts  for  which  they  severally  bound  them- 
selves? It  is  true  that  paragraph  3078  provides  that  **aJl 
official  bonds  shall  be  in  form  joint  and  several,  except  as  here- 
inafter provided,  and  payable  to  the  territory  of  Arizona." 
But  the  bond  sued  on  could  not  be  joint  and  several,  for  the 
reason  that  Snyder,  the  principal,  purported  to  be  bound  for 
the  sum  of  twenty-five  thousand  dollars.  The  ten  sureties,  de- 
fendants, each  bound  themselves  in  the  sum  of  five  thousand 
dollars  respectively,  and  no  more ;  hence  they  are  not  jointly 
and  severally,  and  could  not  be  jointly  and  severally,  bound 
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with  the  principal  for  the  sum  of  twenty-five  thousand  dol- 
lars. The  bond  then  falls  within  the  exception  of  the  above- 
quoted  section  3078  of  the  Revised  Statutes,  and  becomes  a 
several  bond  under  paragraph  3081,  which  provides  that  when 
the  penal  sum  of  any  bond  required  to  be  given  amounts  to 
more  than  one  thousand  dollars,  the  sureties  may  become  sev- 
erally liable  for  portions  not  less  than  five  hundred  dollars 
thereof,  etc. 

If  the  sureties  intended  to  bind  themselves  respectively  in 
the  sum  of  five  thousand  dollars,  as  appears  from  the  face  of 
the  bond,  then  they  are  severally  liable.  As  to  whether  they 
intended  to  bind  themselves  severally  or  not,  must  be  gathered 
from  the  bond  itself.  '^In  all  written  contracts  the  language 
used  is  the  primary  guide  to  the  meaning,  but  it  is  not  always 
conclusive,  the  language  is  sometimes  ambiguous  and  often 
not  conclusive  of  an  intent  to  contract  either  way.  In  such 
cases  the  sense  must  be  derived  from  the  interests  and  rela- 
tions of  the  parties  as  appearing  in  the  contract."  Clark  on 
Contracts,  604. 

In  the  case  of  People  v.  Hartley,  21  Cal.  585,  82  Am.  Dec. 
758,  the  supreme  court  of  that  state  held  that  the  sureties 
upon  a  bond  similar  to  the  one  here  under  consideration  were 
not  liable.  But  it  must  be  remembered  that  the  California 
trt;atute  did  not  contain  the  exception  contained  in  paragraph 
3078  of  our  statutes.  Neither  did  it  appear  in  that  case  that 
the  principal  had  signed  the  oath  of  office  on  the  back  of  the 
bond  and  filed  therewith. 

The  supreme  court  of  Wisconsin,  in  the  case  of  Douglas 
County  V.  Brandon,  79  Wis.  641,  48  N.  W.  969,  held  that  the 
sureties  were  liable  on  such  a  bond. 

In  the  case  of  Cockrill  v.  Davie,  14  Mont.  131,  35  Pac.  958, 
the  supreme  court  of  Montana  held  that  where  the  liability  of 
the  principal  in  a  bond  is  fixed  by  contract  or  operation  of 
law,  his  failure  to  sign  the  bond  does  not  affect  the  liability 
of  the  sureties  thereon. 

*  *  The  fact  that  such  treasurer  did  not  sign  the  bond  did  not 
exonerate  the  sureties  on  such  bond  from  liability  thereon,  he 
having  subscribed  his  oath  of  office  on  the  back  of  such  bond.'' 
Hall  V.  State,  69  Miss.  529,  13  South.  38. 

**  Where  an  officer  writes  his  name  in  the  body  of  an  instru- 
ment which  is  delivered  and  accepted  as  his  official  bond,  the 
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same  is  valid  as  such,  notwithstanding  the  omission  of  final 
signature."    McLeod  v.  State,  69  Miss.  221, 13  South.  268. 

The  decision  of  this  court  in  this  case  upon  the  former  ap- 
peal (5  Ariz.  45,  44  Pac.  297)  is  the  law  of  this  case,  and 
cannot  properly  be  reviewed  upon  this  appeal.  That  decision 
is  res  adjvdicata  as  to  the  law  of  the  case,  and  is  not  now  open 
to  review  in  this  case  by  this  court. 

A  judgment  by  the  trial  court,  according  to  the  intimation 
and  direction  of  the  court  of  appeals  on  a  former  appeal,  will 
not  be  disturbed.  Isert  v.  Davis,  18  Ky.  Law  Rep.  510,  37 
S.  W.  151 ;  Bank  v.  Lewis,  13  Utah,  507,  45  Pac.  890 ;  Krants 
V.  Rio  Grande  Western  B,  E.  Co,,  13  Utah,  1,  43  Pac.  623. 

On  a  second  appeal  the  case  is  governed  by  a  decision  on  a 
former .  appeal  as  to  a  particular  question,  regardless  of 
whether  the  question  arose  both  times  in  the  same  manner. 
Board  of  Comm'rs  v.  Bonebreak,  146  Ind.  311,  45  N.  E.  470. 

A  ruling  on  appeal  becomes  the  law  of  the  case  on  retrial, 
and  is  not  reviewable  on  a  second  appeal.  Pierce  v.  Under^ 
wood,  112  Mich.  186,  70  N.  W.  419. 

On  a  second  appeal  the  judgment  of  the  supreme  court  on 
a  former  appeal  constitutes  the  law  of  the  case.  Bradley  v. 
Morris,  67  Minn.  48,  69  N.  W.  624. 

On  a  second  appeal  the  question  of  law  decided  on  a  former 
appeal  are  no  longer  open,  but  are  res  ad  judicata.  Carpenter 
V.  McDavitt,  66  Mo.  App.  1.  See,  also,  State  v.  Morse,  66 
Mo.  App.  303 ;  Fink  v.  Insurance  Co.,  66  Mo.  App.  513 ;  Meyer 
v.  Shamp,  51  Neb.  424,  71  N.  W.  57. 

On  a  second  appeal  it  is  immaterial  that  the  decision  on  the 
former  appeal  was  not  correct,  the  remedy  having  been  by  a 
petition  to  rehear.  First  Nat.  Bank  v.  AshevUle  F.  and  L.  Co,, 
120  N.  C.  475,  26  S.  E.  972 ;  Silva  v.  Packard,  14  Utah,  245, 
47  Pac.  144 ;  Pattern  Paper  Co.  v.  Canal  Co.,  93  Wis.  283,  66 
N.  W.  601,  67  N.  W.  423 ;  Litton  Coal  etc.  Co.  v.  Persons,  15 
Ind.  App.  69,  43  N.  E.  651;  Bank  v.  Staie,  69  Tenn.  591; 
Arnold  v.  Woodward,  22  Colo.  348,  44  Pac.  507 ;  Whiting  v. 
Bohlen,  56  111.  App.  287. 

STREET,  C.  J. — This  was  an  action  brought  in  the  district 
court  of  Pima  County  by  Pima  County,  plaintifE,  on  the  oflS- 
cial  bond  of  Manley  S.  Snyder,  which  had  been  executed  to 
the  territory  of  Arizona  on  the  twenty-ninth  day  of  December, 
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1SS8,  to  secure  the  performance  of  the  official  duties  of  Manley 
S.  Snyder,  as  tax-collector  of  Pima  County,  for  the  term  of 
two  years,  beginning  on  the  first  day  of  January,  1889,  and 
ending  on  the  last  day  of  December,  1890,  alleging  that  the 
said  Snyder  had,  as  tax-collector,  failed  to  pay  the  amount  of 
$4,070  to  the  treasurer  of  Pima  County,  which  he  had  col- 
lected as  tax-collector  and  had  converted  to  his  own  use.    The 
bond  was  set  out  in  the  body  of  the  complaint,  in  hcRC  verba, 
and  revealed  the  fact  that  it  had  not  been  signed  by  Manley 
S.  Snyder  as  principal,  which  defect  in  the  bond  was  also  sug- 
gested by  the  pleader  in  the  body  of  the  complaint.    To  this 
complaint  a  demurrer  was  filed,  which  was  sustained  by  the 
district  court,  which  rendered  judgment  in  favor  of  the  de- 
fendants, dismissing  plaintiff's  complaint.    From  that  judg- 
ment the  plaintiflE,  Pima  County,  appealed  to  the  supreme 
court  of  the  territory  of  Arizona.    The  appeal  was  heard  and 
decided  by  this  court  on  the  ninth  day  of  March,  1896,  wherein 
this  court  reversed  the  judgment  of  the  district  court  and 
remanded  the  cause  to  the  same  court,  with  directions  to  over- 
rule the  demurrer.     The  cause  was  thereafter  tried  in  said 
court  upon  the  merits,  and  on  the  sixth  day  of  January,  1897, 
judgment  was  rendered  in  favor  of  plaintiff,  Pima  County, 
and  against  all  of  the  sureties  on  said  bond,  and  all  of  the 
defendants  herein,  except  Manley  S.  Snyder,  principal,  for 
the  sum  of  $4,126.50.  Manley  S.  Snyder,  being  out  of  the  terri- 
tory, was  not  served  with  summons,  nor  did  he  appear  in  the 
action.    From  that  judgment  the  sureties  have  appealed  to 
this  court,  and  again  raise  the  identical  question  heretofore 
decided  on  the  former  appeal, — to  wit,  **that  Manley  S.  Sny- 
der, as  principal,  not  having  signed  the  bond,  whether  the 
sureties  were  obligated  thereon."    That  question  was  solved 
by  this  court  on  the  former  appeal,  and  the  opinion  therein 
may  be  found  in  5  Ariz.  45,  44  Pac.  297,  298.     This  court 
then  resolved  that  the  bond,  not  having  been  given  as  directed 
by  paragraph  3078  of  the  Revised  Statutes,  which  directs  that 
all  official  bonds  be  in  form  joint  and  several,  except  as  other- 
wise provided,  but  having  been  given  under  paragraph  3081, 
which  provides  that  sureties  signing  such  a  bond  as  this  be- 
come severally  liable,  was  a  several  bond,  and  not  a  joint  bond, 
and  it  being  a  several  bond,  the  signature  of  the  principal 
was  not  essential ;  that  the  principal,  Manley  S.  Snyder,  being 


46  Snydee  v.  Pima  County.  [6  Ariz. 

obligated  by  operation  of  law  to  pay  over  the  money  col- 
lected by  him  as  tax-collector,  the  sureties,  who  guarantied  the 
fulfillment  of  that  obligation,  cannot  avoid  their  obligation 
because  their  principal  did  not  sign  the  bond  with  them.  The 
rule  contended  for  by  appellants  might  apply  where  the  prin- 
cipal is  not  obligated  in  any  other  way  that  by  the  bond,  but 
only  by  virtue  of  having  executed  the  bond.  If  Manley  S. 
Snyder,  the  principal,  was  not  obligated  to  Pima  County  in 
any  other  way  than  by  the  execution  of  the  bond,  the  conten- 
tion of  appellants  might  not  be  without  reason;  but  he  does 
stand  obligated  by  virtue  of  his  office,  by  virtue  of  his  oath, 
and  by  virtue  of  the  obligation  which  he  entered  into,  and 
Pima  County  could  recover  against  him  as  well  without  a 
bond  as  with  it.  If  his  sureties  signed  a  bond  guarantying  the 
fulfillment  of  his  obligations  which  did  not  conform  to  the 
statute  and  become  a  statutory  bond,  it  was  at  least  such  a 
bond  as  could  be  recovered  upon  under  statutory  regulation. 
Such  species  of  bond  is  provided  for  by  paragraph  3086^ 
which  reads:  ** Whenever  an  official  bond  does  not  contain 
the  substantial  matter  or  conditions  required  by  law,  or 
there  are  any  defects  in  the  approving  or  filing  thereof,  it 
is  not  void  so  as  to  discharge  such  officer  and  his  sureties; 
but  they  are  equitably  bound  to  the  territory  or  party  in- 
terested." We  are  satisfi(?d  with  the  former  judgment  of 
this  court  upon  that  question,  and  see  no  reason  for  dis- 
turbing it.  Even  though  we  should  now  be  convinced  that 
this  court  has  made  a  mistake  in  its  former  judgment  direct- 
ing the  district  court  to  overrule  the  demurrer  and  proceed  to 
trial,  yet  that  judgment  is  the  law  in  this  case.  Its  construc- 
tion is  more  than  stare  decisis.  It  becomes  res  adjudicata. 
While  this  court  may  reserve  to  itself  the  right  to  reverse  that 
decision  as  it  may  be  applied  to  another  case,  yet  it  is  well 
settled  that  a  judgment  of  an  appellate  court  in  a  case  becomes 
the  law  of  that  particular  case,  and  is  not  subject  to  review 
thereafter  on  second  appeal.  Bradley  v.  Norris,  67  Minn.  48, 
69  N.  W.  624 ;  Pierce  v.  Underwood,  112  Mich.  186,  70  N.  W. 
419 ;  Commissioners  v.  Bonehreak,  146  Ind.  311,  45  N.  E.  470 ; 
Krantz  v.  Railway  Co,,  13  Utah,  1,  32  L.  B.-  A.  828,  43  Pac. 
624 ;  Bank  v.  Lewis,  13  Utah,  507,  45  Pac.  890 ;  Isert  v.  Davis, 
18  Ky.  Law  Rep.  510,  37  S.  W.  151.  The  supreme  court  of  the 
United  States,  in  Stewart  v.  Salomon,  97  U.  S.  361,  settles  the 
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law  for  us  in  the  following  language :  **  An  appeal  will  not  be 
entertained  by  this  court  from  a  decree  entered  in  the  circuit 
or  other  inferior  court  in  exact  accordance  with  our  mandate 
upon  a  previous  appeal.  Such  a  decree,  when  entered,  is  in 
effect  our  decree,  and  the  appeal  would  be  from  ourselves  to 
ourselves.''  In  this  case  the  district  court  overruled  the  de- 
murrer, in  accordance  with  the  decree  and  judgment  of  this 
court,  and  heard  the  case  upon  its  merits.  To  now  reverse  the 
judgment  of  that  court  by  changing  a  rule  laid  down  by  this 
court  for  its  guidance,  would  be. to  condemn  the  action  of  the 
judge  for  doing  that  which  this  court  had  directed  to  be  done. 
The  judgment  of  the  district  court  is  afiSrmed. 

Sloan,  J.,  Doan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  592.    Filed  April  16,  1898.] 
[52  Pac.  773.] 

J.  F.  DAGGS  et  al.,  Plaintiffs  and  Appellants,  v.  NEILL  B. 
FIELD  et  al..  Defendants  and  Appellees. 

1,  Apfkal  and  Error — Assignments  or  Error — Suffioiency — Laws 
1897,  Act  No.  71,  Construed — Daggs  v.  Hoskins,  5  Ariz.  236, 
Followed. — Under  the  statute,  supra,  providing  that  the  brief  of 
appellant  shall  contain  a  distinct  enumeration  in  the  form  of  propo- 
sitions of  the  several  errors  relied  on,  and  all  errors  not  so  assigned 
shall  be  deemed  to  have  been  waived,  a  brief  which  is  a  printed 
argument  in  support  of  what  are  therein  termed  "contentions"  does 
not  satisfy  the  provisions  of  the  law  or  the  requirements  of  the 
rules  of  court,  and  no  error  appearing  on  the  face  of  the  record 
the  judgment  will  be  affirmed.    Daggs  v.  Hoslcins,  supra,  foUowed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
Owen  T.  Rouse,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Qlowner,  and  A.  J.  Daggs,  for  Appellants. 

Hemdon  &  Norris,  for  Appellees. 
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DAVIS,  J. — There  are  no  sofiSeient  assignments  of  error 
made  by  the  appellants  in  their  brief.  The  act  of  the  legisla- 
ture approved  March  18,  1897,  relating  to  appeals  and  writs 
of  error,  under  the  provisions  of  which  this  appeal  is  taken, 
provides,  among  other  things,  that  ''the  brief  of  the  plaintiff 
in  error,  or  appellant,  shall  .  .  .  contain  a  distinct  enumera- 
tion in  the  form  of  propositions  of  the  several  errors  relied  on, 
and  all  errors  not  assigned  in  the  printed  brief  shall  be 
deemed  to  have  been  waived."  The  rules  of  the  court  like- 
wise provide  that  all  assignments  of  error  must  distinctly 
specify  each  ground  of  error  relied  upon.  The  brief  filed  by 
the  appellants  in  the  case  at  bar  is  a  printed  argument  in 
support  of  what  are  therein  termed  ''contentions,"  and  these, 
as  previously  held  in  the  case  of  Daggs  v.  Hoskins,  5  Ariz.  236, 
52  Pac.  350  (decided  at  the  present  term),  under  like  con- 
ditions, do  not  satisfy  the  provision  of  the  law  nor  the  require- 
ments of  the  rules  of  the  court.  No  error  appearing  upon  the 
face  of  the  record,  the  judgment  of  the  court  below  is  affirmed. 

Street,  C.  J.,  Sloan,  J.,  and  Doan,  J.,  concur. 


[CivU  No.  670.    Filed  April  16,  1898.] 
[53  Pac.  4.] 

W.  E.  CTJEBY  et  al.,  Defendants  and  Appellants,  v.  COUNTY 

OF  GILA,  PlaintiflE  and  Appellee. 

1.  Taxes  and  Taxation — Bond  to  Secure  Payment  op  Taxes  on  Per- 

sonalty— Rev.  Stats.  Ariz.  1887,  Pars.  680,  2650,  Cited. — A  bond 
to  secure  the  payment  of  taxes  on  personal  property,  given  under 
paragraph  2650,  supra,  though  executed  to  the  territory,  may  be 
sued  on  by  the  county  interested  in  the  taxes  covered  thereby, 
paragraph  680,  supra,  providing  that  "every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest." 

2.  Same — Same — Rev.  Stats.  Ariz.  1887,  Par.  2650,  Construed — Liable 

FOR  Taxes  for  Current  Year. — The  provision  of  paragraph  2650, 
supra,  that  for  the  purposes  of  seizure  and  sale  of  personal  property 
for  taxes  the  amount  to  be  collected  is  regulated  by  the  rate  of  the 
preceding  year,  is  not  intended  as  a  release  of  the  person  owning 
property,  and  who  has  suffered  a  seizure,  from  payment  of  taxes 
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established  and  levied  for  the  current  year,  and  it  is  the  duty 
of  the  principal  on  the  bond  to  pay  the  amount  of  taxes  assessed 
against  the  particular  property  released  as  the  same  appears  against 
him  on  the  duplicate  asaessmeut-roll  of  the  current  year. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qila. 
Owen  T.  Bouse,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Peter  T.  Robertson,  for  Appellants. 

The  contention  of  appellants  is,  that  this  suit  should  have 
been  brought  in  the  name  of  the  territory  o^  Arizona,  because 
the  bond  in  this  case  runs  to  the  territory  and  the  territory  is 
a  real  party  in  interest. 

At  common  law  a  suit  had  to  be  brought  in  the  name  of 
the  party  named  in  the  contract.  No  other  could  maintain 
the  action.    Hawes  on  Parties  to  Actions,  par.  36. 

And  were  this  the  rule  to-day  no  question  could  arise  as 
to  the  correctness  of  our  position.  The  code  has  modified  this 
rule  and  adopted  that  prevailing  in  equity;  so  now  all  suits 
must  be  prosecuted  *  *  in  the  name  of  the  real  party  in  interest. ' ' 
Rev,  Stats.,  par.  680.  We  must  therefore  determine  who  is 
the  '*real  party  in  interest,"  and,  having  so  determined,  must 
bring  the  suit  in  the  name  of  said  party,  unless  the  statute 
specially  provides  otherwise. 

Any  person  interested  in  the  subject-matter  of  the  suit 
who  has  a  personal  interest  in  the  judgment  is  a  **real  party 
in  interest,*'  and  unless  joined  in  the  action  he  cannot  be 
bound  by  the  judgment,  and  for  this  very  reason  the  law  says 
that  he  shall  be  made  a  party.  Hawes  on  Parties  to  Actions, 
par.  18. 

Actions  in  which  the  public  are  interested  must  be  brought 
in  the  name  of  the  people  or  state.  Frazer  v.  Freelove,  53 
Cal.  647;  Maxwell  on  Code  Pleading,  43;  State  v.  Poulterer, 
16  Cal.  516. 

Certainly  the  people  of  the  entire  territory  of  Arizona  are 
interested  in  the  collection  of  the  territory's  tax.  As  regards 
the  collection  of  taxes  or  money  due  the  territory,  they  occu- 
py the  same  position  as  the  people  of  a  county  in  relation  to 
the  collection  of  taxes  and  money  belonging  exclusively  to  the 
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county,  or  one  of  two  joint  owners  of  a  promissory  note 
to  the  collection  thereof. 

The  case  of  County  of  Sacramiento  v.  Central  Pacific  R,  R. 
Co.,  61  Cal.  250,  was  one  wherein  the  county  of  Sacramento 
had  accepted  from  the  defendant  a  compromise  judgment. 
The  attorney-general,  acting  on  behalf  of  the  state,  moved  to 
set  aside  the  judgment,  which  the  court  refused  to  do,  and 
from  the  order  of  the  superior  court  refusing  to  grant  the 
motion  the  attorney-general  appealed.  The  ruling  of  the 
superior  court  was  reversed,  and  the  opinion  of  the  supreme 
court  was  based  upon  the  idea  that  the  state  was  the  real 
party  in  interest.  They  say,  **So  far  as  the  state  tax  is  con- 
cerned, the  county  is  but  a  nominal  party.  ...  As  to  such 
tax,  the  state  is  the  real  party  in  interest."  In  other  words, 
in  California  the  state  sues  for  its  taxes  in  the  name  of  the 
counties. 

They  further  say  that  the  supervisors  have  no  control  what- 
ever of  litigation  relating  to  taxes  due  the  state,  and  that 
the  attorney-general,  by  virtue  of  his  supervisory  powers  over 
the  several  district  attorneys,  may  assume  "paramount  con- 
trol of  the  business  he  and  the  district  attorney  are  jointly 
conducting." 

Now  then,  prior  to  the  California  act  authorizing  tax-suits 
to  be  prosecuted  in  the  name  of  the  counties  all  tax-suits  for 
the  state  and  county  were  prosecuted  in  the  name  of  the 
state,  under  the  general  rule  of  pleading  requiring  suits  to 
be  prosecuted  "in  the  name  of  the  real  party  in  interest." 

Having  the  same  rule  here,  unmodified  by  any  special  en- 
actment like  the  California  act  of  1880,  a  suit  cannot  be 
maintained  unless  "prosecuted  in  the  name  of  the  real  party 
in  interest,"  and  the  real  party  in  interest  is  the  territory  of 
Arizona. 

J.  S.  Sniffen,  District  Attorney,  and  P.  M.  Thurmond,  for 
Appellee. 

The  territorial  treasurer  is  not  a  collector  of  taxes;  his 
duties  and  powers  are  well  defined.  Rev.  Stats.,  par.  2980. 
The  territory  has  no  power  to  collect  taxes ;  it  could  not  main- 
tain a  suit  for  the  collection  of  taxes,  and  is  therefore  not  a 
necessary  party.  It  may  be  true  that  a  part  of  the  money 
collected  belongs  to  the  territory ;  it  is  collected  by  the  county 
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and  held  in  trust  for  the  territory.  If  the  territory  has  no 
power  to  collect  taxes,  it  could  not  maintain  a  suit,  and  if 
made  a  party  plaintiff  with  the  county  would  be  mere  sur- 
plusage. If  the  county  is  the  only  agency  authorized  to  col- 
lect taxes,  it  must  have  the  power  to  enforce  the  collection 
thereof  by  law,  and  the  district  attorney  is  authorized  to 
bring  suit  in  such  cases  in  the  name  of  the  county.  People 
V.  De  Pelanconi,  63  Cal.  409 ;  People  v.  Ballerina,  99  Cal.  598, 
34  Pac.  330.  If  the  bond  sued  on  runs  to  the  territory  instead 
of  to  the  county,  it  can  make  no  material  difference  in  that 
case.  The  principal  and  sureties  bind  themselves  to  pay  to 
the  tax-collector  of  Gila  County  all  taxes  listed  and  assessed 
for  the  year  1895.  The  statute  does  not  prescribe  in  what 
form  the  bond  shall  be,  or  to  whom  made ;  only  that  the  taxes 
payable  to  the  county  shall  be  secured.  Kev.  Stats.,  par.  2650. 
If  the  bond  was  executed  to  the  assessor  or  to  J.  H.  Thomp- 
son as  an  individual,  and  showing,  as  it  does,  its  purpose,  the 
county  alone  could  sue  on  it.  Morgan  v.  Thrift,  2  Cal.  562 ; 
Baker  v.  Bartol,  7  Cal.  551 ;  McDonald  v.  Askew,  29  Cal.  200 ; 
King  v.  Edwards,  1  Mont.  238 ;  Wormouth  v.  Hatch,  33  Cal. 
127 ;  People  v.  Love,  25  Cal.  521. 

STREET,  C.  J.— 1.  Gila  County,  the  appellee  herein, 
brought  an  action  in  the  justice  court  against  the  appellants 
herein,  and  suffered  a  judgment  in  said  court,  from  which  it 
appealed  to  the  district  court  of  Gila  County,  and  there  ob-. 
tained  a  judgment  against  the  appellants.  The  action  was 
brought  to  recover  on  a  bond  in  which  M.  E.  Curry  as  prin- 
cipal, and  Al.  Despain  and  E.  S.  Conway  as  sureties,  bound 
themselves  unto  the  territory  of  Arizona  in  the  penal  sum  of 
$191.84.  The  bond  was  made  a  part  of  the  complaint.  The 
condition  of  the  bond  is  as  follows:  ''The  condition  of  the 
above  obligation  is  such  that  whereas,  J.  H.  Thompson,  the 
county  assessor  in  and  for  Gila  County,  territory  of  Arizona, 
on  the  15th  day  of  April,  1895,  did  list  and  assess  to  the  above- 
bound  principal,  M.  E.  Curry,  certain  personal  property 
within  said  county,  owned  and  controlled  by  the  above-bound 
principal,  at  its  full  cash  value,  to  wit,  the  sum  of  $2,398,  for 
taxes  for  the  year  1895 ;  and  it  appearing  to  said  assessor  that 
said  principal  did  not  own  real  property  within  said  county  of 
BufScient  value  in  said  assessor's  judgment  to  pay  the  taxes  on 
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both  real  property  and  personal  property  so  listed  and  as- 
sessed; and  whereas,  said  principal  neglecting  and  refusing, 
on  demand  having  been  made  by  said  assessor,  to  pay  the  taxes 
on  said  personal  property  so  assessed  for  the  year  1895,  said 
assessor  did  immediately,  to  wit,  on  the  15th  day  of  April, 
1895,  proceed  to  collect  said  taxes  by  seizure  of  sufficient  of 
the  personal  property  so  listed  and  assessed,  in  the  manner 
prescribed  by  paragraph  2650,  Rev.  Stats.  Ariz. ;  and  whereas, 
said  principal  desiring  to  have  said  personal  property  released 
from  such  seizure,  gave  this,  his  bond,  for  the  release  thereof, 
whereupon  the  said  personal  property  was  released  from  seiz- 
ure by  said  assessor  to  said  principal :  Now,  if  the  said  M.  E. 
Curry  shall  well  and  truly  pay  all  sums  due  for  taxes  or  to 
become  due  on  said  personal  property  so  listed  and  assessed 
for  the  year  1895,  to  the  tax-collector  of  Gila  County,  terri- 
tory of  Arizona,  when  the  same  shall  be  payable  as  prescribed 
by  law,  and  before  they  become  delinquent,  then  this  obliga- 
tion shall  be  void.  It  is  expressly  agreed  by  both  principal 
and  sureties  that  if  demand  be  made  by  the  tax-collector  upon, 
the  principal  at  any  time  after  said  taxes  become  payable,  that 
the  principal  will  immediately  pay  said  taxes,  or,  failing  to 
pay  the  same,  action  may  be  immediately  commenced  upon 
this  bond  for  the  collection  of  said  taxes.  It  is  further  agreed 
that  if  the  said  taxes  be  not  paid  before  they  become  delin- 
quent, that  action  may  be  immediately  commenced  upon  this 
bond  against  said  principal  and  sureties  without  any  demand 
whatever."  The  bond  was  given  in  compliance  with  the  pro- 
vision of  paragraph  2650  of  the  Revised  Statutes  of  Arizona, 
which  provides  that  the  county  assessor,  when  he  assesses  the 
property  of  any  person  who  does  not  own  real  estate  within 
the  county  of  sufficient  value  to  pay  the  taxes  on  both  his  real 
and  personal  property,  shall  proceed  immediately  to  collect 
the  taxes  on  the  personal  property  so  assessed;  and  if  such 
person  shall  neglect  or  refuse  to  pay  such  taxes,  the  assessor 
shall  seize  sufficient  personal  property  to  satisfy  the  taxes  and 
costs,  and  shall,  after  notice,  sell  the  same  at  public  auction 
in  sufficient  quantities  to  pay  the  taxes  and  expenses  incurred : 
provided  that,  if  the  owner  of  the  property  seized  shall  give 
bond  with  sufficient  security,  to  be  approved  by  the  assessor, 
and  in  an  amount  sufficient  to  recover  the  amount  of  taxes  due 
and  the  costs  incident  to  the  seizure,  the  said  property  shall 
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be  then  released.  Said  section  also  provides  that  the  assessor 
shall  be  governed  as  to  the  amount  of  taxes  to  be  by  him  col- 
lected in  this  manner  by  the  territorial  and  county  rate  of  the 
previous  year.  A  demurrer  was  filed  by  the  defendants  to 
the  complaint,  and  overruled  by  the  court,  in  which  was  raised 
the  question  that  Gila  County  was  not  the  proper  party  plain- 
tiff, and  that  the  suit  should  have  been  brought  in  the  name 
of  the  territory  of  Arizona,  the  territory  being  the  obligee 
named  in  the  bond.  A  further  question  raised  by  the  bill  of 
exceptions  is  upon  the  fact  that  Curry  made  a  tender  to  the 
tax-collector  some  months  after  the  bond  had  been  delivered  to 
the  assessor,  and  during  the  taxpaying  time  for  that  year,  of  a 
certain  amount  of  taxes  which  he  claimed  was  the  basis  of  his 
assessment;  and  the  tax-collector  refused  to  take  the  amount 
so  tendered  because  not  being  the  full  amount  of  taxes  due  aa 
shown  by  the  duplicate  assessment-roll  as  fixed  by  the  board 
of  equalization. 

2.  Upon  the  question  that  the  territory  should  have  been 
the  party  plaintiff  instead  of  Gila  County,  paragraph  680  of 
the  Revised  Statutes  of  Arizona  provides  that  **  every  action 
shall  be  prosecuted  in  the  name  of  the  real  party  in  interest," 
which  was  amended  by  act  No.  22  of  the  Session  Laws  of  1893 
by  adding  a  proviso,  but  not  in  any  way  affecting  this  ques- 
tion. The  only  pretense  upon  the  part  of  the  appellants  that 
the  territory  had  any  interest  in  the  cause  of  action  is  that 
$17.98  of  the  amount  sued  for  belonged  to  the  territory.  The 
court,  in  Territory  v.  Bashford,  2  Ariz.  246,  12  Pac.  671,  672, 
has  decided  that  the  county  is  a  proper  party  to  bring  an  action 
where  it  is  interested  in  the  funds  sued  for,  although  the  terri- 
tory may  have  some  interest  likewise  in  the  funds.  The  collec- 
tion of  taxes  is  a  county  function,  and  the  duty  of  such 
collection  is  relegated  to  the  counties.  After  the  taxes  are 
collected  it  is  then  the  duty  of  the  county  to  pay  over  a  certain 
per  cent  thereof  to  the  territorial  treasurer ;  but  nowhere  un- 
der our  revenue  system  is  it  made  the  duty  of  the  territory 
to  collect  the  taxes.  The  complaint,  and  bond,  which  is  a  part 
of  the  complaint,  clearly  show  that  the  bond  was  given  for 
the  benefit  and  use  of  the  county  in  the  exercise  of  its  function 
of  collecting  taxes  for  1895.  Although  the  bond  was  executed 
to  the  territory  of  Arizona,  it  was  delivered  to  the  tax- 
collector  for  the  use  and  benefit  of  the  county  of  Gila.  Had  the 
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complaint  contained  an  allegation  that  the  bond  was  given  for 
the  use  of  the  county  of  Gila,  it  could  not  have  been  pretended 
that  a  demurrer  would  lie,  or  that  the  county  had  not  a  right 
to  sue  on  the  bond ;  but  the  complaint,  taken  with  the  statute 
under  which  the  bond  was  given,  clearly  shows  the  purpose 
of  the  bond  and  the  interest  of  the  county.  People  v.  Haggin, 
57  Cal.  586;  Mendocino  County  v.  Lamar,  30  Cal.  628;  Sacra- 
mento County  V.  Bird,  31  Cal.  72 ;  Mendocino  County  v.  Mor- 
ris, 32  Cal.  145. 

An  answer  to  the  second  question  raised  by  the  appellants 
is  clearly  made  by  the  terms  of  the  bond  and  the  provisions  of 
the  statute  under  which  the  bond  was  drawn,  for  it  is  the 
provision  of  the  statute  that  such  bonds  shall  be  in  an  amount 
fiufiBcient  to  cover  the  amount  of  the  taxes.  This  bond  pro- 
vides that  the  said  Curry  shall  well  and  truly  pay  all  sums 
due  for  taxes  or  to  become  due  on  said  personal  property  so 
listed  and  assessed  for  the  year  1895  to  the  tax-collector  of 
Gila  County,  territory  of  Arizona,  when  the  same  shall  be 
payable  as  prescribed  by  law,  and  before  they  become  delin- 
quent. It  is  true  that  for  the  purpose  of  seizure  and  sale  the 
amount  to  be  collected  in  such  cases  ia  regulated  by  the  rate 
of  the  preceding  year,  for  the  reason  that  the  rate  for  the 
current  year  was  not  then  established  by  the  board  of  equali- 
zation. Such  provision,  however,  is  not  a  release,  nor  intended 
to  be  a  release,  of  the  person  owning  property,  and  who  has 
sufiEered  a  seizure,  from  payment  of  taxes  in  such  amount  as 
may  be  established  by  the  board  of  equalization,  and  levied 
for  the  current  year.  It  was  clearly  the  duty  of  Curry,  as 
principal  on  the  bond,  to  pay  the  tax-collector  the  amount  of 
the  taxes  assessed  against  the  particular  stock  released  under 
the  bond  as  the  same  appeared  against  him  on  the  duplicate 
assessment-roll.  To  have  fully  discharged  his  obligation  and 
that  of  his  sureties  on  the  bond,  he  should  have  paid  the  same. 
The  judgment  of  the  district  court  of  Gila  County  is  affirmed* 

Sloan,  J.,  Davis,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  579.    FUed  April  16,  1898.] 
[53  Pac.  197.] 

F.  B.  JORDAN  et  al.,  Plaintiffs  and  Appellants,  v.  JOHN 
DUKE  et  al.,  Defendants  and  Appellees. 

1.  Appeal  and  Error  —  Bevisw  —  Beversible  Error.  —  A  juclgment 

rendered  upon  the  verdict  of  a  jury  must  stand,  unless  there  be 
shown  some  error  of  the  court  in  directing  the  issues,  or  the  intro- 
duction or  rejection  of  evidence,  or  the  instructions  to  the  jury, 
where  there  is  no  question  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict. 

2.  Mines  and  Mining — Suit  to  Quiet  Title — Kev.  Stats.  Ariz.  1887, 

Par.  3132,  as  Amended,  Laws  1891,  Act  No.  46,  Cited — Issues — 
General  Denial — Cross-Complaint  Setting  up  Title  in  Defend- 
ants—  Appeal  and  Error  —  Instruction  and  Evidence  —  Error 
Affecting  Government,  When  Reviewed. — Where  in  an  action  to 
quiet  title  to  mining  ground,  brought  under  the  provisions  of  the 
statute,  supra,  the  defendants  go  to  trial  upon  a  general  denial 
only,  the  whole  issue  is  as  to  the  validity  of  the  plaintiffs'  claim 
and  the  right  of  plaintiffs  to  maintain  the  same  as  against  the 
government;  but  where  defendants  have  filed  a  cross-complaint,  set- 
ting up  a  claim  within  themselves,  the  issue  becomes  one  between 
the  plaintiffs'  claim  and  the  government,  between  defendants'  claim 
and  the  government,  and  between  plaintiffs'  and  defendants'  claims. 
In  such  contests,  where  a  verdict  is  rendered  for  either  claimant 
and  against  the  government,  evidence  and  instructions  pertinent  to 
the  issues  as  to  whether  the  successful  claimants'  location  was  valid 
as  against  the  government  become  immaterial  and  will  not  be 
reviewed  on  appeal. 

8.  Parties — Defendant — Transfer  of  Interest — Adding  Party — Bev. 
Stats.  Ariz.  1887,  Par.  725,  Cited. — It  is  not  reversible  error  for 
the  trial  court  to  allow  a  person  who  has  purchased  defendants' 
claim  pending  the  action  to  be  added  as  a  party  defendant,  plaintiffs 
not  being  injured  thereby.  The  statute,  supra,  providing  for  sub- 
Btitution  of  parties  where  there  is  a  transfer  of  interest,  cited. 

4.  Mines  and  Mining — Amended  Location  Notice — Evidence— Not 
Changing  Bights — Harmless  Error. — The  introduction  of  an 
amended  location  notice,  made  with  reference  to  the  original  loca- 
tion, for  the  purpose  of  curing  possible  errors  therein,  is  harmless 
although  useless,  there  being  no  contest  as  to  the  original  location 
being  invalid  in  any  other  way  than  that  the  ground  at  the  time 
such  location  was  made  was  not  subject  to  location. 

6.  Same — ^Location  Notices — Becording  Act — Laws  1895,  Act  No.  42, 
Approved  March  20,  1895;  Bev.  Stats.  Ariz.  1887,  Par.  2349,  Cited 
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— ^Registration  Act — Constbuctivb  Notice. — ^Prior  to  the  statute^ 
supra,  there  was  no  penalty  attached  to  a  failure  to  record  a  loca- 
tion notice.  The  law,  supra,  prior  to  that  time  was  in  effect  but 
a  registration  act,  and  location  notices  recorded  under  it  simply 
imparted  constructive  notice  as  any  other  registration  act. 

6.  Evidence  —  Maps  —  Illustrations    of    Testimony  —  Substantive 

Evidence. — A  map  prepared  by  an  engineer  who  was  upon  the 
ground  and  took  the  bearings  and  distances  of  certain  monumenta 
in 'relation  to  each  other  and  to  other  objects,  as  they  were  pointed 
out  to  him  by  the  locator,  from  his  field-notes,  unless  it  is  to  be 
used  in  evidence  as  a  substantive  and  independent  piece  of  evi- 
dence, need  not  be  proved  to  be  correct  before  admission  in  evidence; 
and  where  the  map  is  proven  to  be  a  correct  representation  of  th& 
lines  connecting  the  objects  pointed  out  to  the  engineer,  it  is  not 
necessary  that  it  should  be  able  to  stand  the  tests  as  to  whether 
the  monuments  represented  were  the  correct  monuments,  it  being 
used  in  connection  with  the  testimony  •f  witnesses  to  show  that 
which  they  were  endeavoring  by  words  to  ejcplain. 

7.  Mines  and  Mining  —  Assessment- Work  —  Besumption  of  Work — 

Prevents  Eorfeiture — Until  J^'ailuke  to  Complete  Work. — If 
assessment-work  be  not  completed  on  a  mining  claim  in  any  part  of 
the  year  in  which  the  statute  requires  it  to  be  done,  but  the  ownera 
thereof  are  upon  the  ground  for  the  purpose  of  doing  the  work 
before  the  year  expires,  and  then  prosecute  the  work  to  comple- 
tion, the  work  so  prosecuted  will  have  relation  to  the  year  iiL 
which  it  should  have  been  done,  and  such  resumption  will  prevent 
the  claim  from  being  forfeited  until  there  is  a  failure  to  prosecute 
the  work  after  the  same  has  been  resumed. 

8.  Same — Eelocation,  When  Valid. — Until  a  location  has  been  aban- 

doned or  has  been  forfeited  no  other  location  can  be  made  of  the 
ground. 

9.  Same — Assessment- Work — Resumption  op  Work — ^Apter  Expira- 

tion op  Year  and  before  Other  Eights  Attach. — If  the  first 
locator  of  mining  ground  resumes  work  at  any  time  even  after  the 
expiration  of  the  year,  but  before  other  rights  attach  in  favor  of 
relocation,  he  preserves  his  claim. 

10.  Samb — Same — Same — ^Relocation — Subsequent  Forpeiturk — ^Rela- 

TiONj^^Where  the  locators  of  mining  ground  were  upon  it  the  last 
day  of  December  and  asserted  they  were  there  for  the  purpose  of 
resuming  work,  and  continued  in  possession  for  five  or  six  days 
afterward,  making  an  expenditure  of  sixty  dollars,  when  they  went 
away  and  never  returned,  an  attempted  relocation  made  by  other 
parties  on  the  first  day  of  January  is  void,  the  former  claim  not 
being  subject  to  relocation  until  the  owners  quit  work,  several  daya 
thereafter,  there  being  no  such  thing  as  making  a  location  of  ground 
not  open  to  relocation  by  reason  of  being  already  relocated,  and 
then,  because  of  failure  on  the  part  of  the  owners  to  support  that 
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elaim   either  by  abandonment  or   forfeiture,  have   the  relocation 
relate  back  to  the  original  act. 

Dismissed  with  costs  on  anthority  of  counsel  for  plaintiffs  in  error. 
43  L.  Ed.  1185,  19  Sup.  Ct  877. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  J.  D. 
Bethune,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

F.  E.  Corbett,  Herndon  &  Norris,  and  John  J.  Hawkins,  for 
Appellants. 

It  may  be  admitted  that  under  the  petition  of  Schuerman, 
and  with  the  consent  of  defendants,  the  court  had  power, 
under  section  725,  had  the  application  so  to  do  been  made 
within  the  proper  time,  to  substitute  Schuerman  as  the  sole 
defendant  in  the  action.  The  statute  expressly  provides  that 
in  the  case  of  a  transfer  of  interest  pending  suit  the  cause 
may  be  continued  either  in  the  name  of  flie  original  party 
or  in  the  name  of  the  transferee ;  and  nowhere  does  it  appear 
in  the  statute  that  any  such  action  may  be  continued  in  the 
name  both  of  the  original  party  and  the  transferee.  Estee 
on  Pleading,  sec.  4494;  Virgin  v.  Brobaker,  4  Nev.  31;  Noss 
V.  Shear,  30  Cal.  476 ;  Walker  v.  Felt,  54  Cal.  386. 

The  court  erred  in  permitting  the  introduction  in  evidence, 
and  in  permitting  to  be  exhibited  to  the  jury,  a  certain  map 
and  a  certain  model  of  the  ground  prepared  by  the  defendants, 
for  the  following  reasons :  It  is  plain  from  the  testimony  in- 
troduced in  the  action  at  the  time  the  map  and  model  were 
offered,  and  at  other  times  throughout  the  progress  of  the 
ease,  that  this  map  and  model  were  made  upon  the  statements 
and  representations  made  to  the  persons  who  constructed  the 
map  and  model  by  W.  H.  Ferguson,  who,  it  appears  from  all 
the  evidence  in  the  case,  was  not  the  locator  of  all  the  claims 
shown  upon  the  map  and  model, — who  was  in  fact  the  locator 
of  only  three  of  such  claims. 

In  the  case  of  Bunker  HiU  etc,  Min,  Co,  v.  Schnelling,  79 
Fed.  263,  the  following  doctrine  is  laid  down  upon  the  subject 
of  admission  of  maps,  and  the  same  rule  will  apply  to  a 
model.  The  decision  of  the  court  is  as  follows:  "Another 
point  made  on  behalf  of  the  plaintiff  in  error,  is  that  the  court. 
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against  the  objection  and  exception  of  the  plaintiff  in  error, 
admitted  in  evidence  a  diagram  of  the  stope  where  the  accident 
occurred,  made  by  one  Easton  upon  the  representations  of 
witness  Powers  and  others  as  to  its  appearance  after  the  acci- 
dent, and  the  court  admitted  it  in  connection  with  his  testi- 
mony only  as  his  version  of  the  works,  which  the  jury  might 
consider  for  what  it  was  worth." 

The  rule  is  that  such  a  map  and  model  as  were  offered  and 
admitted  in  this  case  may  be  taken  by  the  jury  for  what  it  is 
worth,  as  the  version  or  opinion  of  witnesses  making  the  same, 
but  even  under  this  broad  rule  the  action  of  the  court  in 
admitting  this  map  and  model  cannot  be  upheld,  for  the 
reason  that  after  the  map  and  model  were  admitted  then, 
over  the  objection  of  the  plaintiffs,  the  court  permitted  all 
the  witnesses  who  testified  for  the  defendant  to  testify  from 
the  map  or  model,  using  the  same  with  their  testimony,  and 
thereby  assuming  that  the  map  and  model  correctly  delineated 
the  ground  in  controversy  and  all  other  matters  which  they 
purported  to  represent. 

If  the  map  were  introduced  as  a  part  of  the  testimony,  and 
for  the  purpose  of  explaining  the  testimony  of  the  witnesses 
who  made  it,  and  if  it  was  competent  for  that  purpose,  it 
cannot  be  argued  that  it  was  therefore  competent  for  all 
purposes,  and  that  all  witnesses  had  a  right  to  testify  there- 
upon. See  Commonwealth  v.  Smitzer,  134  Pa.  St.  383,  19 
Atl.  681 ;  Kansas  City  Railroad  etc.  Co,  v.  Smith,  90  Ala.  25, 
24  Am.  St.  Rep.  753,  8  South.  43 ;  Burwell  v.  Sneed,  104  N.  C. 
118,  10  S.  E.  152 ;  Hoge  v.  Ohio  R,  R.  Co.,  35  W.  Va.  562,  14 
S.  E.  152;  Poling  v.  Ohio  River  Railroad  Co.,  38  W.  Va. 
645,  18  S.  E.  782,  24  L.  R.  A.  215;  Turner  v.  U7\ited 
States,  66  Fed.  289 ;  Wood  v.  WiUard,  36  Vt.  82,  84  Am.  Dec. 

659. 

Mere  possession  of  the  mineral  land  ik  good  as  against  a 
mere  intruder,  but  not  as  against  one  who  has  complied  with 
the  laws  and  made  a  legal  location.  Atwood  v.  Fricot,  17  Cal. 
37,  76  Am.  Dec.  567 ;  English  v.  Johnson,  17  Cal.  107,  76  Am. 
Dec.  574;  Hass  v.  Winder,  30  Cal.  349;  Du  Prat  v.  James, 
65  Cal.  556,  4  Pac.  562;  Golden  Fleece  etc.  Co.  v.  Cable  etc. 
Co.,  12  Nev.  312 ;  Noyes  v.  Black,  4  Mont.  527,  2  Pac.  769 ; 
Funk  V.  Sterrett,  59  Cal.  613;  Patchen  v.  Keeley,  19  Nev. 
404,  14  Pac.  347. 
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A  location  not  made  in  accordance  with  the  provisions  of 
the  United  States  statutes  and  local  laws  never  becomes  a  loca- 
tion to  any  extent  whatever,  and  vests  no  title  or  rights  in  any 
claimant  thereof.  The  ground  attempted  to  be  located,  not 
having  been  located  according  to  law,  remains  the  public 
domain  of  the  United  States,  subject  to  entry  and  location 
by  any  citizen. 

**The  right  to  the  exclusive  possession  of  mineral  land  not 
actually  held  in  possessio  pedis  may  be  acquired  only  by  a  legal 
location  thereof."    Becker  v.  Pugh,  9  Colo.  589,  13  Pac.  906. 

''Mere  possession  of  mining  ground  without  location  is 
good  as  against  an  intruder  who  made  no  location."  Neue- 
laumer  v.  Woodman,  89  Cal.  310,  26  Pac.  900. 

And,  conversely,  mere  possession  not  based  on  a  valid  loca- 
tion, is  not  good  as  against  one  who  has  made  a  location  on 
the  land  in  the  manner  prescribed  by  law,  and  the  possession 
of  such  locator  shall  prevail  over  such  prior  possession.  Garihe 
V.  Hart,  73  Cal.  541,  15  Pac.  93 ;  .Belk  v.  Meagher,  104  U.  S. 
279,  26  L.  Ed.  739. 

Discovery  with  possession,  but  without  location,  is  not  valid 
as  against  a  subsequent  peaceable  location.  Horse  well  v. 
Ruiz,  67  Cal.  Ill,  7  Pac.  197 ;  Gleeson  v.  Mining  Co,,  13  Nev. 
442. 

A  party  to  a  suit  of  this  character  involving  the  possession 
of  a  mining  claim  is  not  required  to  prove  representation 
work  upon  the  claim  after  having  proved  the  proper  location 
thereof,  unless  it  be  pleaded  by  the  opposite  party  that  the 
mining  location  which  is  relied  upon  has  been  abandoned  and 
forfeited  by  reason  of  the  failure  to  perform  representation 
work,  and  there  being  no  such  issue  in  this  case,  according  to 
the  pleadings,  it  was  unnecessary  that  any  party  should  have 
introduced  any  evidence  showing  the  performance  of  annual 
work  upon  either  the  Copper  Chief  or  the  Equator  claims. 
The  instruction  of  the  court  goes  outside  of  the  pleadings  and 
issues  in  the  case  and  instructs  the  jury  that  it  may  find 
against  the  Equator  location,  should  they  find  that  one  hun- 
dred dollars'  worth  of  work  had  not  been  performed  thereon 
in  each  year  during  the  several  years  mentioned  in  the  instruc- 
tion, thereby  informing  the  jury  that  they  could  decide  the 
case  upon  an  immaterial  question  of  fact  and  upon  points  not 
raised  by  pleadings.    '*The  failure  to  do  annual  labor  must 
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be  specially  pleaded/'  Benshaw  v.  Stuitzer,  6  Mont.  464, 
13  Pae.  127, 15  Morr.  Min.  Rep.  345. 

**A  later  location  must  plead  a  failure  to  do  the  work  prior 
to  such  location,  thereby  showing  a  forfeiture."  Bishop  v. 
Baisley,  28  Or.  119,  41  Pac.  936. 

The  jury  was  informed  that  if  the  original  Copper  Chief 
location  and  the  original  Equator  location  were  both  invalid, 
and  that  therefore  neither  of  the  parties  to  this  suit  ever  had 
any  title  to  the  ground  prior  to  the  institution  of  any  pro- 
ceedings in  this  action,  then  the  jury  could  still  in  this  same 
action  find  in  favor  of  Schuerman,  who  was  not  a  party  thereto, 
by  reason  of  the  title  acquired  by  him  after  the  institution 
of  all  proceedings.  This  was  error.  If  in  such  an  action 
as  this  the  jury  should  find  that  the  locations  in  conflict  are 
both  invalid,  the  United  States  statutes  provide  that  the  jury 
shaU  find  in  favor  of  the  United  States. 

**  Neither  party  in  an  adverse  suit  can  gain  any  rights  by 
acts  performed  subsequent  to  the  filing  of  the  adverse  claim." 
Moxon  V.  Williamson,  2  Mont.  421,  12  Morr.  Min.  Rep.  602. 

Franklin  E.  Brooks,  W.  H.  Barnes,  and  T.  W.  Johnston,  for 

Appellees. 

The  amendment  of  pleadings  during  the  progress  of  a  cause 
and  the  admission  of  new  parties  is  a  matter  entirely  within 
the  discretion  of  the  court.  It  is  true  that  this  is  a  judicial 
discretion,  and  therefore  open  to  review;  but  in  the  case  at 
bar  it  is  evident  that  the  discretion  was  deliberately  exercised, 
and  that  the  amendment  and  introduction  of  the  new  party 
was  made  with  deliberation,  and  under  terms  which  were 
very  severe  upon  the  appellees.  The  discretion  not  having 
been  abused,  the  action  of  the  trial  court  will  not  be  disturbed 
by  this  court.  Harrington  v.  Comwr,  51  Neb.  214,  70  N.  W. 
911,  6  Am.  &  Eng.  Corp.  Cases,  609;  People  v.  Sexton,  37 
Cal.  532. 

As  to  the  performance  of  annual  labor,  the  language  of 
the  statute  is  express  and  definite.  Upon  a  failure  to  comply 
with  these  conditions  (viz.,  the  performance  of  one  hundred 
dollars'  worth  of  work  between  the  first  day  of  January  and 
the  last  day  of  December  of  each  year),  the  claim  or  mine 
upon  which  such  failure  occurs  shall  be  open  to  relocation 
in  the  same  manner  as  if  no  location  of  the  same  had  ever 
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been  made,  provided  that  the  original  locators,  their  heirs, 
assigns,  or  legal  representatives  have  not  resumed  work  upon 
the  claim  after  failure  and  before  such  location. 

It  will  be  borne  in  mind  that  this  is  a  portion  of  an  act 
which  provides  for  one  hundred  dollars'  worth  of  work  in 
each  calendar  year,  but  the  only  penalty  for  failure  so  to  do 
is  to  make  the  ground,  if  the  locator  does  not  resume  work 
thereon,  subject  to  relocation  thereon  by  others.  This  for- 
feiture is  not  an  absolute  one,  but  rather  one  upon  condition. 
If  the  condition  be  performed, — i.  e.  re-entry  before  location 
by  another, — the  forfeiture  never  becomes  operative.  If, 
however,  before  such  re-entry  the  ground  should  be  located 
by  another,  then  the  forfeiture  would  become  absolute.  There 
is  no  need  of  resort  to  the  well-recQgnized  doctrine  that  for- 
feitures are  not  favored  by  the  courts,  for  the  statute  itself 
is  clear  and  explicit  that  there  shall  be  no  forfeiture  in  case 
of  a  resumption  of  work  by  the  locator  before  another  relocates 
the  ground. 

No  suggestion  is  contained  anywhere  in  the  act  which  looks 
toward  any  requirement  for  cumulative  work  in  case  of  an 
abandonment  or  forfeiture  and  a  subsequent  re-entry.  No 
citation  is  given  in  support  of  any  such  theory.  The  contrary 
is  distinctly  involved  in  the  decision  in  Belk  v.  Meagher,  104 
U.  S.  279,  26  L.  Ed.  739. 

The  reason  for  the  contrary  view  is  obvious.  The  theory 
of  the  government  is,  that  in  the  first  instance  only  the  gov- 
ernment itself  and  the  locator  are  concerned.  As  against  the 
locator,  the  government,  in  its  bounty,  disregards  the  inability 
of  the  prospector  to  keep  alive  his  location  from  year  to  year, 
and  allows  him  at  any  time  before  relocation  by  another  to 
reinvest  himself  as  of  his  former  estate.  It  is  evident  that 
if  he  in  any  year  complies  with  the  statutory  requirements 
for  that  year  alone,  and  before  other  rights  have  accrued, 
he  has  placed  himself  in  a  position  to  challenge  the  world  upon 
this  proposition. 

If  during  the  year  of  re-entry  one  hundred  dollars'  worth 
of  work  is  performed,  the  case  stands  as  though  no  failure 
had  ever  occurred.  No  time  limitation  when  the  party  shall 
re-enter  and  resume  his  title  is  laid  down  either  by  the  statute 
or  the  courts.  This  may  be  done  at  any  time.  Lakin  v.  Sierra 
Butte  0.  M.  Co.,  25  Fed.  337,  11  Saw.  231,  241;  Jupiter 
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M.  Co.  V.  Bodie  Con.  Min.  Co.,  11  Fed.  666,  7  Saw.  96 ;  North 
Noonday  M,  Co.  v.  Orient  M.  Co.,  1  Fed.  522,  6  Saw.  299. 

STKEET,  C.  J.— The  appellees  Duke  &  Ferguson  filed  in 
the  land  office  in  Prescott,  Arizona,  in  May,  1891,  an  applica- 
tion for  patent  to  a  certain  mining  claim  in  Verde  Mining 
District,  Yavapai  County,  Arizona,  called  the  ''Copper 
Chief.''  In  July  thereafter  appellants  filed  in  said  land  office 
their  contest  to  said  application  for  patent  to  said  Copper 
Chief  mining  claim  on  the  ground  that  6.14  acres  of  land 
embraced  in  the  Copper  Chief  mining  claim  was  the  property 
of  appellants,  and  within  the  limits  of  a  certain  mining  claim 
belonging  to  them  called  the  ** Equator."  Upon  the  filing  of 
said  contest  the  usual  order  was  made  in  the  land  office,  stop- 
ping all  further  proceedings  until  the  rights  of  the  parties  to 
that  portion  of  said  mining  claim  in  contest  could  be  ascer- 
tained by  a  court  of  competent  jurisdiction.  Appellants 
thereafter  instituted  this  suit  against  the  appellees  Duke  & 
Ferguson,  claiming  title  and  the  right  of  possession  of  6.14 
acres  of  land  embraced  within  the  Copper  Chief  mining  claim, 
as  well  as  within  the  Equator  mining  claim,  as  shown  by  the 
diagram  accompanying  this  opinion.  The  action  by  appel- 
lants against  appellees  is  in  the  nature  of  a  suit  to  quiet  title 
under  the  provisions  of  paragraph  3132  of  the  Revised  Stat- 
utes of  Arizona,  as  amended  by  act  No.  46  of  the  sixteenth 
legislative  assembly  of  Arizona,  approved  March  17,  1891, 
which  reads  as  follows :  **  An  action  to  determine  and  quiet  the 
title  of  real  property  may  be  brought  by  any  one  having  or 
claiming  an  interest  therein,  whether  in  or  out  of  possession 
of  the  same,  against  another  who  claims  an  estate  or  interest 
adverse  to  him." 

To  the  complaint  of  plaintiffs  the  defendants  Duke  &  Fer- 
guson filed  a  general  denial,  and  the  cause  proceeded  to  trial 
before  a  jury  in  the  district  court  of  Yavapai  County,  where 
the  same  was  instituted.  Verdict  and  judgment  were  in  their 
favor,  and  from  which  judgment  appellants  prosecuted  an 
appeal  to  this  court,  and  obtained  a  reversal  thereof  and  a 
new  trial  upon  an  assignment  of  error,  covering  certain  in- 
structions given  by  the  court  to  the  jury.  Before  the  cause 
was  tried  anew  it  suffered  a  change  of  venue  to  Pima  County, 
and  thereupon  the  defendants  Duke  &  Ferguson  amended 
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their  answer  and  filed  a  cross-complaint  setting  up  title  to  the 
land  in  dispute,  and  asked  that  their  title  he  quieted  against 
the  claim  of  appellants.  The  cause  was  tried  before  a  jury, 
and  after  the  plaintiffs  had  rested  their  case,  and  the  defend- 
ants Duke  &  Ferguson  had  introduced  a  large  body  of  their 
testimony,  the  defendant  Schuerman  obtained  leave  of  the 
court  to  be  added  as  a  party  defendant  upon  showing  to  the 
court  that  he  had  succeeded  to  the  interests  of  Duke  &  Fer- 
guson in  and  to  the  Copper  Chief  mining  claim. 

The  dispute  to  the  ground  in  contest  arises  upon  priority  of 
location  of  the  Copper  Chief  and  the  Equator  mining  claims 
respectively.  The  ultimate  facts  presented  to  the  jury  upon 
which  they  might  determine  the  priority  of  location  are  as 
follows:  That  W.  H.  Ferguson  and  James  Biddle  located  a 
mining  claim  called  the  ** Nellie*'  on  December  20,  1879,  who 
also  relocated  the  same  ground  on  February  26,  1880,  because 
of  some  supposed  defects  in  the  location  of  December,  1879, 
which  claim,  during  the  trial,  was,  for  convenience,  designated 
as  ** Ferguson's  Nellie";  that  one  George  V.  Kell  and  Robert 
K.  Evans  located  the  same  ground  on  January  2,  1882,  and 
gave  it  the  name  of  ** Nellie,"  under  the  supposition  and 
claim  that  the  annual  expenditure  or  representation  work 
had  not  been  done  upon  the  claim  of  Ferguson's  Nellie  in  the 
year  1881.  This  claim  was  likewise  designated  at  the  trial  as 
**Keirs  Nellie."  Ferguson,  disregarding  Kell's  Nellie  as  a 
valid  location,  and  insisting  that  the  annual  expenditure  on 
Ferguson's  Nellie  had  been  made  for  the  years  1880  and  1881, 
and  therefore  it  was  not  subject  to  relocation  until  1883,  lo- 
cated the  Copper  Chief  October  13,  1883,  which  substantially 
covered  the  ground  formerly  located  as  Ferguson's  Nellie, 
and  also  located  as  Kell's  Nellie,  besides  covering  other  and 
more  ground  embraced  in  the  Equator  claim.  Afterwards 
Duke  became  the  co-owner  with  Ferguson  in  the  Copper  Chief. 
The  appellants  F.  E.  Jordan,  E.  A.  Jordan,  and  W.  A.  Jor- 
dan, disregarding  the  Copper  Chief  location,  and  holding  that 
the  location  of  Kell 's  Nellie  was  a  prior  subsisting  location  to 
the  Copper  Chief,  and  claiming  that  the  annual  expenditure 
had  not  been  made  by  Kell  and  the  owners  of  Kell's  Nellie 
for  the  year  1883,  went  upon  the  ground  January  1,  1884, 
and  made  a  location  of  the  Equator  claim.  The  defendant 
Head  afterwards  purchased  an  interest  in  the  Equator  claim. 
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The  relative  locations  of  the  Copper  Chief  and  the  Equator 
mining  claims  are  shown  on  the  accompanying  diagram  in 
deep  black  lines : — 


It  was  admitted  that  the  annual  expenditure  for  1883  had 
not  been  done  on  Kell  's  Nellie  in  the  year  1883,  but  when  the 
locators  of  the  Equator  claim  arrived  on  the  ground  on  the 
last  day  of  December,  1883,  they  found  the  owners  of  Kell's 
Nellie  on  the  ground  also,  and  about  ready  to  resume  repre- 
sentation or  annual  expenditure  work  on  their  location  of  the 
Nellie.  The  owners  of  KelFs  Nellie  remained  upon  the  ground 
for  some  six  days,  and  did  work  thereon  to  the  amount  of 
about  sixty  dollars,  when  they  quit  and  went  away. 

The  prime  question  for  the  jury  to  solve  was  whether  Fer- 
guson's Nellie  was  a  proper  location  in  1879  or  1880,  and, 
being  so,  whether  the  annual  expenditure  had  been  made 
thereon  for  the  year  1881,  as  required  by  the  statutes  of 
the  United  States.  If  those  questions  should  be  solved  by  the 
jury  in  favor  of  Ferguson's  Nellie,  it  would  follow  that  the 
ground  was  not  open  for  relocation  in  1882,  and  the  location 
thereof  by  Kell  and  Evans  on  the  second  day  of  January, 
1882,  established  for  them  no  interests  in  the  same.  If  Kell 's 
location  was.  void  by  reason  of  having  been  made  at  a  time 
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when  the  ground  waa  not  open  to  location,  then  the  Copper 
Chief  location  of  October  13,  1883,  if  properly  made,  would 
have  priority  over  the  Equator  location  made  January  1, 
1884.  If,  however,  the  annual  ajssessment-work  had  not  been 
done  in  1881  on  Ferguson's  Nellie,  the  ground  would  have 
been  open  to  relocation  January  2,  1882,  when  Sell  made  his 
location;  and  if  the  annual  expenditure  for  1883  had  not 
been  made  thereon,  or  if  the  owners  thereof  had  not  resumed 
work  before  the  expiration  of  the  year  1883,  the  ground  would 
have  been  open  to  location  on  January  1,  1884,  when  the 
Jordans  made  a  location  of  the  Equator  claim ;  and  it  would 
then  become  material  as  to  whether  the  owner  of  Kell's  Nellie 
had,  in  fact,  resumed  work  upon  that  claim  before  the  expira- 
tion of  the  year  1883,  and  pursued  it  to  a  final  completion,  or 
to  the  extent  of  one  hundred  dollars  required  by  the  statute. 
The  jury  solved  the  question  in  favor  of  appellees,  and  in 
favor  of  the  Copper  Chief  claim,  as  follows:  **We,  the  jury, 
find  the  issues  herein  joined  for  the  defendants ;  and  we  fur- 
ther find  that  they  have  established  a  right  and  title  to,  and 
are  entitled  to  the  possession  and  occupancy  of,  the  premises 
in  controversy,  by  reason  of  full  compliance  with  the  acts  of 
Congress  and  the  laws  of  the  territory  of  Arizona  relating 
thereto."  This  verdict  is  in  harmony  with  the  instruction 
given  the  jury  by  the  court  at  the  request  of  appellants,  which 
is  as  follows,  to  wit:  *'If  you  find  that  neither  the  said  Nellie 
location  of  December  20,  1879,  nor  the  said  Nellie  location  of 
February  26,  1880,  was  a  good  and  valid  location,  then  you 
are  instructed  that  the  ground  covered  by  such  attempted 
locations  was  open  to  location  and  entry  on  January  2,  1882, 
and  that  the  same  was  subject  to  be  relocated  by  any  citizen 
of  the  United  States.  And  if  you  further  find  that  on  said 
2d  day  of  January,  1882,  one  G.  V.  Kell  did  make  a  valid 
location  of  said  ground,  or  any  part  thereof,  which  embraced 
the  ground  in  dispute  in  this  action,  then  you  are  further 
instructed  that  the  attempted  location  on  the  same  ground  by 
the  defendant  Ferguson  in  1883,  as  the  Copper  Chief  location, 
was  void.  .  .  .  So,  then,  if  you  find  that  the  Nellie  location  of 
1879  or  of  February  26,  1880,  was  valid,  but  that  the  same 
became  forfeited  for  the  non-performance  of  annual  work  for 
the  years  1880  and  1881,  and  you  further  find  that  the  Kell 
location  of  the  Nellie  in  1882  was  valid,  then,  and  in  that 
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event,  also,  you  will  find  that  the  Copper  Chief  location,  of 
the  defendant  Ferguson  was  void,  so  far  as  the  ground  in 
dispute  in  this  action  is  concerned,  for  the  reason  that,  if  the 
Kell  location  of  the  Nellie  in  1882  was  valid,  then  the  ground 
within  the  limits  of  that  location  was  not  subject  to  location  or 
appropriation  by  another  until  after  the  expiration  of  the 
year  1883."  The  jury  having  resolved  the  facts  in  favor  of 
appellees  and  the  Copper  Chief  settles  the  rights  to  the  dis- 
puted ground  under  the  law,  and  the  judgment  rendered 
thereon  must  stand,  unless  there  can  be  shown  some  error  of 
the  court  in  directing  the  issues,  or  the  introduction  or  rejec- 
tion of  evidence,  or  the  instructions  to  the  jury.  It  is  not  pre- 
tended that  there  is  not  sufficient  evidence  to  support  the 
verdict  of  the  jury.  Therefore,  nothing  is  before  us  to  de- 
cide but  the  correctness  of  the  rulings  of  the  court  during  the 
trial  of  the  cause,  and  of  the  instructions  given  to  the  jury  or 
asked  or  refused. 

2.  Appellants  have  made  numerous  assignments  of  error 
and  specifications  under  such  assignments,  some  of  which  are 
insisted  upon  in  the  brief.  An  examination  of  all  of  them 
becomes  unnecessary,  inasmuch  as  the  verdict  of  the  jury  was 
in  support  of  the  Copper  Chief  location.  The  jury  were  at 
liberty  to  have  rendered  one  of  three  verdicts :  First,  for  the 
appellants,  supporting  the  Equator  claim ;  second,  for  the  ap- 
pellees, supporting  the  Copper  chief;  and  third,  for  the 
government,  supporting  neither  the  Equator  nor  the  Copper 
Chief  claims.  Had  the  appellees,  as  defendants  in  the  dis- 
trict court,  gone  to  trial  the  second  time,  as  they  did  the  first 
time,  upon  a  general  denial  only,  the  whole  issue  would  have 
been  only  as  to  the  validity  of  the  Equator  claim,  and  the 
right  of  the  owners  thereof  to  maintain  the  same  against  the 
government ;  but  appellees  having  amended  their  answer,  and 
set  up  a  claim  within  themselves  to  the  Copper  Chief,  the 
issue  became  then  one  between  the  Equator  claim  and  the 
government,  between  the  Copper  Chief  claim  and  the  gov- 
ernment, and  between  the  Copper  Chief  claim  and  the  Equator 
claim. 

Much  of  the  evidence  in  such  contests  is  an  aim  by  either 
party,  first,  to  maintain  his  own  right,  or,  failing  in  that,  to 
destroy  the  right  of  his  adversary,  as  aorainst  the  government; 
and  much  of  the  evidence  in  this  case  given  by  both  parties 
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and  many  instructions  offered  had  relation  to  the  destruction 
of  the  adversary's  rights  rather  than  to  the  maintenance  of 
their  own.  Had  the  verdict  of  the  jury  been  for  the  govern- 
ment, and  that  neither  the  plaintiffs  nor  defendants  had  es- 
tablished their  rights  or  title  to  the  ground  in  controversy, 
by  reason  of  the  fact  that  neither  had  complied  with  the  acts 
of  Congress  and  the  laws  of  the  territory,  then  it  would  have 
been  necessary  to  have  examined  many  of  the  errors  com- 
plained of  with  reference  to  the  introduction  or  rejection  of 
the  evidence  and  the  instructions  given  and  refused;  then 
much  of  such  evidence  and  instructions  would  have  been  per- 
tinent to  the  issues  as  to  whether  the  Equator  was  a  valid 
location  as  against  the  location  which  was  made  by  Kell  and 
Evans,  known  as  **Keirs  Nellie." 

One  of  the  assignments  insisted  upon  is  that  of  permitting 
Schuerman  to  be  added  as  a  party  defendant,  and  allowing 
him  to  introduce  in  evidence  his  amended  location  to  the 
Copper  Chief  mining  claim.  We  have  not  been  able  to  see 
the  necessity  of  adding  Schuerman  as  a  party.  The  cross- 
complaint  could  have  been  prosecuted  and  the  action  defended 
by  Duke  &  Ferguson  as  well  without  as  with  him;  or  he 
might  under  the  statutes  of  Arizona  have  been  substituted  for 
them.  Paragraph  725  of  the  Kevised  Statutes  of  Arizona, 
after  providing  for  the  continuance  of  causes  by  or  against 
the  representative  of  deceased  persons  or  their  successor  in 
interest,  provides:  **In  case  of  any  other  transfer  of  interest, 
the  action  may  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  the  action."  But  how  were  the 
appellants  affected  by  the  action  of  the  court  in  allowing 
Schuerman  to  be  added  as  a  party,  and  in  what  way  were  their 
interests  prejudiced? 

The  jury,  finding  for  the  Copper  Chief  mining  claim,  neces- 
sarily found  that  Ferguson  made  a  location  of  the  Nellie  min- 
ing claim  in  1879  or  1880;  that  the  annual  assessment  or 
representative  work  was  done  thereon  in  1881;  that  the 
ground  was  not  open  to  location  at  the  time  Kell  undertook 
to  make  the  location  on  January  2,  1882;  and  that  conse- 
quently the  Copper  Chief  claim  being  located  in  October, 
1883,  prior  to  the  location  of  the  Equator,  in  January,  1884, 
made  the  Copper  Chief  a  subsisting  and  existing  mining  claim 
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from  October  18,  1883.  The  only  pretense  that  the  appellants 
could  make  that  they  had  been  injured  by  the  admission  of 
Sehuerman  as  a  party  was  that  which  might  result  from  the 
introduction  of  his  amended  location  of  the  Copper  Chief, 
made  on  the  31st  of  August,  1896.  That  amended  location 
notice  did  not  inaugurate  any  new  rights.  It  had  relation  to 
the  original  location,  made  October  18,  1883.  In  the  amended 
location  notice  Sehuerman  says  ^Hhat  it  was  originally  located 
October  18, 1883,  by  Ferguson,  and  that  he  makes  this  further 
amended  certificate  of  location  without  any  waiver  of  any 
previous  acquired  rights  by  said  original  locator,  but  for  the 
purpose  of  correcting  any  errors  in  the  original  location  or 
description  of  record  thereof."  No  serious  contest  was  made 
by  appellants  to  show  that  the  Copper  Chief  claim  was  an 
invalid  location  in  any  other  way  or  from  any  other  reason 
than  that  the  ground  at  the  time  the  location  was  made  was 
not  open  to  location  by  virtue  of  the  location  of  the  Nellie 
claim  by  Kell  and  Evans  in  1882.  No  special  point  is  made 
by  them  that  the  acts  performed  by  the  locator  were  insuffi- 
cient to  make  a  location  of  a  mining  claim.  They  make  no 
pretense  that  they  were  not  aware  of  the  location  of  the  ground 
either  by  Ferguson  or  by  Kell.  Prior  to  the  act  of  the  legis- 
lative assembly  of  Arizona  approved  March  20,  1895,  there 
was  no  penalty  attached  to  a  failure  to  'record  a  location 
notice.  The  law  of  the  territory  prior  to  that  time  regulating 
the  recording  of  location  notices  was  in  effect  but  a  registrar 
tion  act.  I^ocation  certificates  recorded  under  it  simply  im- 
parted constructive  notice  as  any  other  registration  act.  So 
the  amended  location  notice  and  certificate  of  location  of 
Sehuerman  in  August,  1896,  gave  him  no  new  rights,  and  the 
introduction  of  it  before  the  jury,  although  useless,  was  harm- 
less. 

3.  Appellants  assign  as  error  the  admission  of  the  map  and 
model  in  evidence.  The  map  was  prepared  by  an  engineer 
(Powers)  who  was  upon  the  ground  and  took  the  bearings 
and  distances  of  certain  monuments  in  relation  to  each  other 
and  to  other  objects,  as  they  were  pointed  out  to  him  by  the 
locator  Ferguson.  From  his  field-notes  he  made  the  maps 
which  were  in  evidence.  Appellants  insist  that  before  a  map 
can  be  admitted  in  evidence  it  must  be  proved  to  be  correct. 
That  is  not  always  the  case.    If  it  is  to  be  used  in  evidence  as 
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a  substantive  and  independent  piece  of  evidence,  the  appel- 
lants are  correct,  but  if  it  is  only  to  be  used  as  an  illustration 
of  what  the  witness  details,  no  such  proof  is  necessary ;  but  in 
this  instance  the  maps  were  proven  to  be  correct  representa- 
tions of  the  lines  connecting  the  objects  pointed  out  to  the 
surveyor  by  Ferguson.  It  is  not  necessary  that  the  map 
should  be  able  to  stand  the  tests  of  Ferguson's  evidence  as  to 
the  particular  monuments  being  the  correct  monuments  of  the 
locations  testified  to  by  him.  The  maps  were  used  in  con- 
nection with  the  evidence  of  witnesses  that  they  might  show 
to  the  jury  that  which  they  were  endeavoring  by  words  to 
explain;  and  being  used  for  that  purpose,  the  practice  is  too 
common  in  nisi  priiLS  courts  and  too  well-settled  by  appellate 
courts  to  meet  with  anything  but  our  approval. 

4.  Inasmuch  as  the  jury  rendered  a  verdict  supporting  the 
Copper  Chief  claim,  it  will  not  be  necessary  for  us  to  look  into 
the  evidence  in  regard  to  the  acts  performed  to  make  the  loca- 
tion of  Keirs  Nellie  or  the  validity  of  that  location  certificate; 
neither  will  it  be  necessary  to  discuss  the  acts  of  location  of 
the  Equator  or  its  certificate  of  location.  The  vast  volume  of 
evidence,  the  vast  number  of  instructions  asked,  and  the  mul- 
titude of  errors  assigned,  have  relation  to  the  conflict  between 
Kell's  Nellie  and  the  Equator,  all  of  which  would  have  been 
important  to  have  been  considered  had  the  verdict  been  in 
favor  of  the  government,  as  we  have  before  indicated;  but 
appellants  insist  upon  one  class  of  errors  with  so  much 
strength  that,  probably,  it  will  not  be  improper  for  us,  if  not 
incumbent  upon  us,  to  give  the  matter  some  consideration, 
and  that  is,  as  to  the  law  of  resumption  of  annual  expenditure 
or  representation  work  on  a  claim  before  the  year  expires, 
when  the  work  has  not  been  completed  for  that  year,  or,  fur- 
ther, where  the  work  had  not  been  attempted  until  the  very 
last  day  of  the  year,  and  at  a  time  when  the  owners  of  a  claim 
about  to  be  permitted  to  go  derelict  have  entered  upon  the 
ground  to  make  the  annual  expenditure. 

It  is  in  evidence  that  on  the  last  day  of  the  year  1883  the 
Jordans  went  upon  the  ground  in  dispute  for  the  purpose  of 
being  there  early  on  the  following  morning  to  make  a  loca- 
tion of  the  ground ;  that  they  there  found  some  of  the  owners 
of  Keirs  Nellie,  who  on  that  day  did  some  little  work,  prob- 
ably insignificant  in  amount,  yet  who  declared  at  the  time 
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that  they  were  there  for  the  purpose  of  assuming  possession 
of  the  mine  and  completing  the  work  to  represent  it  for  the 
year  1883;  that  they  did  continue  the  work  for  five  or  six 
days  following  the  last  day  of  December,  1883,  until  they  had 
made  an  expenditure  on  the  Nellie  to  the  amount  of  about 
sixty  dollars,  when  they  went  away  and  never  returned. 

On  the  morning  of  January  1,  1884,  and  some  time  before 
eight  o  clock  on  that  day,  the  Jordans  completed  the  monu- 
ments for  the  Equator  and  posted  their  notices,  and  did  such 
acts,  let  us  say  without  comment  or  investigation,  as  would 
give  them  a  valid  location  to  any  unoccupied  ground;  and 
they  now  insist  that  the  owners  of  the  Nellie  having  aban- 
doned their  claim  after  they  had  performed  only  the  amount 
of  sixty  dollars'  worth  of  work,  it  became  forfeited,  and  their 
location  of  the  Equator  related  back  to  the  1st  of  January. 
We  do  not  so  understand  the  law.  Since  the  case  of  Belk  v. 
Meagher,  104  XT.  S.  279,  and  the  multitude  of  cases  following 
it,  it  has  become  a  settled  law  that  if  the  work  be  not  com- 
pleted on  a  mining  claim  in  any  part  of  the  year  in  which  the 
statute  requires  it  to  be  done,  but  the  owners  thereof  are 
upon  the  ground  for  the  purpose  of  doing  the  work  before  the 
year  expires,  and  then  prosecute  the  work  to  completion,  the 
work  so  prosecuted  will  have  relation  to  the  year  in  which  it 
should  have  been  done,  and  that  such  resumption  will  prevent 
the  claim  from  being  forfeited.  Such  resumption  effectually 
prevents  it  from  becoming  forfeited,  and  no  forfeiture  can 
take  place  until  after  there  is  a  failure  to  prosecute  the  work, 
after  the  same  has  been  resumed.  It  is  also  well  settled  that 
until  a  claim  has  been  abandoned  or  has  been  forfeited,  no 
other  location  can  be  made  of  the  ground.  The  decisions  go 
so  far  as  to  make  it  a  settled  law  that  if  the  first  locator  re- 
sumes work  at  any  time,  even  after  the  expiration  of  the  year, 
but  before  other  rights  attach  in  favor  of  relocators,  he  pre- 
serves his  claim. 

If  this  be  the  law,  how  can  the  appellants  be  heard  to  main- 
tain that  their  location  of  the  Equator  is  a  valid  one?  By 
their  own  evidence,  and  by  all  the  undisputed  evidence  in  the 
case,  had  Kell's  Nellie  been  a  proper  location,  which  the 
Equator  people  made  strenuous  efforts  to  prove,  yet  that 
claim  (Kell's  Nellie)  did  not  become  forfeited  nor  the  ground 
become  open  to  relocation,  until  after  the  owners  had  quit 
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work,  at  the  expiration  of  the  fifth  or  sixth  day  following  the 
last  day  of  December,  1883.  There  is  no  such  thing  as  making 
a  location  of  ground  not  open  to  relocation  by  reason  of  being 
already  located,  and  then,  because  of  failure  on  the  part  of 
the  owners  to  support  that  claim  either  by  abandonment  or 
forfeiture,  have  the  relocation  relate  back  to  the  original  act. 
In  the  location  of  mining  claims  there  is  no  such  thing  as  rela- 
tion of  acts,  except  such  amendments  as  may  take  place  in 
support  of  an  original  valid  location.  We  would  not  be  un- 
derstood to  say  that  a  party,  after  once  having  resumed  the 
work,  can  fitfully  perform  it,  and  pursue  a  portion  of  it  at 
one  time,  quit  and  go  away,  and  then  come  and  resume  again, 
so  as  to  take  all  of  the  following  year  to  do  the  work  which 
was  necessary  to  be  done  for  the  year  previous.  But  we  do 
say  that  having  resumed  work,  they  must  pursue  it  to  com- 
pletion ;  and  if  they  do  not  pursue  it  to  completion,  but  leave 
the  ground,  it  will  then  become  forfeited,  and  not  before.  But 
if  work  is  resumed  before  the  expiration  of  the  year,  or  before 
any  interests  have  intervened,  no  forfeiture  can  occur  until 
the  work  is  abandoned.  When  owners  resume  work,  they 
must  perform  all  that  it  would  have  been  necessary  for  them 
to  have  performed  in  the  previous  year,  in  order  to  prevent 
a  forfeiture.  Hence,  under  any  view  of  this  case,  we  cannot 
see  how  the  appellants  could  have  obtained  a  verdict  from  the 
jury  or  maintained  their  rights  to  the  Equator  claim  against 
the  government,  or  against  any  locators,  whether  it  be  of  the 
Copper  Chief  or  KelFs  Nellie  or  Ferguson's  Nellie.  The  judg- 
ment of  the  district  court  is  affirmed. 

Sloan,  J.,  Doan^  J.,  and  Davis,  J.,  concur. 
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THOMAS  WAGNER  et  al.,  Defendants  and  Appellants,  v. 
C.  E.  BOYCE,  Plaintiff  and  Appellee. 

1.  Judgment  on  Pleadings,  When  Proper — Motion  roR  Equivalent 

•  TO  Demurrer  to  the  Answer. — When  any  defense  has  been  pleadet% 

Tinleaa  the  pleadings  ehow  a  clear  right  for  recovery  on  the  part 

of  the  plaintiff,  after  giving  due  weight  to  the  defense  presented  in 

the  answer,  the  plaintiff  is  not  entitled  to  judgment  on  the  plead- 
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ings;  and  in  that  sense  a  motion  for  judgment  on  the  pleadings  is 
equivalent  to  a  demurrer  to  the  answer. 

2.  Pleading — Statute  of  Liicitations — ^Eev.  Stats.  Abiz.  1887,  Par. 
2328,  Construed  —  Demurrer  —  Answer,  When  Proper. — ^Under 
paragraph  2328,  supra,  providing  that  the  laws  of  limitation  shall 
not  be  made  available  unless  it  be  specially  set  fortn  as  defense 
in  the  answer  where  the  bar  of  limitations  appears  on  the  face 
of  the  pleadings  it-  can  be  pleaded  hj  demurrer.  In  cases  where 
the  bar  exists  asi  a  matter  of  fact,  but  is  not  shown  on  the  face 
of  the  complaint,  and  must  be  established  bj  evidence  aHunde,  the 
statute  must  be  pleaded  by  way  of  answer.  A  demurrer  is  con- 
sidered for  such  purpose  an  answer  to  that  extent,  and  thus  is 
reconciled  to  the  requirements  of  the  above  statute. 

8.  Same — Answer — Construction. — ^A  pleading  called  an  answer  which 
has  in  it  the  elements  that  constitute  an  answer  rather  than  a 
demurrer  will  be  treated  as  such  although  worded  in  part  after 
the  manner  of  a  plea  by  demurrer. 

4.  Same — Same — Statute  op  Limitations — Sufficiency. — Allegations 

contained  in  an  answer  setting  up  the'  bar  of  the  statute  of  limi- 
tations, "That  at  all  times,  since  the'  said  seventh  day  of  October, 
1893,  the  defendants  have  been  within  the  territory  of  Arizona, 
and  have  been  under  no  disability  that  would  suspend  the  statute 
of  limitations,"  aro  material  allegations  of  fact,  that  entitle  the 
defendants  to  support  them  by  evidence  in  the  trial  of  the  case. 

5.  Same — Same — Same  —  Necessity   for  Verification  —  Rev.   Stats. 

Ariz.  1887,  Par.  735,  Subd.  11,  and  Par.  1880,  Cited  and  Construed. 
— An  unverified  answer  pleading  the  bar  of  the  statute  of  limita- 
tions to  a  verified  complaint  setting  up  an  open  account  is  not 
within  the  provisions  of  paragraph  735,  subdivision  11,  or  paragraph 
1880,  supra,  requiring  a  verified  answer,  for  the  reason  that  such 
answer  does-  not  deny  the  account  or  any  item  thereof. 

6.  Judgment  on  Pleadings — Statute  of  Limitations — Sufficiency  of 

Answer — Bev.  Stats.  Ariz.  1887,  Pars.  2311,  2312,  Cited  ant> 
Construed. — Paragraph  2311,  supra,  provides  that  actions  upon 
open  accounts  shall  be  commenced  and  prosecuted  within  three  years 
after  the  cause  of  action  shall  have  accrued,  and  not  afterwards; 
and  paragraph  2312,  supra,  provides  that  the  limitation  shall  run 
against  each  item  from  the  date  of  delivery,  unless  otherwise  spe- 
cifically directed.  Where:  the  complaint  in  an  action  upon  an  open 
account  contains  an  itemized  statement  showing  the  dates  of  delivery 
of  the  several  items,  and  the  answer  alleges  the  entire  account, 
including  the  very  last  item  charged  to  be  beyond  the  prescribed 
limitation  of  time,  and  sets  up  the  bar  of  the  statute,  it  is  error  to 
render  judgment  for  the  plaintiff  on  the  pleadings. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
Owen  T.  Rouse,  Judge.    Reversed. 
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The  facts  are  stated  in  the  opinion. 

E.  S.  Clark,  for  Appellants. 
Hemdon  &  Norris,  for  Appellee. 

DOAN,  J. — This  is  an  appeal  from  the  judgment  rendered 
during  the  March  term,  1897,  of  the  district  court  of  Coconino 
County  in  an  action  for  debt  arising  upon  an  open  account 
between  merchant  and  customers.  It  was  tried  in  the  court 
below  on  a  motion  by  the  plaintiff  for  a  judgment  on  the 
pleadings.  The  appellee  filed  his  action  in  the  court  below  on 
the  fourth  day  of  December,  1896,  in  which  he  complained 
of  the  defendants,  and  alleged:  **That  the  defendants  are 
indebted  to  the  plaintiff  in  the  sum  of  $465.98,  which  he 
claims,  with  interest  from  the  16th  day  of  April,  1894,  upon 
an  open  account  for  certain  goods,  wares,  and  merchandise 
sold  and  delivered  by  the  plaintiff  to  the  defendants,  at  their 
request,  between  the  4th  day  of  February,  1893,  and  the  16th 
day  of  April,  1894.  An  itemized  statement  of  said  goods, 
wares,  and  merchandise  so  furnished,  duly  verified,  is  hereto 
attached,  and  marked  'Exhibit  A,'  and  made  a  part  of  this 
complaint.  That  the  defendants  have  not  paid  the  said  sum, 
nor  any  part  thereof,  although  often  requested  so  to  do. 
Wherefore  plaintiff  prays  judgment  in  the  sum  of  $465.98, 
with  interest  from  the  16th  day  of  April,  1894,  and  costs  of 
suit."  To  this  complaint,  and  made  a  part  thereof,  is  at- 
tached, as  Exhibit  A,  an  itemized  account  or  bill  of  particu- 
lars, setting  forth  the  various  items  sued  for,  with  the  dates 
when  sold  by  plaintiff  and  delivered  to  defendants,  the  first 
item  being  dated  February  4,  1893,  and  the  last  item  being 
dated  October  7, 1893,  the  total  amount  charged  being  $508.06. 
Following  these  debits  appear  five  several  credits,  dated  from 
February  16,  1893,  to  June  16,  1894,  aggregating  $42.08, 
which,  being  deducted  from  the  total  amount  charged,  leaves 
the  amount  sued  for  $465.98.  This  account  is  verified  by  the 
following  afiidavit:  '*C.  E.  Boyce,  being  duly  sworn,  deposes 
and  says  that  the  above  account  is,  within  his  knowledge,  just 
and  true ;  that  it  is  due ;  that  all  just  and  lawful  offsets,  pay- 
ments, and  credits  have  been  allowed."  (Signed  and  sworn 
to.)     The  defendants  answered  as  follows:    ''Come  now  the 
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defendants  above  named,  and,  for  answer  to  plaintiff's  com- 
plaint on  file  herein,  say,  first,  that  it  appears  on  the  face  of 
plaintiff's  complaint,  and  defendants  so  allege  the  fact  to  be, 
that  plaintiff's  said  suit  was  not  commenced  within  three 
years  after  his  said  cause  of  action  had  accrued ;  that  the  last 
item  charged  against  defendants  in  the  account  upon  which 
plaintiff  bases  his  action  was  delivered  on  the  7th  day  of 
October,  1893,  and  the  said  action  was  not  commenced  until 
the  4th  of  December,  1896 ;  and  that  defendants  at  all  times 
since  the  said  7th  day  of  October,  1893,  have  been  within  the 
territory  of  Arizona,  and  have  been  under  no  disability  that 
would  suspend  the  statute  of  limitations.  Wherefore  defend- 
ants pray  judgment  that  said  action  be  adjudged  to  be  barred 
by  the  statute  of  limitations,  and  that  defendants  recover 
their  costs  herein."  The  cause  came  on  for  trial  in  the  dis- 
trict court  on  motion  by  plaintiff  for  judgment  on  the  plead- 
ings, and  the  court  rendered  judgment  on  the  pleadings,  as 
prayed  for  in  said  motion,  in  the  sum  of  $465.98,  with  interest 
thereon  from  the  16th  day  of  June,  1894,  from  which  judg- 
ment, and  the  order  denying  a  new  trial,  the  defendants 
appealed,  and  assigned  as  error  **that  the  court  erred  in  ren- 
dering judgment  for  plaintiff  on  the  pleadings,  and  in  holding 
the  plaintiff's  action  was  not  barred  by  the  statute  of  limita- 
tions." 

The  first  point  raised  by  the  appellants  is,  that  the  court 
erred  in  giving  judgment  on  the  pleadings,  founded  upon  the 
legal  proposition  that  when  any  defense  has  been  pleaded, 
unless  the  nature  of  the  pleadings  show  a  clear  right  for 
recovery  on  the  part  of  the  plaintiff,  after  giving  due  weight 
to  the  defense  presented  in  the  answer,  the  plaintiff  is  not 
entitled  to  judgment  on  the  pleadings;  and  in  that  sense  a 
motion  for  judgment  on  the  pleadings  is  equivalent  to  a  de- 
murrer to  the  answer.  In  this  instance  the  district  court 
seems  to  have  gone  upon  the  supposition  that  the  plea  of  limi- 
tation was  raised  by  demurrer.  The  only  ground  on  which 
the  judgment  of  the  district  court  could  be  sustained  is,  that 
instead  of  passing  upon  the  merits  of  the  plea  of  limitation, 
it  passed  upon  the  sufficiency  of  the  pleading;  that  rather 
than  adjudging  that  the  limitation  would  not  run  against  the 
account,  if  properly  pleaded,  the  decision  was  rendered  upon 
the  validity  of  this  plea  of  the  statute  of  limitations  by  way 
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of  demurrer,  and  decided  against  the  validity  of  the  plea, 
because  of  the  fact  that  the  bar  did  not  appear  in  the  face  of 
the  pleadings, — a  theory  that  would  be  supported  by  the  fact 
that  the  complaint  itself  gave  the  dates  from  February  4, 
1893,  to  the  sixteenth  day  of  April,  1894,  and  it  was  only  the 
verified  account  attached  thereto  which  gave  the  last  date 
of  the  account  as  October  7,  1893, — a  date  clearly  subject  to 
the  bar  of  the  statute.  Our  statutes  provide  (Rev.  Stats., 
par.  2328)  that  **the  laws  of  limitation  in  this  territory  shall 
not  be  made  available  to  any  citizen  in  any  suit  in  any  of  the 
courts  of  this  territory  unless  it  be  specially  set  forth  as  de- 
fense in  his  answer."  In  accordance  therewith,  it  has  been 
contended  that  the  statute  of  limitations  cannot  be  pleaded 
by  demurrer,  but  must,  because  of  the  requirements  of  this 
statute,  be  pleaded  by  way  of  answer.  The  better  opinion, 
however,  in  the  courts,  under  our  code  practice,  seems  to  be 
that,  where  the  bar  of  limitations  appears  on  the  face  of  the 
pleadings,  it  can  be  pleaded  by  demurrer,  but  in  cases  where 
the  bar  exists  as  a  matter  of  fact,  but  is  not  shown  in  the  face 
of  the  complaint,  and  must  be  established  by  evidence  aliunde, 
the  statute  must  be  pleaded  by  way  of  answer,  and  is  recon- 
ciled to  the  requirements  of  the  statute  above  quoted  on  the 
theory  that  in  the  contemplation  of  our  code  a  demurrer  is 
considered  for  such  purpose  an  answer,  to  that  extent.  An 
examination  of  the  pleadings  in  this  case,  however,  discloses 
the  fact  that  the  bar  of  the  limitation  was  raised  by  answer, 
and  not  by  demurrer.  That  being  the  case,  it  is  immaterial 
whether  the  bar  of  the  statute  was  apparent  in  the  plaintiff's 
pleadings  or  not.  The  records  show  that  the  defendants  filed 
their  answer  as  follows:  **Come  now  the  defendants  above 
named,  and,  for  answer  to  plaintiff's  complaint  on  file  herein, 
say  that  it  appears  on  the  face  of  plaintiff's  complaint,  and 
defendants  so  allege  the  fact  to  be,  that  plaintiff's  said  suit 
was  not  commenced  within  three  years  after  his  cause  of 
action  had  accrued ;  that  the  last  item  charged  against  defend- 
ants in  the  account  upon  which  plaintiff  based  his  action  was 
delivered  on  the  7th  day  of  October,  1893,  and  the  said  action 
was  not  commenced  until  the  4th  day  of  December,  1896 ;  and 
that  defendants  at  all  times  since  the  said  7th  day  of  October, 
1893,  have  been  within  the  territory  of  Arizona,  and  have  been 
under  no  disability  that  would  suspend  the  statute  of  limita- 
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tions.  Wherefore  defendants  pray  judgment  that  the  said 
action  be  adjudged  to  be  barred  by  the  statute  of  limitations, 
and  the  defendants  recover  their  costs  herein.'*  This  is 
plainly  and  distinctly  an  answer,  in  every  sense  of  the  word. 
It  is  called  an  answer  in  the  pleadings,  and  has  in  it  the  ele- 
ments that  constitute  an  answer  rather  than  a  demurrer. 
While  it  is  true  that  the  first  part  of  the  first  paragraph  of  the 
answer  is  worded  after  the  manner  of  a  plea  by  demurrer, 
and  the  allegation  "that  it  appears  on  the  face  of  the  com- 
plaint" is  made,  which  is  unnecessary,  and  the  further  alle- 
gation **that  plaintiff's  suit  was  not  commenced  within  three 
years  after  his  said  cause  of  action  had  accrued,"  might  be 
construed  to  be  a  statement  of  a  conclusion  of  law,  rather  than 
a  statement  of  fact,  if  those  two  expressions  are  excluded,  as 
surplusage,  there  still  remains  enough  to  constitute  a  sufl5- 
cient  answer  in  the  statement,  **  Defendants  so  allege  the  fact 
to  be,  that  the  last  item  charged  against  defendants  in  the 
account  on  which  plaintiff  bases  his  action  was  delivered  on 
the  7th  day  of  October,  1893,  and  the  said  action  was  not 
commenced  until  the  4th  day  of  December,  1896."  These  are 
allegations  of  facts, — the  one  fact  relative  to  the  date  of  the 
last  item,  and  the  other  fact  alleged  relative  to  the  date  of 
commencement  of  the  action.  They  possess  the  essential  ele- 
ments of  an  answer  in  pleading,  and  they  entitle  the  defend- 
ants to  an  opportunity  in  court  to  establish  them  by  evidence. 
The  further  allegations  contained  in  the  answer,  **that  at  all 
times  since  the  said  7th  day  of  October,  1893,  the  defendants 
have  been  within  the  territory  of  Arizona,  and  have  been 
under  no  disability  that  would  suspend  the  statute  of  limita- 
tions," are  likewise  allegations  of  fact  material  to  the  issue, 
that  entitle  the  defendants  to  an  opportunity  to  support  them 
by  evidence  in  the  trial  of  the  case  before  judgment  shall  be 
rendered  against  them.  And  it  is  because  of  these  facts  thus 
alleged  in  the  answer  that  **  defendants  pray  judgment  that 
said  action  be  adjudged  to  be  barred  by  the  statute  of  limita- 
tions." If  this  answer  was  properly  before  the  court,  it  was 
error  on  the  part  of  the  court  to  give  a  judgment  on  the  plead- 
ings, unless  the  facts  thus  alleged  would  have  been  insuffi- 
cient to  have  defeated  a  judgment  for  the  plaintiff.  The  two 
points,  therefore,  upon  which  the  case  would  turn,  are :  First, 
was  this  answer  properly  before  the  court?  and  second,  were 
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the  facts  alleged  sufficient^  if  established,  to  defeat  the  cause 
of  action  Y 

On  the  first  point  it  is  objected  by  the  appellee's  counsel 
that  there  was  no  verified  answer  before'  the  court,  basing 
their  objection  upon  the  requirement  in  the  Revised  Statutes 
(par.  735)  :  **That  any  answer  setting  up  any  of  the  follow- 
ing matters,  unless  the. truth  of  the  pleadings  appear  of  rec- 
ord, shall  be  verified  by  affidavit.'*  Subdivision  11:  **That 
an  account  which  is  the  foundation  of  the  plaintiff's  action 
and  supported  by  an  affidavit  is  not  just,  and  in  such  case  the 
answer  shall  set  forth  the  items  and  particulars  which  are  un- 
just." .They  have  cited  also  in  support  of  their  view  para- 
graph 1880,  which  is  very  similar  to  the  foregoing,  and  reads : 
**When  any  action  or  defense  is  founded  upon  an  open  ac- 
count supported  by  affidavit  to  the  effect  that  such  account  is 
just  and  true,  that  it  is  due,  the  same  shall  be  taken  as  prima 
facie  evidence  thereof  unless  the  defendant  shall  at  least  one 
day  before  the  trial  file  a  written  denial  under  oath,  stating 
that  such  account  is  not  just  or  true  in  whole  or  in  part.  Where 
he  fails  to  file  such  affidavit,  he  shall  not  be  permitted  to  deny 
the  account  or  any  item  therein,  as  the  case  may  be."  This 
objection  does  not  raise  any  material  issue,  for  the  reason  that 
in  this  instance  the  defendants  have  not  denied  the  account, 
or  any  item  therein.  He  has  not  attacked  the  truth  or  cor- 
rectness of  the  items  or  questioned  the  indebtedness  therefor, 
but  has  simply  raised  the  bar  of  the  statute  of  limitations, 
which  does  not  attack  or  deny  the  account  in  any  manner 
whatever,  but  simply  leaves  the  plaintiff  without  the  remedy 
of  a  judgment  by  which  to  enforce  the  collection  of  the  in- 
debtedness incurred  thereunder.  This  pleading  does  not  come 
within  the  prohibitive  paragraphs  cited,  but,  allowing  the 
prima  fade  case  already  made  by  the  plaintiff's  verified  ac- 
count to  stand  unassailed,  it  goes  on  to  set  up  a  defense  that 
is  entirely  consistent  with  the  truth  and  correctness  of  the 
account,  and  that  will  defeat  the  judgment,  notwithstanding 
the  evidence  thus  admitted  to  be  true.  For  this  purpose  the 
defendants  were  entitled  to  file  their  unverified  pleading ;  and 
if  the  facts  alleged  in  this  unverified  answer  were  sufficient,  if 
established,  to  defeat  the  plaintiff's  recovery,  the  court  erred 
in  rendering  judgment  for  the  plaintiff  on  the  pleadings. 

The  answer  alleged  'Hhat  the  last  item  charged  against 
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defendants  in  the  account  upon  which  plaintiff  bases  his 
action  was  delivered  on  the  7th  day  of  October,  1893,  and 
the  said  action  was  not  commenced  until  the  4th  day  of  De- 
cember, 1896,  and  that  defendants  at  all  times  since  the  said 
7th  day  of  October,  1893,  have  been  within  the  territory  of  Ari- 
zona, and  have  been  under  no  disability  that  would  suspend 
the  statute  of  limitations. ' '  The  Revised  Statutes  of  Arizona 
(par.  2311)  provides:  ** There  shall  be  commenced  and  prose- 
cuted within  three  years  after  the  cause  of  action  shall  have 
accrued  and  not  afterwards  all  actions  upon  stated  or  open 
accounts  other  than  such  mutual  and  current  account  as  con- 
cern the  trade  of  merchandise  and  between  merchant  and 
merchant,  their  factors  and  agents."  Paragraph  2312:  **In 
all  accounts  except  those  between  merchant  and  merchant,  as 
aforesaid,  their  factors  and  agents,  the  respective  times  and 
dates  of  delivery  of  the  several  items  charge'd  shall,  after 
demand  made  in  writing,  be  particularly  specified,  and  limi- 
tation shall  run  against  each  item  from  the  date  of  such  de- 
livery, unless  otherwise  specifically  directed."  That  was  done 
in  this  instance  without  demand  in  writing:  There  is  no 
claim  that  any  contract  whatever  was  made  affecting  the 
question  of  limitation.  The  answer  alleges  the  entire  account, 
including  the  very  last  item  charged,  to  be  beyond  the  pre- 
scribed limitation  of  time,  and  sets  up  the  bar  of  the  statute. 
The  establishment  of  this  fact  by  the  itemized  statement  veri- 
fied by  afiidavit,  and  attached  to  the  complaint,  was  unneces- 
sary to  decide  the  question  at  issue,  because  whether  the  facta 
were  established  oif  not  does  not  affect  the  proposition  that, 
with  the  facts  alleged,  and  the  statute  pleaded,  it  was  error 
on  the  part  of  the  district  court  to  render  judgment  for  the 
plaintiff  on  the  pleadings,  and  by  that  means  preclude  the 
defendants  from  the  opportunity  of  sustaining  by  evidence 
the  allegation  in  their  answer.  The  judgment  of  the  district 
court  is  therefore  reversed  and  the  case  remanded. 

Street,  C.  J.,  Davis,  J.,  and  Sloan,  J.,  concur. 
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[Civil  No.  610.    riled  June  11,  1898.] 
[53  Pae.  679.] 

F.  E.  JORDAN  et  al.,  Plaintiflfs  and  AppeUants,  v.  GEORGE 
H.  SCHUERMAN,  Defendant  and  AppeUee. 

1.  Continuance — ^Amended  Pleadings  —  Surprise  —  Granting  Discre- 

tionary— Similar  Action  between  Same  Parties  Befresented  by 
Same  Attorney  and  Involving  Much  of  the  Evidence  in  the  Pres- 
ent Case. — The  refusal  of  the  trial  court  to  grant  a  continuance  upon 
the  motion  of  plaintiffs  and  appellants  alleging  surprise  and  inabil- 
ity to  proceed  with  the  trial  in  an  action  to  quiet  title  to  mining 
ground  because  of  the  filing  of  an  amended  answer  setting  up  the 
location  of  two  claims  which,  if  established,  would  render  plaintiffs' 
location  void,  is  discretionary,  and  will  not  be  reviewed,  where  it 
appears  that  the  parties  and  attorneys  were  identical  with  those  in 
a  similar  action,  tried  but  a  few  months  before,  wherein  a  large 
part  of  the  evidence  affecting  the  present  case  was  introduced. 

2.  Mines  and  Mining — Amended  Location  Notice — Does  not  Give 

New  Bights — Jordan  v.  Duke,  ante,  p.  55,  Followed— Evidence 
Admissible  —  Except  as  to  Intervening  Bights.  —  An  amended, 
location  notice  does  not  inaugurate  any  new  rights,  it  having  rela- 
tion to  the  original  location  {Jordan  v.  Duke,  supra,  followed) ;  and 
the  introduction  of  such  amended  location  notice  is  permissible, 
except  as  against  the  rights  of  parties  which  have  accrued  between 
the  time  of  the  original  location  and  the  amended  location. 

3.  Same — Same — Evidence — None  that  Original  Location  Was  In- 

valid.— The  making  of  an  amended  location  is  no  proof  that  the 
original  location  was  invalid. 

4.  Same — Location  Notice — Evidence — Prima  Facie  as  to  Acts  Be- 

cited  as  Having  Been  Done. — A  location 'certificate  is  under  the 
laws  of  this  territory  prima  facie  evidence  that  the  acts  set  out 
therein  have  been  performed  by  the  locators  of  the  claiim. 

6.  Appeal  and  Error — Beview — Evidence  —  Sufficiency  —  Must  Be 
Grave  Ebrors  in  Bulings  to  Beverse. — Where  the  evidence  supports 
the  verdict,  this  court  will  not  disturb  a  judgment  thereon,  unless 
there  be  grave  errors  in  the  rulings  of  the  trial  court« 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
R.  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

F.  E.  Corbett,  Hemdon  &  Norris,  and  John  J.  Hawkins, 
for  Appellants. 
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T.  W.  Johnston,  W.  H.  Barnes,  and  Franklin  E.  Brooks, 
for  Appellee. 

STREET,  C.  J.— The  appellee,  George  H.  Schuerman,  filed 
in  the  land  office  at  Prescott,  Arizona,  on  the  thirtieth  day  of 
April,  1895,  an  application  for  patent  to  a  certain  mining 
claim  in  Verde  Mining  District,  Yavapai  County,  Arizona, 
caUed  the  *' Wonderful."  On  the  third  day  of  August,  1895, 
and  within  the  period  of  sixty  days  of  publication  of  applica- 
tion, appellants  filed  in  said  land  office  their  contest  to  said 
application  for  patent  to  said  Wonderful  mining  claim,  on 
the  ground  that  3.66  acres  of  land  embraced  in  the  Wonder- 
ful mining  claim  was  the  property  of  appellants,  and  within 
the  limits  of  a  certain  mining  claim  belonging  to  them,  called 
the  Equator.  Upon  the  filing  of  said  contest  the  usual  order 
was  made  in  the  land  office  stopping  all  further  proceedings 
until  the  rights  of  the  parties  to  that  portion  of  said  mining 
claim  in  contest  could  be  ascertained  by  a  court  of  competent 
jurisdiction* 


Appellants  thereafter  instituted  this  suit  against  appellee, 
claiming  title  to,  and  the  right  of  possession  of,  3.66  acres  of 
land  embraced  within  the  Wonderful  mining  claim,  as  well 
as  within  the  Equator  mining  claim,  as  shown  by  a  diagram 
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aceompanymg  this  opinion,  by  virtue  of  said  Equator  location 
made  on  the  first  day  of  January,  1884. 

The  action  of  appellants  against  appellee  is  in  the  nature 
of  a  suit  to  quiet  title,  under  the  provisions  of  paragraph 
3132  of  the  Revised  Statutes  of  Arizona,  approved  March  17, 
1891,  which  reads  as  follows:  **An  action  to  determine  and 
quiet  the  title  of  real  property  may  be  brought  by  any  one 
having  or  claiming  an  interest  therein,  whether  in  or  out  of 
possession  of  the  same,  against  another  who  claims  an  estate 
or  interest  adverse  to  him.'*  Within  the  time  for  answering 
«uch  complaint  the  defendant,  Schuerman,  filed  a  general 
denial;  and  afterwards,  on  the  twenty-third  day  of  August, 
1897,  one  day  before  the  cause  was  called  for  trial,  filed  an 
amended  answer  and  cross-complaint,  setting  up  title  to  the 
land  in  dispute  by  virtue  of  the  said  Wonderful  mining  loca- 
tion made  on  the  eighteenth  day  of  October,  1883,  and  asked 
that  his  title  thereto  be  quieted  against  the  claim  of  appellants. 
Defendant  further  alleged  in  his  answer  that  at  a  date  less 
than  sixty  days  prior  to  the  eleventh  day  of  November,  1896, 
being  the  owner  of  the  Wonderful  lode,  and  in  possession 
thereof,  he  made  an  amended  location  thereof,  and  did  on  the 
tenth  day  of  December,  1896,  cause  to  be  recorded  in  the  oflSce 
of  the  county  recorder  a  certificate  of  such  amended  location, 
all  of  which  was  done  in  accordance  with  the  laws  of  the  terri- 
tory of  Arizona  and  the  statutes  of  the  United  States.  De- 
fendant, as  a  further  defense  to  plaintiffs'  complaint,  alleged 
that  on  the  seventeenth  day  of  October,  1883,  the  Copper 
Chief  mining  claim  was  located,  and  that  on  the  first  day  of 
January,  1884,  it  was  a  good  and  valid  subsisting  mining 
claim;  and  all  the  acts  done  or  attempted  in  the  location  of 
the  Equator  claim  were  done  and  performed  within  the  lim- 
its and  upon  the  territory  of  the  said  Copper  Chief  mining 
claim ;  and  that  therefore  the  Equator  location  was  void. 

The  contest  between  these  parties  in  reference  to  the  Copper 
Chief  and  Equator  claims,  or  the  conflict  of  territory  amount- 
ing to  6.14  acres  of  land  in  common  to  those  two  claims,  was 
decided  by  this  court  at  the  present  term,  and  is  reported  in 
Jordan  v.  Duke,  ante,  p.  55,  53  Pac.  197. 

By  reference  to  the  diagram  accompanying  this  opinion, 
which  is  identical  with  the  diagram  accompanying  that  opin- 
ion, it  will  be  seen  that  the  Copper  Chief  and  Wonderful  loca- 
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tions  lie  virtually  parallel  to  each  other,  and  practically  at 
right  angles  to  the  Equator  claim,  and  it  will  also  be  seen  what 
ground  is  in  dispute  in  each  contest.  The  dispute  as  to  the 
ground  in  contest  in  this  action  is  of  a  similar  nature  to 
the  dispute  in  the  case  referred  to  between  the  Equator  and  the 
Copper  Chief,  and,  as  in  that  case,  arises  upon  priority  of 
location, — in  that  case,  priority  of  location  between  the  Copper 
Chief  and  the  Equator;  in  this  case,  between  the  Wonderful 
and  the  Equator.  A  portion  of  the  ground  in  dispute  ia 
within  the  surface  lines  of  a  mining  claim  located  in  Decem- 
ber, 1879,  by  W.  H.  Ferguson  in  the  name  of  G.  V.  Kell, 
James  Biddle,  and  O.  B.  Wilcox,  called  the  '^Wartoga," 
which,  because  of  some  supposed  defects  in  the  location,  was 
relocated  by  the  same  locator  in  the  name  of  the  same  claim- 
ants in  February,  1880.  G.  V.  Kell,  under  the  theory  that  the 
annual  expenditure  had  not  been  made  on  the  Wartoga  in 
1880  or  1881,  performed  acts  of  relocation  of  that  claim  on 
the  second  day  of  January,  1882.  On  the  eighteenth  day  of 
October,  1883,  Ferguson,  ignoring  the  attempted  location  of 
Kell,  made  on  January  2,  1882,  and  claiming  that  the  annual 
expenditure  had  been  performed  on  the  Wartoga  for  the  year 
1881,  but  not  for  the  year  1882  or  1883,  made  acts  of  location 
of  ground  largely  within  the  line  of  the  Wartoga  location,  and 
also  of  considerable  ground  outside,  under  the  name  of  the 
Wonderful,  including  the  ground  in  dispute,  and  claimed  by 
appellee.  Appellants  claim  the  ground  by  virtue  of  the 
Equator  location  made  January  1,  1884. 

The  questions  submitted  to  the  jury  became  narrowed  to 
almost  the  single  question  whether  the  annual  expenditure  bad 
been  made  on  the  Wartoga  located  by  Ferguson  for  the  year 
1881.  If  it  had  been  done,  and  the  jury  should  so  find,  as  they 
of  necessity  must  find  in  rendering  their  verdict  for  appeUee, 
the  same  result  would  be  arrived  at  which  was  reached  in  the 
case  of  Jordan  v.  Duke,  ante,  p.  55,  already  referred  to  in  the 
contest  between  the  Copper  Chief  and  the  Equator,  decided 
by  the  court  at  the  present  term,  and  reported  in  6  Ariz.  55, 
53  Pac.  197 ;  and  the  reasoning  there  used  by  the  court  would 
as  to  similar  facts  be  pertinent  to  the  circumstances,  condi- 
tions, and  law  of  this  case. 

One  of  the  assignments  of  error  which  appellants  insist  upon 
with  vigor  is,  that  the  court  refused  to  grant  a  continuance  of 
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the  trial  of  the  cause  upon  their  affidavit  that  the  amended 
answer  of  appellee,  setting  up  the  location  of  the  Wartoga  and 
the  Copper  Chief  claims,  had  taken  them  by  surprise,  and  that 
they  were  not  ready  to  proceed  to  trial.  When  we  take  into 
consideration  the  fact  that  the  cause  of  Jorda/n  v.  Duke,  here- 
tofore referred  to,  had  but  a  few  months  before  been  tried, 
and  that  the  parties  in  this  action  were  identical  with  the 
parties  in  that  action ;  that,  in  the  trial  of  that  cause  in  the 
district  court,  a  large  body  of  the  evidence  had  relation  to  all 
claims  covered  by  any  portion  of  the  location  of  the  Equator, 
including  the  Wartoga,  the  Wonderful,  the  Nellie,  the  Copper 
Chief,  the  Oak,  and  the  Equator  itself ;  and  that  evidence  had 
also  been  considered  as  to  the  performance  of  the  annual  ex- 
penditure on  all  of  said  mines, — it  seems  impossible  that  these 
parties  or  their  attorneys,  who  are  the  same  in  this  cause  as 
in  the  case  between  the  Equator  and  the  Copper  Chief,  could 
be  surprised  by  appellee  setting  up  any  matters  in  relation  to 
any  of  these  locations.  The  granting  or  refusing  a  continu- 
ance is  a  matter  within  the  discretion  of  the  trial  judge,  and 
we  cannot  think  that  the  rights  of  appellants  have  been  in  the 
least  affected  by  the  refusal  of  the  trial  judge  to  grant  such 
continuance. 

Appellants  further  insist  upon  their  assignment  of  error  in 
relation  to  the  amended  notice  which  appellee  made  of  the 
Wonderful  mining  claim.  Substantially  the  same  question 
arose  between  these  parties  in  the  contest  between  the  Equator 
and  the  Copper  Chief,  wherein  the  appellee,  Schuerman,  was 
added  as  a  party  defendant,  and  allowed  to  introduce  evi* 
dence  in  regard  to  the  amended  location  notice  of  the  Copper 
Chief  mining  claim.  We  there  said  that  the  amended  location 
notice  did  not  inaugurate  any  new  rights;  it  had  relation  to 
the  original  location.  In  contests  of  this  nature  there  is  al- 
ways the  struggle,  first,  to  show  that  the  adversary  has  no 
right  to  claim  the  ground  against  the  other  claimants;  and 
each  claimant  seeks  to  obtain  such  a  verdict  as  may  enable  him 
to  obtain  a  patent  from  the  government  of  the  United  States. 
And  in  this  case  the  issue  is  of  a  three-ply  nature — ^first,  one 
between  the  Equator  claim  and  the  government;  second,  be- 
tween the  Wonderful  claim  and  the  government;  third, 
between  the  Equator  claim  and  the  Wonderful  claim. 

It  was  perfectly  legitimate  to  introduce  evidence  of  the 
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amended  location,  except  as  against  the  rights  of  parties  which 
have  accrued  between  the  time  of  the  original  location  and 
the  amended  location.  An  instruction  covering  that  point  and 
protecting  the  appellants  was  given  by  the  court  as  follows, 
to  wit:  **If  you  should  find  from  the  evidence  that  neither 
the  original  Wonderful  location,  nor  the  location  of  the 
Equator,  was  valid,  but  should  find  from  the  evidence  that  on 
the  eleventh  day  of  November,  1896,  Geoige  H.  Schuerman 
^  was  the  owner  of  the  Wonderful  lode,  and  should  further  find 

that  on  said  date  he  made  a  valid  location  thereof,  as  herein- 
before defined,  then  the  court  instructs  you  that,  in  law,  the 
said  amended  location  dates  back  to  the  original  location  of 
the  said  Wonderful  claim  by  W.  H.  Ferguson,  October  17, 
1883,  and  you  should  find  for  the  defendant,  unless  you  find 
that  legal  rights  of  the  plaintiffs  or  other  persons  have  inter- 
vened and  become  vested  between  October  17,  1883,  and  No- 
vember 11, 1896.  .  .  .  You  are  further  instructed  that  making 
such  an  amended  location  is  no  proof  that  the  original  location 
was  not  valid;  and  are  also  instructed  that  a  location  certifi- 
cate is,  under  the  laws  of  this  territory,  prima  facie  evidence 
that  the  acts  set  out  in  said  amended  location  have  been  per- 
formed by  the  locators  of  the  claim." 

The  balance  of  the  assignments  of  error  refers  to  the  in- 
structions of  the  court,  all  of  which  relate  to  the  relocation  of 
the  Nellie  claim,  and  to  the  resumption  of  work  on  Kell's 
Nellie  at  the  time  the  Equator  claim  was  located,  all  of  which 
matters  have  been  heretofore  adjudicated  between  these  par- 
ties and  fully  determined  by  this  court  in  the  case  of  Jor- 
dan V.  Bvrke,  ante,  p.  55,  53  Pac.  197,  as  hereinbefore 
mentioned. 

The  crucial  point  of  contest  between  appellants  and  ap- 
pellee was  as  to  whether  the  annual  expenditure  had  been 
performed  on  the  Wartoga  claim  in  1881,  which  was  deter- 
minative of  the  question  whether  the  Wonderful  claim  was 
locatable  in  1883.  This  point  has  been  decided  by  the  verdict 
of  a  jury  in  favor  of  appellee,  under  evidence  so  plain  and 
substantial,  and  so  satisfactory  to  this  court,  that  this  court 
feels  it  ought  not  to  disturb  a  judgment  on  that  verdict  un- 
less there  could  be  discovered  some  grave  error  in  the  rulings 
of  the  trial  court.  We  find  none.  So  far  as  the  record  dis- 
closes the  rulings  of  the  court  on  the  trial,  we  are  not  able  to 
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say  such  error  was  committed  as  to  prejudice  appellants  in 
their  contest.    The  judgment  of  the  district  court  is  affirmed. 

Davis,  J.y  and  Doan,  J.,  concur. 


[CivU  No.  618.    Piled  June  11,  1898.] 
[53  Pae.  578.] 

H.  B.  SCOTT,  Defendant  and  Appellant,  v.  PATRICK  T. 
HURLEY  et  al.,  Plaintiflfs  and  Appellees. 

1.  Appeal  and  Ebbor — ^Beviiew — Scope. — The  refusal  of  the  court  to 

set  amde  the  sheriff's  sale  of  property  under  foreclosure  will  not  be 
reviewed  on  an  appeal  from  an  order  distributing  and  awarding  the 
surplus  received  at  such  sale. 

2.  Saice — Becord— Failuse  to  Preserve  All  Evidence — ^Presumptions 

— SuppiciENCY  OP  Findings. — Where  the  record  fails  to  preserve  all 
the  evidence  it  must  be  presumed  that  the  evidence  was  sufficient  to 
support  the  findings,  and  where  the  findings  fully  support  the  order 
of  distribution  made  hj  the  cpurt  below  it  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  and  T.  D.  Bennett,  for  Appellant. 

Thomas  Armstrong,  Jr.,  for  Appellees. 

DAVIS,  J. — In  an  action  to  foreclose  a  mortgage  upon  real 
estate,  the  appellant,  the  appellees,  and  other  persons  claim- 
ing lien  or  interest  therein  were  made  parties  defendant  and 
duly  served  with  process.  Failing  to  answer,  default  was  en- 
tered against  them,  and  under  a  decree  of  foreclosure  made 
in  the  case  the  mortgaged  premises  were  sold  for  an  amount 
which  was  $2,510.03  in  excess  of  the  plaintiff's  claim.  This 
surplus  was  paid  into  court  hy  the  sheriff,  whereupon  the 
appellee  P.  T.  Hurley  filed  an  application  in  said  action  for 
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an  order  directing  the  payment  to  him  of  said  surplus,  claim- 
ing to  be  entitled  thereto  by  virtue  of  his  interest  in  said 
premises.  Upon  notice  of  said  application,  the  appellant,  H. 
B.  Scott,  and  other  defendants  also  appeared  and  respectively 
ajsserted  claim  to  said  fund.  On  a  hearing  to  determine  the 
rights  and  priorities  of  the  several  claimants  to  said  fund 
the  evidence  introduced  was  principally  documentary.  The 
court  made  an  order  distributing  and  awarding  said  surplus 
to  the  appellees,  P.  T.  Hurley  and  D.  A.  Tyrrell,  and  it  is 
from  this  order  that  the  appeal  is  taken.  Two  propositions  of 
error  are  assigned.  The  first  is  predicated  upon  the  refusal 
of  the  court  to  set  aside  the  sheriff's  sale  of  the  property,  and 
relates  to  a  matter  which  is  not  before  us  for  review,  it  plainly 
appearing  from  the  record  and  bond  that  no  appeal  has  been 
taken  from  any  order  of  the  court  denying  a  motion  or  appli- 
cation to  set  aside  the  sale.  The  second  proposition  of  error 
is  the  disallowance  of  the  appellant's  claim  to  said  surplus 
fund  and  the  distribution  thereof  to  the  appellees.  The  order 
of  the  lower  court  making  disposition  of  said  fund  was  based 
upon  findings  of  fact,  which  are  embodied  in  the  record.  An 
inspection  of  the  record  discloses  that  various  matters  of  docu- 
mentary evidence,  referred  to  as  having  been  introduced  on 
the  hearing  in  the  court  below,  have  not  been  brought  to  this 
court.  It  being  manifest  that  there  has  been  a  failure  to 
preserve  all  of  the  evidence,  it  must  be  presumed  that  the  evi- 
dence before  the  lower  court  was  sufficient  to  sustain  the  find- 
ings as  made.  These  findings  fully  support  and  warrant  the 
order  of  distribution  which  the  court  made,  and  the  same  is 
accordingly  affirmed. 

Street,  C.  J.,  Sloan,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  605.    Filed  June  11,  1898.] 
[53  Pac.  588.] 

THE  LONDON,  PARIS,  AND  AMERICAN  BANK, 
LIMITED,  et  al.,  Plaintiffs  and  Appellants,  v.  D.  A. 
ABRAMS  et  al.,  Defendants  and  Appellees. 

1.  Appeal  and  Error  — Intervention  —  Allowance  Discretionary — 

Will  not  Be  Reviewed— Bev.  Stats.  Ariz.  1887,  Par.  656,  Cited. 
< — ^Where  plaintiffs  and  interveners  are  asserting  claims  to  the  same 
fund  in  the  hands  of  defendant,  an  order  permitting  such  interven- 
tion is  a  matter  so  entirely  within  the  discretion  of  the  trial  court 
that  the  exercise  of  that  discretion  cannot  be  reviewed  here. 
Statute,  supra,  cited. 

2.  Actions  —  Consolidation  or  —  Discretionary  —  Rev.  Stats.  Ariz. 

1887,  Pars.  727,  918,  Construed. — Where  two  suits  are  instituted 
by  different  plaintiffs  against  the  same  defendant  they  are  not 
authorized  to  be  consolidated  by  the  literal  construction  of  para- 
graph 918,  supra,  providing  for  consolidation  of  suits  "by  the  same 
plaintiff  against  the  same  defendant"  or  "by  the  same  plaintiff 
against  several  defendants,"  but  where  they  relate  to  the  same 
subject-matter,  and  plaintiffs  in  one,  on  their  own  motion,  become 
interveners  in  the  other,  an  order  directing  the  cases  to  be  tried 
together  was  within  the  discretion  conferred  by  paragraph  727, 
supra,  which  provides  that  "the  court  may  determine  any  con- 
troversy between  parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties  the  court  shall  order  them 
to  be  brought  in." 

3.  Appeal  and  Error — Beoord — ^Beview — Evidence. — ^Where  the  muti- 
lated, interlined,  and  disfigured  transcript  shows  the  evidence  in 
support  of  the  appellants'  complaint  to  be  meager,  unsatisfactory, 
and  to  a  considerable  extent  incompetent,  this  court  will  not  reverse 
the  judgment  on  the  ground  that  it  is  not  sustained  by  the  evidence. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  M.  Damron,  and  Joseph  H.  Kibbey,  for  Appellants. 

Millay  &  Bennett,  for  Appellees. 
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DAVIS,  J. — This  is  a  consolidation  of  two  separate  actions 
originally  instituted  in  the  district  court  of  Maricopa  County, 
and  tried  therein  as  one  cause.  The  London,  Paris,  and 
American  Bank,  Limited,  et  al.,  brought  a  suit  (No.  2,769) 
against  D.  A.  Abrams,  as  assignee  of  the  Bank  of  Tempe,  sub- 
stantially alleging  in  their  amended  complaint,  filed  December 
30, 1896,  that  between  the  seventeenth  and  twenty-second  daya 
of  May,  1894,  they  intrusted  to  said  bank  for  collection  cer- 
tain notes  and  claims,  amounting  in  the  aggregate  to  the  sum 
of  $1,326.75;  that  the  bank  collected  said  notes  and  claims,, 
commingled  the  proceeds  thereof  with  its  own  funds,  paid  out 
the  same  in  the  usual  course  of  its  business,  and  failed  to  pay 
over  any  part  thereof  to  the  appellants;  that  at  the  time  of 
making  said  collections  the  Bank  of  Tempe  was  insolvent,  and 
knew  the  fact,  and  on  the  twenty-third  day  of  May,  1894,. 
made  an  assignment  of  all  its  real  and  personal  property  to 
the  said  D.  A.  Abrams,  for  the  benefit  of  its  creditors ;  that  the 
said  Abrams  qualified  and  took  possession  of  the  assets  of  the 
bank,  which  consisted  of  $53.15  in  cash  and  other  personal 
property;  that  the  said  assignee  has  converted  the  property 
so  assigned  to  him  into  money,  and  now  has  in  his  hands,  after 
paying  all  expenses  of  the  administration  of  said  trust,  the 
sum  of  $1,279.76;  that  the  claims  of  these  appellants  have 
been  duly  presented  to,  and  allowed  by,  said  assignee,  and 
payment  demanded,  but  that  payment  thereof  has  been  re- 
fused; that  other  creditors  of  said  assignor  bank  have  pre- 
sented claims  which  have  been  allowed  amounting  to  the  sum 
of  $12,996.04.  As  further  disclosed  by  the  amended  complaint,, 
it  was  sought  by  those  appellants  who  had  joined  as  plaintiffs 
therein  to  have  an  equitable  preference  declared  in  their 
favor  against  the  fund  of  $1,279.76  remaining  in  the  hands 
of  the  assignee,  and  to  obtain  an  order  for  the  payment  to 
them  of  said  residue,  to  the  exclusion  of  all  other  creditors  of 
said  assignor.  An  answer  was  filed  in  the  suit  by  the  assignee, 
Abrams,  simply  alleging  that  the  liabilities  to  the  general 
creditors  of  said  bank  yet  remained  unpaid,  that  they  were 
necessary  parties,  and  asking  that  the  suit  abate.  There  wasr 
also  filed  an  agreed  statement  of  facts,  signed  by  the  counsel 
for  plaintiffs  and  defendant.  The  record  shows  that  subse- 
quently, on  January  6,  1897,  leave  was  granted  to  R.  B.  Cur- 
ley  and  other  general  creditors,  claiming  to  represent  $6,104.04 
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of  allowed  claims,  to  intervene  in  said  suit,  and  on  January 
8,  1897,  their  complaint  in  intervention  was  filed,  in  which 
they  specifically  deny  all  those  facts  alleged  in  the  amended 
complaint  upon  which  the  plaintiffs  rely  for  preference  over 
the  general  creditors,  deny  that  the  fund  in  the  hands  of  the 
assignee  is  impressed  with  any  trust  in  favor  of  plaintiffs, 
and  allege  that  the  statement  of  facts  was  executed  without 
their  consent  and  against  their  interest,  land  that  the  same  is 
untrue.  There  is  a  further  averment  that  the  assignee  has 
been  acting  as  such  for  the  period  of  two  years  and  eight 
months,  during  which  time  he  has  made  no  report  whatever  to 
the  court;  and  the  interveners  ask  that  the  assignee  be  re- 
quired to  make  a  full  report  of  his  administration  of  said 
trust,  and,  upon  approval  thereof,  that  he  be  ordered  to  dis- 
tribute all  funds  remaining  in  his  hands  equally  among  all 
creditors,  in  proportion  to  their  several  claims.  A  demurrer 
and  motion  to  this  intervention  were  respectively  overruled 
and  denied.  On  January  9, 1897,  the  New  York  Life  Insurance 
Company  also  commenced  an  action  (No.  2,783)  against  D. 
A.  Abrams,  as  assignee  of  the  Bank  of  Tempe ;  its  complaint 
making  all  necessary  and  formal  averments,  and  charging 
that  at  the  said  company's  request  the  said  bank  had  on  May 
15,  1894,  collected  for  it  the  sum  of  $345.50,  and  failed  to 
remit  the  same,  and  asking  that  said  assignee  be  required  to 
pay  said  amount  out  of  the  assets  remaining  in  his  hands. 
On  the  same  day  the  assignee,  Abrams,  filed  an  answer  to  this 
complaint,  admitting  the  allegations  thereof,  but  alleging  and 
setting  forth  in  detail  all  other  claims  which  had  been  pre- 
sented to  and  allowed  by  him,  that  he  was  in  doubt  as  to  the 
manner  in  which  he  should  distribute  the  assets  of  the  in- 
solvent bank,  and  asking  the  direction  of  the  court  therein. 
The  record  shows  that  on  January  15,  1897,  the  London, 
Paris,  and  American  Bank,  Limited,  and  others  (being  the 
parties  plaintiff  in  case  No.  2,769)  filed  a  motion  in  case  No. 
2,783,  representing  that  they  had  an  interest  in  the  subject- 
matter  of  the  latter  action,  and  invoking  permission  to  inter- 
vene and  make  a  defense  therein;  that  on  January  25,  1897, 
the  motion  was  allowed  and  said  leave  granted;  and  that  on 
January  30,  1897,  the  said  parties  filed  an  answer  in  said 
case  No.  2,783.  The  record  further  shows  that  by  order  of  the 
courts  made  January  25,  1897,  said  causes  Nos.  2,769  and 
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2,783  were  directed  to  be  consolidated  and  tried  together; 
that  they  were  so  tried  and  submitted  to  the  court  on  April 
3,  1897,  without  the  intervention  of  a  jury,  whereupon  the 
court  found  that  the  plaintiffs  in  the  said  consolidated  causes 
were  not  entitled  to  any  preference  over  the  interveners,  the 
general  creditors  of  the  Bank  of  Tempe,  nor  over  each  other, 
and  rendered  judgment  that  the  assignee  make  a  complete 
report  of  his  administration  of  said  trust,  and,  upon  the 
approval  of  his  report  by  the  court,  that  he  distribute  the 
funds  remaining  in  his  hands,  pro  rata,  among  all  creditors 
of  said  bank,  without  any  preference.  From  this  judgment 
the  plaintiffs  in  said  consolidated  causes  are  the  appellants. 

The  questions  presented  by  the  record  for  our  consideration 
are  three:  1.  Did  the  court  err  in  permitting  the  general 
creditors  to  intervene  in  case  No.  2,769?  2.  Did  the  court 
err  in  its  order  directing  that  the  two  cases  be  consolidated 
and  tried  together!  3.  Is  the  judgment  sustained  by  the 
evidence ! 

Upon  the  first  proposition  we  think  there  is  manifestly  but 
little  ground  for  controversy.  The  Territorial  Code  of  Civil 
Procedure  provides  that  **any  person  who  has  an  interest  in 
the  subject-matter  of  the  suit  which  can  be  affected  by  the 
judgment  may,  on  leave  of  the  court  or  judge,  intervene  in 
such  suit  or  proceeding  at  any  time  before  the  trial."  Rev. 
Stats.,  par.  656.  The  plaintiffs  and  interveners  were  assert- 
ing claim  to  the  same  fund,  and  the  matter  was  so  entirely 
within  the  discretion  of  the  court  that  the  exercise  of  that 
discretion  cannot  be  reviewed  here. 

The  second  question,  we  think,  also  involves  a  matter 
largely  of  the  court's  discretion.  The  two  actions,  it  is  true, 
are  not  such  as  are  authorized  to  be  consolidated,  by  the  lit- 
eral construction  of  paragraph  918  of  the  Revised  Statutes. 
They  are  not  suits  '*by  the  same  plaintiff  against  the  same 
defendant"  nor  **by  the  same  plaintiff  against  several  de- 
fendants." They  are  cases,  however,  which  relate  to  the 
same  subject-matter,  and  before  trial,  as  the  record  shows, 
the  plaintiffs  in  the  one,  upon  their  own  motion,  became  in- 
terveners in  the  other.  We  consider  that  the  order  directing 
the  cases  to  be  tried  together  was  fairly  within  the  discretion 
conferred  by  paragraph  727  of  the  Revised  Statutes,  which 
provides  that  ''the  court  may  determine  any  controversy  be- 
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tween  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court  shall 
order  them  to  be  brought  in." 

In  the  final  proposition  we  can  see  no  ground  for  reversal. 
An  examination  of  the  mutilated,  interlined,  and  disfigured 
transcript  shows  the  evidence  in  support  of  the  material  alle- 
gations of  the  appellants'  complaints  to  be  meager,  unsatis- 
factory, and  to  a  considerable  extent  incompetent.  It  may 
reasonably  be  questioned  whether  there  is  any  proof  what- 
ever that  the  Bank  of  Tempe  received  these  claims  for  col- 
lection, or  that  it  made  the  collection  thereof,  or  that  the 
proceeds,  if  collected,  were  ever  placed  with  the  other  funds 
of  the  bank.  There  is  no  testimony  covering  these  points 
from  any  person  who  transmitted  the  claims  or  from  any 
officer  or  employee  of  the  bank.  Only  two  witnesses  were 
examined  on  the  trial, — the  assignee  and  his  clerk.  The 
former's  testimony  was  limited  to  a  statement  that  the  latter 
had  been  attending  to  the  details  of  the  management  of  the 
property  and  assets  of  the  bank.  The  testimony  of  the  clerk, 
in  so  far  as  it  related  to  material  points,  was  vague,  indefinite, 
and  based  solely  upon  entries  found  in  books  from  the  bank 
which  had  come  into  the  assignee's  possession.  In  this  state 
of  the  evidence,  we  cannot  say  that  the  judgment  is  not  sus- 
tained. We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Street,  C.  J.,  Sloan,  J.,  and  Doan,  J.,  concur. 


[Civil  No.  607.    Filed  June  11,  1898.] 
[53  Pac.  494.] 

ALBERT  STEINFELD,  Plaintiff  and  Appellant,  v.  W.  J. 

ROSS,  Defendant  and  Appellee. 

1.  Ejectment  —  Answer  —  Adverse  Possession — Issues — Tenancy — 
Evn>ENCE. — ^Where  the  answer  to  a  complaint  in  an  action  in  the 
nature  of  ejectment  is  a  plea  of  adverse  possession,  through  title 
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in  defendant,  adverse  to  plaintiff,  it  is  error  for  the  court  to 
instruct  the  jury  to  bring  in  a  verdict  for  defendant  upon  the  ground 
that  under  the  evidence  it  was  apparent  that  at  the  time  the  action 
was  brought  defendant  was  a  tenant  of  plaintiff,  the  issue  not 
being  between  landlord  and  tenant,  and  the  only  evidence  of  tenancy 
being  the  testimony  of  plaintiff  that  at  one  time  defendant  was  his 
tenant,  but  that  he  had  never  received  any  rent  and  had  not  asked 
for  any  rent  for  more  than  two  years. 

2.  Same — Ouster — Evidence — Defendant's  Title  Deeds — Statute  of 
Limitations — When  Adverse  Holdinq  Commenced. — Plaintiff  in 
ejectment  has  a  right  to  show  the  nature  and  time  of  the  ouster  by 
introducing  the  deeds  under  which  defendant  claims.  Though  the 
deed  as  dated  might  have  been  a  bar  to  the  action  of  plaintiff 
because  of  the  statute  of  limitations,  the  date  is  not  conclusive; 
the  plaintiff  having  the  right  in  connection  therewith  to  have  shown 
that  he  never  knew  of  an  adverse  claim,  and  that  none  had  been 
asserted  until  within  a  period  not  affected  by  the  statute. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  J.  D. 
Bethune,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Prank  H.  Hereford,  for  Appellant. 

The  deed  from  A.  S.  White  to  William  J.  Ross  was  rejected 
as  evidence  by  the  court.  To  use  the  language  of  the  supreme 
court  of  the  United  States:  **When  the  tenant  disclaims  to 
hold  under  his  lease  he  becomes  a  trespasser,  and  his  pos- 
session is  adverse  and  is  open  to  the  action  of  his  landlord  as 
a  possession  acquired  originally  by  wrong.  This  act  is  con- 
clusive on  the  tenant.  He  cannot  revoke  his  disclaimer  and 
adverse  claim  so  as  to  protect  himself  during  the  unexpired 
time  of  the  lease.  He  is  a  trespasser  on  him  who  has  the 
legal  title,  and  the  relation  of  landlord  and  tenant  is  dis- 
solved, and  each  party  is  to  stand  upon  his  own  right  and  the 
landlord  can  without  notice  sue  for  the  possession  of  the 
premises."  Wilson  v.  Watkins,  3  Pet.  43.  See,  also,  Sharpe 
V.  Kelley,  5  Denio,  433;  Bolton  v.  Landers,  27  Cal.  104; 
Smith  V.  Shaw,  16  Cal.  88. 

Therefore,  the  deed  of  A.  S.  White  to  the  defendant  be- 
came of  the  utmost  importance  in  the  case  as  showing  in  the 
strongest  way  known  in  our  law  the  attempt  of  defendant  to 
oust  plaintiff  and  to  initiate  the  very  adverse  claim  of  title 
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set  up  by  defendant  in  two  of  his  answers  as  defenses  in  this 
-case. 

Satterwhite  &  Lovell,  for  Appellee. 

STREET,  C.  J.— Appellant  brought  an  action  in  the  dis- 
trict court  in  and  for  Pima  County,  in  the  nature  of  eject- 
ment, to  recover  from  appellee  and  defendant,  W.  J.  Ross, 
part  of  lot  1  in  the  northeast  quarter  of  section  11  of  township 
14  south,  of  range  13  east,  known  and  described  as  the  **  White 
Place,"  alleging  ouster  to  have  taken  place  on  the  second  day 
of  March,  1890,  and  for  damages  for  the  detention.  The 
defendant,  Ross,  made  answer,  and  denied  that  plaintiff  ever 
was  the  owner  of  any  part  of  the  land,  and  denied  that  plain- 
tiff ever  had  any  estate  or  interest  in  it,  and  alleged  that  he 
[the  defendant]  had  been  in  possession  thereof  for  more  than 
five  years,  cultivating  it,  using  it,  and  paying  the  taxes 
thereon,  and  claiming  title  thereto,  under  deeds  duly  regis- 
tered, adversely  to  plaintiff  and  to  all  the  world,  and  alleged 
that  neither  the  plaintiff  nor  any  person  under  whom  plain- 
tiff claimed  ever  had  been  seized  or  possessed  of  the  premises 
described  in  the  complaint  within  five  years  next  prior  to  the 
commencement  of  this  action,  and  alleged  that  plaintiff  was 
barred  by  the  statute  of  limitations  from  recovering,  and 
claimed  title  in  himself  adverse  to  plaintiff.  Plaintiff,  to 
maintain  the  issue  and  show  title  in  himself,  introduced  in 
evidence,  first,  a  deed  from  the  government  of  the  United 
States  to  A.  S.  White,  dated  the  30th  of  March,  1882 ;  second, 
a  deed  dated  22d  of  May,  1885,  from  Robert  H.  Paul,  sheriff 
of  Pima  County,  to  T.  Jj.  Stiles,  assignee  of  Hudson  &  Co., 
reciting  a  certain  judgment  of  the  district  court  of  Pima 
County,  entered  the  third  day  of  October,  1884,  in  favor  of 
Charles  Hudson  et  al.,  against  A.  S.  White,  conveying  all 
interest  of  said  White  in  said  land  to  Stiles;  third,  a  deed 
dated  June  24,  1887,  from  T.  L.  Stiles,  assignee,  to  Leo 
Goldschmidt;  fourth,  a  deed  dated  the  twenty-nintfi  day  of 
December,  1887,  from  Leo  Goldschmidt  to  plaintiff,  Albert 
Steinf eld ;  fifth,  a  further  deed  dated  the  tenth  day  of  June, 
1889,  from  Leo  Goldschmidt  to  Albert  Steinf  eld;  sixth,  a 
deed  dated  the  eleventh  day  of  July,  1887,  from  A.  S.  White 
to  W.  Q.  Whorf,  conveying  to  said  Whorf  whatever  interest 
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he  then  had  in  the  property;  seventh,  a  deed  dated  January 
3,  1889,  from  Whorf  to  William  Zeckendorf,  of  whatever 
interest  he  (the  said  Whorf)  had  and  acquired  by  virtue  of 
said  deed  from  A.  S.  W^hite  to  him;  eighth,  a  deed  dated 
March  1,  1893,  from  William  Zeckendorf  to  Albert  Steinfeld. 

Plaintiff  then  offered  in  evidence  a  quitclaim  deed  dated 
July  9,  1887,  from  A.  S.  White  to  the  defendant,  WiUiam  J. 
Ross,  to  the  introduction  of  which  the  defendant  objected,  on 
the  ground  that  it  was  immaterial,  incompetent,  and  irrele- 
vant, and  the  court  sustained  the  objection  of  the  defendant. 
The  plaintiff  testified  that  Ross  had  occupied  the  property  for 
some  time,  and  was  at  one  time  his  tenant ;  that  he  had  never 
received  any  rent  from  Ross,  and  had  not  asked  him  for  any 
rent  for  more  than  two  years,  which  is  all  that  was  shown  as 
to  tenancy;  whereupon  the  defendant  asked  from  the  court 
an  instruction  to  the  jury  to  bring  in  a  verdict  for  the  de- 
fendant upon  the  ground  that  under  the  evidence  it  was  ap- 
parent that  the  defendant  was  the  tenant  of  plaintiff  at  the 
time  the  action  in  ejectment  was  brought,  which  motion  was 
granted  by  the  court  and  an  instruction  given,  and  the  ver- 
dict of  the  jury  was  returned  accordingly.  In  this  there  was 
undoubted  error.  The  issue  was  not  between  landlord  and 
tenant.  Under  the  answer  of  the  defendant  he  was  claiming 
upon  notorious  adverse  possession,  through  title  in"  himself, 
adverse  to  plaintiff.  The  statement  by  plaintiff  that  the  de- 
fendant had  at  one  time  been  treated  as  a  tenant  would  be 
no  reason  for  holding  that  the  tenancy  still  existed  in  face  of 
the  answer  of  the  defendant  himself  that  he  was  holding  the 
property  under  a  title  adverse  to  plaintiff.  Under  the  con- 
dition of  the  testimony  it  was  not  only  improper  to  assume 
that  tenancy  existed  at  the  time  of  filing  the  complaint,  and 
so  instruct  the  jury,  but  a  verdict  for  the  defendant  might 
properly  have  been  set  aside  because  of  lack  of  evidence  if 
the  question  had  been  submitted  to  a  jury,  and  the  jury  had 
decided,  in  favor  of  the  defendant. 

The  court  erred  also  in  refusing  to  allow  the  offer  of  plain- 
tiff's deed  from  A.  S.  AVhite  to  William  J.  Ross,  under  date 
of  July  9,  1887.  The  plaintiff  in  ejectment  has  a  right -to 
show  the  nature  of  the  ouster  and  the  time  of  the  ouster ;  and 
one  of  the  means  of  showing  that  is  to  show  the  titles  under 
which  defendant  claimed.    It  is  true,  the  title  offered,  being 
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of  date  July  9,  1887,  might  have  been  a  bar  to  the  action  of* 
plaintiff  because  of  the  statute  of  limitations;  but  the  date 
of  the  deed  is  not  conclusive  of  that  fact.  It  would  have  been 
the  right  of  plaintiff,  in  connection  therewith,  to  have  shown 
that  the  plaintiff  never  knew  of  such  adverse  claim  of  his 
tenant,  and  that  defendant  never  asserted  the  same  or  pre- 
tended to  hold  under  it  until  within  a  period  not  affected  by 
the  statute  of  limitations.  The  judgment  oi  the  district  court 
is  reversed  and  the  cause  remanded  for  a  new  trial, 

Sloan,  J.,  Doan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  615.    Filed  June  11,  1898.] 
[53  Pac.  577.] 

BABBITT  BROTHERS,  and  MAX  SALZMAN,  Defendants 
and  Appellants,  v.  MANDELL  BROTHERS  &  CO., 
Plaintiffs  and  Appellees. 

1.  Assignments  tor  Benefit  of  Creditoes — Failure  to  Annex  Inven- 
tory— Bev.  Stats.  Ariz.  1887,  Pars.  22,  23,  and  31,  Construed — 
Does  not  Invalidate  Assignment. — ^A  general  assignment  for  the 
benefit  of  creditors  shall  be  construed  to  pass  his  estate,  whether 
particularly  specified  or  not,  and  is  not  void  for  want  of  an  inven- 
tory of  the  estate  annexed  thereto  as  provided  by  paragraph  23, 
supra,  paragraph  31,  supra,  providing  that  no  assignment  shall 
be  void  for  want  of  such  inventory  or  list. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Mohave. 
J.  J.  Hawkins,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edward  M.  Doe,  for  Appellants. 
Herndon  &  Norris,  for  Appellees. 

DOAN,  J. — This  action  was  brought  by  the  appellees  in 
fheir  own  behalf  and  for  other  creditors  of  the  defendant 
Kenyon  in  the  district  court  of  Mohave  County  to  cause  the 
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enforcement  of  a  deed  of  assignment  made  by  the  said  Ken- 
yon  for  the  benefit  of  his  creditors.  On  the  seventeenth  day 
of  February,  1896,  H.  S.  Kenyon,  engaged  in  the  general 
merchandise  business  in  Mohave  County,  was  insolvent,  and, 
contemplating  insolvency,  executed,  acknowledged,  and  filed 
for  record  a  deed  of  general  assignment  to  one  J.  N.  Cohenour, 
conveying  to  said  Cohenour,  as  assignee,  all  of  his  property 
for  the  benefit  of  all  of  his  creditors.  Thereafter,  on  the 
eighteenth  day  of  February,  1896,  the  said  Kenyon  executed 
a  paper  directing  the  recorder  to  cancel  the  filing  of  said 
deed  of  assignment,  and  on  the  said  eighteenth  day  of  Feb- 
ruary the  said  Kenyon  executed  and  delivered  to  Babbitt 
Brothers  a  bill  of  sale  purporting  to  transfer  the  stock  of 
goods,  wares,  and  merchandise  that  constituted  the  larger  part 
of  the  property  that  had  been  included  in  and  conveyed  by  the 
aforesaid  deed  of  assignment.  Babbitt  Brothers  and  Salzman 
recorded  said  bill  of  sale  on  the  said  eighteenth  day  of  Febru- 
ary, 1896,  took  possession  of  the  said  stock  of  goods,  and  eon- 
verted  the  same  to  their  own  use,  without  paying  the  value  of 
said  goods  or  any  part  thereof  to  the  said  assignee,  or  to  any 
other  person,  for  the  benefit  of  said  assigned  estate.  There- 
after the  plaintiffs,  Mandell  Brothers  &  Co.,  creditors  of  said 
H.  S.  Kenyon,  brought  suit  against  him  for  their  respective 
claims,  and,  having  recovered  judgments  therefor,  brought 
this  action  against  Babbitt  Brothers  and  Max  Salzman  for 
the  value  of  the  stock  of  goods  thus  taken  and  converted  by 
them  under  the  bill  of  sale,  after  the  same  had  been  trans- 
ferred and  conveyed  by  the  deed  of  assignment.  On  the  trial 
of  the  case  in  the  district  court,  judgment  was  rendered  in 
favor  of  the  plaintiffs  for  fourteen  hundred  dollars,  at  which 
amount  the  value  of  the  goods  thus  in  controversy  was  estab- 
lished by  the  evidence  introduced.  The  assignee  mentioned 
in  said  deed  of  assignment  having  failed  to  qualify,  one  C. 
E.  Bowers  was  appointed  as  special  assignee  and  trustee  to 
carry  out  the  conditions  of  the  trust  created  by  said  deed  of 
assignment,  and  the  defendants  were  ordered  and  decreed  to 
pay  the  amount  for  which  judgment  was  rendered  into  the 
hands  of  said  special  assignee  for  the  benefit  of  the  creditors 
of  said  Kenyon  under  the  provisions  of  &aid  deed  of  assign- 
ment. From  this  judgment  of  the  court  and  the  order  deny- 
ing  a  new  trial  the  defendants  appeal,  and  assign  as  error 
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the  ruling  of  the  district  court  in  permitting  the  deed  of 
assignment  to  be  introduced  in  evidence  to  show  conveyance 
of  the  property  in  question,  and  allege  that  said  deed  of 
assignment  is  an  absolute  nullity  and  conveyed  nothing  what- 
ever. 

The  only  objection  raised  to  the  validity  of  the  deed  of 
assignment  and  to  its  introduction  as  evidence  is  the  fact 
that  no  schedule  was  annexed,  and  it  is  contended  that  the 
failure  to  so  annex  the  schedule  voided  the  deed.  Our  stat- 
utes provide  (Rev.  Stats.  Ariz.,  par.  22):  **  Every  assign- 
ment made  by  an  insolvent  debtor,  or  in  contemplation  of 
insolvency,  for  the  benefit  of  his  creditors  shall  provide,  except 
as  herein  otherwise  provided,  for  a  distribution  of  all  his 
real  and  personal  estate  other  than  that  which  is  by  law  ex- 
empt from  execution,  among  all  his  creditors  in  proportion 
to  their  respective  claims,  and  however  made  or  expressed, 
shall  have  the  effect  aforesaid  and  shall  be  construed  to  pass 
all  such  estate,  whether  specified  therein  or  not,  and  every 
assignment  shall  be  proved  or  acknowledged  and  certified  and 
recorded  in  the  same  manner  as  is  provided  by  law  in  con- 
veyances of  real  estate  or  other  property."  Paragraph  23 
provides:  "The  debtor  shall  annex  to  such  assignment  a  full 
and  true  inventory  of  all  such  debtor's  estate  at  the  date  of 
such  assignment,  both  real  and  personal,  .  .  .  and  the  value 
of  such  estate  according  to  the  best  knowledge  of  said  debtor 
or  debtors."  Paragraph  31  provides:  '*No  assignment  shall 
be  declared  fraudulent  or  void  for  want  of  any  inventory  or 
list  as  provided  herein."  The  deed  of  assignment  in  ques- 
tion conveyed  in  regular  form  *' all  his  lands,  tenements,  chat- 
tels, property,  and  choses  in  action  of  every  name  and 
description  not  exempt  from  attachment  and  execution, 
wheresoever  the  same  may  be,  as  fully  described  and  set 
forth  in  the  schedule  hereto  annexed,  and  made  a  part  of  this 
assignment,"  being  the  form  ordinarily  used  in  cases  of  gen- 
eral assignment.  There  was,  however,  no  schedule  annexed 
to  the  deed,  and  it  is  on  this  ground,  and  this  ground  alone, 
that  the  appellants  attack  the  validity  of  the  deed.  It  would 
seem  that  the  wording  of  the  statute  was  so  plain  in  its  pro- 
vision that  *'no  assignment  shall  be  void  for  want  of  any 
inventory  or  list"  that  it  could  not  be  misunderstood.  If, 
however,  any  doubt  remained,  it  should  have  been  dissipated 
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by  the  ruling  of  the  supreme  court  of  the  United  States  in 
the  case  of  Bock  v.  Perkins,  139  U.  S.  628,  11  Sup.  Ct.  677^ 
cited  by  the  appellants  in  their  brief,  wherein  the  court,  in 
passing  upon  the  construction  of  the  Iowa  statute,  that  is 
very  similar  to,  and  in  fact  almost  identical  with,  the  Ari- 
zona statute  on  this  point,  held:  **In  the  event  of  a  general 
assignment  of  property  by  one  insolvent,  or  in  contemplation 
of  insolvency,  for  the  benefit  of  creditors,  the  debtor  is  re- 
quired to  annex  to  the  assignment  an  inventory  of  his  estate, 
and  the  assignment  is  not  invalidated  or  rendered  void  for 
the  want  of  such  inventory.  Whatever  estate  belongs  to  the 
debtor  at  the  time  of  a  general  assignment  passes,  by  force 
of  the  statute,  to  the  assignee."  The  court  correctly  con- 
strued our  statute  upon  this  point,  and  is  fully  sustained  by 
the  authority  cited.  No  other  question  being  presented,  we 
find  no  error  in  the  case,  and  the  judgment  of  the  district 
court  is  therefore  affirmed. 

Street,  C.  J.,  Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  543.    Filed  June  11,  1898.] 
[63  Pac.  581.] 

J.  H.  HAMPSON,  Plaintiff  and  Appellant,  v.  FRANK 
DYSART,  Treasurer  and  ex  officio  Tax  Collector  of 
Graham  County,  Defendant  and  Appellee. 

1.  Taxes  and  Taxation — Assessment — Power  or  Boabo  op  Equaliza- 

tion TO  Change — Rev.  Stats.  Ariz.  1887,  Par.  2654,  Construed. — 
Under  the  statute,  supra,  one  of  the  powers  of  the  board  of  equali- 
zation is  to  add  to  or  deduct  from  the  assessment-roll  the  valuation 
of  property. 

2.  Same — Same — Same — Must  Proceed  in  Formal  Manner — Notice — 

Time  and  Place  of  Hearing — Time  Must  Be  Reasonable — ^Waived 
BY  Appearance. — In  the  changing  of  an  assessment  they  must 
proceed  in  a  formal  way,  giving  notice  to  the  persons  interested* 
naming  a  day  when  they  will  act  in  the  matter,  and  allowing  a 
reasonable  time  to  appear,  but  the  question  whether  five  days  was 
reasonable  or  not  is  waived  by  the  appearance  of  the  party  in 
interest. 

3.  Same — Same — Raising — Evidence — Appeal  and  Error  —  Review — 

Record  Must  Show  that  Board  Acted  without  Evidbncb — Other- 
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WISE  Order  Conclusive. — The  record  must  affirmatively  show  that 
the  board  acted  without  evidence;  otherwise,  its  order  in  the 
premises  is  conclusive  that  it  did  act  on  such  evidence  as  was 
necessary. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Owen  T.  Bouse,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Appellant. 

**  Every  essential  proceeding  in  the  course  of  a  levy  of 
taxes  must  appear  in  some  written  and  permanent  form  in 
the  records  of  the  bodies  authorized  to  act  upon  them.  Such 
a  thing  as  a  parol  levy  of  taxes  is  not  legally  possible  under 
our  laws."  Moser  v.  White,  29  Mich.  59;  Taymouth  v. 
Koehler,  35  Mich.  25;  Cooley  on  Taxation,  339;  Cardigan 
V.  Page,  6  N.  H.  182 ;  Farrar  v.  Fessenden,  39  N.  H.  268. 

**  Record  is  the  only  evidence,  .  .  .  and  can  be  proved  in 
no  other  way,  unless  proof  of  loss  of  the  records.''  Paul  v. 
Lenscott,  56  N.  H.  347;  Burlington  B.  B.  Co.  v.  Lancaster 
County,  4  Neb.  293. 

There  is  no  entry  at  the  July  meeting  as  to  the  assessment 
of  plaintiff  whatever — no  order  requiring  the  assessor  to 
enter  upon  the  assessment-roll  any  other  property  of  plain- 
tiff. The  evidence  of  the  clerk  that  the  additions  in  red  ink 
were  placed  there  by  the  order  of  the  board  was  incompetent. 

The  assessment  was  void  because  the  action  was  taken  with- 
out hearing  any  evidence.    People  v.  Beynolds,  28  Cal.  113. 

Wiley  E.  Jones,  and  William  H.  Lovell,  for  Appellee. 

STREET,  C.  J.— The  appellant,  J.  H.  Hampson,  being  a 
non-resident  of  the  territory  of  Arizona,  but  having  prop- 
erty and  possessions  in  Graham  County,  Arizona,  consisting 
principally  of  live-stock  and  grazing  lands,  obtained  a  writ 
of  injunction  against  the  appellee,  Frank  Dysart,  as  treasurer 
and  ex  officio  tax-collector  of  Graham  County,  restraining 
him  from  selling  the  personal  property  of  appellant  in  Gra- 
ham County  in  satisfaction  of  taxes  in  excess  of  that  which 
was  levied  upon  the  basis  of  assessment  made  by  the  county 
assessor,   after   tendering   to   the   tax-collector  the   sum    of 
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$1,970.74,  being  the  amount  of  taxes  appearing  on  the  assess- 
ment-roll made  by  the  county  assessor.  The  board  of  super- 
visors of  Graham  County,  sitting  as  a  board  of  equalization 
in  July  and  August,  1895,  at  a  meeting  held  on  the  twenty- 
eighth  day  of  August,  made  an  order  that  the  amount  of 
assessment  of  property  of  appellant  should  be  raised  as  fol- 
lows, to  wit : — 

Raised  on  farming  tools,  $40  to  $100 $       60 

Baised  on  two  wagons,  $30  to  $80 50 

Added  8,000  head  of  stock  cattle 54,000 

Added  75  head  cow  ponies 2,250 

Added  50  head  stock  mares 500 

Added  on  land 1,175 

Baised  on  improvements,  $450  to  $890 440 

Raised  on  6  W.  mules,  $120  to  $240 120 

The  assessor  had  assessed  appellant's  stock  cattle  to  the 
number  of  seven  thousand  head  at  the  value  of  $46,250;  he 
had  assessed  the  valuation  on  two  wagons  at  thirty  dollars, 
and  had  assessed  the  number  of  cow  ponies  at  seventy-five; 
had  assessed  the  value  of  improvements  on  the  land  at 
four  hundred  and  fifty  dollars.  Before  the  raise  in  valua- 
tion was  made  or  property  had  been  added  a  notice  was  mailed 
to  E.  A.  Cutter,  the  resident  agent  of  J.  H.  Hampson,  who 
appeared  before  the  board  of  equalization  and  objected  to 
the  raise  either  in  the  amount  of  stock  or  the  value  of  the 
property  assessed  by  the  assessor,  which  notice  is  as  follows, 
to  wit: — 

''Office  of  Board  of  Equalization  of  the  County  of  Graham. 
Solomonville,  A.  T.,  July  12th,  1895.  J.  H.  Hampson:  You 
are  hereby  notified  that  the  board  of  equalization,  upon  due 
and  sufficient  information,  have  raised  the  assessed  valuation 
of  your  property  for  the  year  1895,  in  the  following  par- 
ticulars, to  wit : 

On  farm  tools,  $40  to  $100 $       60 

On  2  wagons,  $30  to  $80 50 

On  7,000  to  8,000  head  of  stock  cattle 54,000 

On  75  to  150  C.  ponies 2,250 

Added  50  stock  mares  500 

On  improvements,  $450  to  $890 440 

On  6  W.  mules,  $120  to  $240 120 
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"The  said  board  will  meet  at  their  said  oflBce  in  the  said 
county  of  Graham  on  the  17th  day  of  July,  A.  D.  1895,  at  10 
o'clock  A.  M.,  when  you  can  appear  and  show  cause,  if  any 
you  have,  why  your  assessment  on  said  property  should  not 
be  raised. 

*'By  order  of  the  Board.  Manual  Leon,  Clerk  of  the 
Board  of  Equalization.    L.  H.  Smith. 

'' (Please  bring  this  notice.  Devuelva  esta  noticia  cofir 
signo.)" 

Paragraph  2654  of  the  Revised  Statutes  of  Arizona  pro- 
vides: **The  board  of  equalization  shall  have  power  to  deter- 
mine whether  the  assessed  value  of  any  property  is  too  small 
or  too  great,  and  may  change  and  correct  any  valuation, 
either  by  adding  thereto  or  deducting  therefrom,  if  the  sum 
fixed  in  the  assessment-roll  be  too  small  or  too  great ;  whether 
said  sum  was  fixed  by  the  owner  or  the  assessor;  and  if  the 
board  of  equalization  shall  find  it  necessary  to  add  to  the 
assessed  valuation  of  any  property  on  the  assessment-roll, 
they  shall  direct  their  clerk  to  give  notice  to  the  persons  in- 
terested, by  letter  deposited  in  the  post-oflBce  or  express,  or 
otherwise,  naming  the  day  when  they  shall  act  in  that  case, 
and  allowing  a  reasonable  time  to  appear.  And  the  said 
board  of  equalization,  on  the  hearing,  are  hereby  empowered 
to  issue  compulsory  process  and  require  the  attendance  of 
any  person  or  persons  whom  they  may  suspect  to  have  a  knowl- 
edge of  the  value  or  amount  of  such  taxable  property  and 
examine  such  person  or  persons  under  oath  in  relation  thereto. 
.  .  .  During  the  session  of  the  board  of  equalization  the  as- 
sessor shall  be  present,  and  also  any  deputy  whose  testimony 
may  be  required  by  the  parties  appealing  to  the  board,  and 
they  shall  have  the  right  to  make  any  statement  touching  such 
assessment,  and  produce  evidence  relating  to  questions  before 
the  board,  and  the  board  of  equalization  shall  make  use  of 
all  the  information  that  they  can  gain  otherwise,  in  equalizing 
the  assessment-roll  of  the  county,  and  may  require  the  as- 
sessor to  enter  upon  such  assessment-roll  any  other  property 
which  has  not  been  assessed;  and  the  assessment  and  equali- 
zation so  made  shall  have  the  same  force  and  effect  as  if  made 
by  the  assessor  before  the  delivery  of  the  assessment-roll  by 
him  to  the  clerk  of  the  board  of  equalization." 

The  evidence  shows  that  E.  A.  Cutter,  as  agent  of  appellant. 
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appeared  before  the  board  in  pursuance  to  the  notice  and  de- 
manded of  the  board  that  the  valuation  of  the  property  as 
assessed  by  the  assessor  be  not  raised,  and  protested  against 
any  property  being  added  by  the  board  to  the  assessment-roll. 
No  evidence  of  any  kind  was  taken  before  the  board,  nor  was 
E.  A.  Cutter  sworn  and  examined  as  to  the  property  of  appel- 
lant under  his  charge.  The  order  was  made  final,  except  the 
amount  of  stock  cattle  was  raised  seven  thousand  head  in- 
stead of  eight  thousand.  The  questions  then  arise, — first,  as  to 
whether  the  board  of  equalization  had  the  right  to  change  the 
valuation  of  the  property  as  made  by  the  assessor;  and  sec- 
ond, as  to  whether  they  had  the  right  to  add,  at  their  own 
motion,  property  to  the  assessment-roll. 

Under  the  reading  of  paragraph  2654,  above  cited,  it  is 
plain  that  one  of  the  powers  of  the  board  is  to  add  to  or  de- 
duct from  the  assessment-roll  the  valuation  of  property.  In 
doing  so,  however,  they  must  proceed  in  a  formal  way  and 
give  notice  to  the  persons  interested,  naming  a  day  when 
they  will  act  in  the  matter,  and  allow  a  reasonable  time  to 
appear.  Whether  the  time  as  allowed  in  this  instance  was 
reasonable  or  not  is  not  a  subject  of  investigation  in  this  case, 
for  the  agent  of  appellant  who  had  the  property  in  charge  did 
appear.  Such  power  of  the  board  under  similar  statutes  has 
been  upheld  by  numerous  decisions.  Challiss  v.  Rigg,  49  Kan. 
119,  30  Pac.  190 ;  Fields  v.  Russell,  38  Kan.  720,  17  Pac.  476 ; 
Portieroy  Coal  Co.  v.  Emlen,  44  Kan.  117,  24  Pac.  340. 

It  is  further  urged  by  appellant  that  the  board  of  equali- 
zation added  the  seven  thousand  head  of  stock  cattle,  seventy- 
five  cow  ponies,  and  fifty  stock  mares  without  having  taken 
any  evidence  on  the  question  of  the  number  of  stock  owned  by 
appellant;  and  that  they  added  the  same  of  their  own  voli- 
tion, and  as  of  their  own  act,  without  pursuing  the  statutory 
method  of  requiring  the  assessor  to  add  the  same  to  the 
assessment-roll..  The  record  in  the  case  does  not  bear  out  the 
assertion  of  appellant  in  that  particular.  There  is  contained 
in  the  transcript  a  copy  of  the  assessment-roll,  in  which  ap- 
pears the  added  property  in  red  figures;  and  because  the 
record  fails  to  show  the  method  by  which  the  red  figures 
were  added,  and  how  the  additional  number  of  head  of  stock 
was  added,  the  appellant  insists  that  it  must  be  inferred  that 
the  board  of  equalization  did  that  of  their  own  volition,  with- 
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out  evidence,  and  as  of  their  own  act.  The  same  matter  is 
decided  in  the  case  of  Hagenmeyer  v.  Board,  82  Cal.  214,  23 
Pac.  14,  16,  in  which  the  court  says:  '*The  further  point  is 
made  in  favor  of  the  judgment  of  the  court  below  that  the 
record  does  not  show  that  the  board  took  any  evidence  by 
which  to  be  guided  in  raising  the  assessment,  and  that  under 
section  3676  of  the  Political  Code  it  could  not,  without  evi- 
dence, raise  an  assessment.  The  record  does  not  show  by 
affirmative  proof  that  the  board  did  not  act  upon  evidence 
before  it.  Therefore  its  order  in  the  premises  is  conclusive 
that  it  did  act  upon  such  evidence  as  was  necessary.  Humr 
loldt  County  v.  Dinsmore,  75  Cal.  604,  607,  608,  17  Pac.  710, 
The  judgment  of  the  district  court  is  affirmed. 

Sloan,  J.,  Davis,  J.,  and  Doan,  J.,  concur. 


[Civil  No.  588.     Filed  June  11,  1898.] 
[53  Pac.  590.] 

GEORGE  W.  HENRY,  Plaintiff  and  Appellant,  v.  JOSEPH 
IMAYER  et  al..  Defendants  and  Appellees. 

1.  Equity — Trial — Jury — Granting  op  Request  for — Issues  of  Fact 

TO  Bi  Submitted — ^Discretionary. — In  a  cause  of  equitable  juris- 
diction it  is  wholly  within  the  discretion  of  the  court  whether  or 
not  a  request  for  a  jury  shall  be  granted,  and  if  a  jury  be  called, 
as  to  what  issues  of  fact  shall  be  submitted  to  it. 

2.  Same  —  Same  —  Same  —  Verdict  —  Findings  —  Disregarding  —  No 

Necessity  por  Formally  Setting  Aside. — In  a  suit  involving  equi- 
table jurisdiction  only  the  trial  court  is  at  liberty  to  disregard  the 
verdict  and  findings  of  the  jury  and  make  its  own  findings  and 
enter  a  decree  in  accordance  with  the  latter,  and  this  without  for- 
mally setting  aside  the  verdict  and  findings  of  the  jury  before 
entering  the  decree. 

3.  Same — Same — Same — Same — ^Adoption  by  Court — Appeal  and  Er- 

ror— Review — To  Be  Regarded  as  Findings  op  Court. — The  adop- 
tion by  the  court  in  its  decree  in  an  equity  case  of  the  findings 
of  the  jury  was  discretionary  with  the  court  and  must  be  regarded 
simply  as  the  findings  of  the  court,  and  not  of  the  jury,  in  so  far 
as  they  may  be  reviewed  on  appeal. 

4.  Same — Ground  op  Relief — Folly — Fraud — Misrepresentation  and 

Deceit. — Where  it   is  evident   that   the  party  seeking   relief  has 
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gotten  the  worst  of  the  bargain,  if  this  be  due  to  his  own  folly 
and  shortsightedness,  and  not  to  any  willful  misconduct  on  the  part 
of  the  defendant  or  his  agents,  equity  can  afford  him  no  relief  not 
within  the  strict  letter  of  his  contract.  But  if,  on  the  contrary^ 
he  be  the  victim  of  misrepresentation,  fraud,  and  deceit  practiced 
by  and  directly  traceable  to  defendant,  or  indirectly  through  any 
of  defendant's  agents,  then  equity  can  and  should  afford  him  relief 
at  the  expense  of  defendant. 

5.  Same — Appeal  and  Error — ^Review — Findings — Only  Held  Erro- 
neous FOR  Forcible  Reasons — Dependent  on  Credibility  or  Wit- 
nesses— On  Deduction  from  Undisputed  Facts. — The  findings  of 
the  trial  court  should  be  given  great  weight,  and  be  deemed  conclu- 
sive, on  controverted  questions  of  fact  in  equity  as  in  actions  at 
law,  unless  there  be  forcible  reasons  to  warrant  the  inference  that 
they  are  erroneous.  Particularly  so  when  the  findings  depend  upon 
the  credibility  of  witnesses,  and  not  merely  upon  deductions  from 
facts  concerning  which  there  is  little  dispute. 

U.  Same  —  Same  —  Same  —  Fraud  —  Evidence — Matter  of  Deduction 
FROM  Acts — Carefully  Reviewed — Sufficiency  to  Sustain  Find- 
ings AND  Decree. — Where  the  gravamen  of  the  complaint  is  frauds 
it  being  rarely  open,  visible,  or  susceptible  of  direct  and  positive 
proof,  and  most  usually  a  matter  of  inference  to  be  drawn  from  the 
actions  and  conduct  of  men  who  at  the  time  are  careful  to  cover 
up  their  purposes  and  intent  to  deceive,  so  as  to  avoid  detection 
and  enjoy  in  safety  the  fruit  of  their  wrong-doing,  this  court  will 
carefully  review  the  evidence  to  see  whether  it  supports  the  findings 
and  decree. 

7.  Principal  and  Agent — Evidence  of  Agency-tOption  to  Purchase 

Property. — Where  an  option  to  purchase  is  nothing  more  than  an 
authorization  of  the  holder  to  find  a  purchaser,  and  for  such  service 
he  is  to  receive  a  commission  on  the  amount  of  the  purchase  money^ 
he  will  be  held  to  be  the  mere  agent  of  the  owners  in  effecting 
a  sale. 

8.  Mines  and  Mining — Fraud — Mining  Report — Substituting  Ores — 

Evidence — Insufficient  to  Justify  Reversal  of  Findings. — Evi- 
dence that  the  report  of  the  expert  employed  by  the  purchaser  of 
a  mine,  whose  competency  and  honesty  were  not  impeached,  grossly 
exaggerated  the  value  of  its  ore,  and  that  there  was  abundant  oppor- 
tunity for  substitution  of  ores,  upon  which  the  report  was  based^ 
by  the  vendors  and  their  agents,  while  sufficient  to  justify  a  suspicion 
that  the  expert  had  been  deceived  in  their  values,  does  not  warrant 
a  reversal  of  the  finding  of  the  trial  court  that  there  was  no  fraud 
or  knowledge  of  fraud  on  the  part  of  the  vendors  in  inducing  the 
vendee  to  enter  into  a  contract  for  the  purchase  of  the  mine. 

9.  Same — Sales — Vendor  and  Vendee — Principal  and  Agent — Com- 

mission— Fraudulent  Representations  as  to  Amount — Recovery. 
— Where  the  vendor  of  a  mine  and  his  agent  represent  to  the  vendee 
that  there  is  to  be  no  commission  paid  other  than  five  thousand 
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dollars  to  this  agent,  and  it  is  admitted  that  at  the  time  the  agent 
was  to  receive,  and  did  receive,  twentj-five  thousand  dollars,  the 
vendee  is  entitled  in  equity  in  an  action  against  the  vendor  to  a 
reduction  in  the  purchase  price  to  the  extent  of  the  fraudulent 
commission. 

10.  Same — Equity  —  MisaEPRESENTATioNS  —  FoRrEiTURB  Induced  by — 

Bight  to  Possession. — A  plaintiff  who  had  advanced  all  the  funds 
and  was  the  owner  of  practically  all  of  the  stock  of  a  corporation 
operating  a  mine  under  a  contract  of  purchase  was  induced  by  the 
representations  as  to  what  could  be  done  with  the  property,  made 
by  a  man  who  subsequently  proved  to  be  the  agent  of  the  owner 
of  the  mine,  to  pay  off  a  large  indebtedness  of  the  company,  to 
advance  funds,  enter  into  a  new  agreement  regarding  payment  for 
the  mine,  and  to  permit  this  agent  to  run  the  property.  The  agent 
operated  it  for  several  months,  and  until  debts  not  reported  to  the 
owner  had  so  accumulated  as  to  render  further  concealment  impos- 
sible. He  then,  without  notifying  the  corporation  or  plaintiff^ 
turned  the  property  over  to  the  owner,  who  took  possession  under 
a  forfeiture  clause  in  his  contract  of  sale.  The  circumstances  were 
such  as  to  justify  the  belief  that  at  the  time  of  entering  into  the 
new  arrangement  and  agreement  for  the  payment  for  the  mine  it 
was  impossible  that  it  could  be  successfully  carried  out.  Plaintiff 
having  put  himself  in  a  worse  position  in  regard  to  the  pur- 
chase than  before  he  acted  on  the  representations  of  the  owner's 
agent,  the  taking  possession  was  unwarranted,  and  the  decree,  in 
80  far  as  it  recognized  the  owner's  right  to  the  possession,  was 
erroneous. 

11.  Vendor  and  Vendee — Sales — Contract  op — Forfeitures  of  Land 

NOT  Owned  by  Vendor — Not  Enforced  in  Equity — Not  Favored 
IN  Law. — Real  estate  cannot  be  forfeited  to  another  which  the 
other  has  never  owned,  and  to  which  he  has  not  title,  because  of  a 
failure  to  pay  for  property  which  the  vendor  did  own,  and  to  which 
he  did  have  title.  Forfeitures  are  not  enforced  in  equity  and  are 
not  favored  in  law. 

• 

12.  Mines  aot)  Mining — Contract  of  Sale — ^Forfeiture  op  Mill  Pro- 
vided to  Be  Built  on  or  Adjacent  to  the  Mine — Will  not  Be 
Enforced  When  Built  off  t^e  Property  Sold. — Where  a  contract 
for  the  sale  of  a  mine  provided  that  the  purchaser  should  build  a 
mill  on  "or  adjacent"  to  a  mine,  and  in  case  of  failure  to  comply 
with  the  express  condition  of  the  contract,  the  mine  and  all 
improvements  placed  on  "or  adjacent  to"  said  mines,  including 
said  mill,  should  be  forfeited  to  the  vendors,  equity  will  not  enforce 
said  forfeiture  clause,  in  so  far  as  it  att'ects  the  mill  and  machinery 
constructed  on  pi^perty  not  the  subject  of  sale  between  the  parties 

13.  Corporations — Advances — Subrogation. — Where  plaintiff  advance*! 

all  the  funds  used  by  a  corporation  of  which  he  is  the  chief  stock- 
holder, he  is  entitled  to  be  subrogated  to  the  rights  of  the  cor- 
poration. 
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14.  Mines  and  Mining — Contract  op  Sale — Possession — Accountino 
— Owner  Wrongfully  Taking  Possession  Must  Account  foe  Prof- 
its TO  One  Entitled  Thereto. — ^Where  the  owner  of  a  mine  wrong- 
fully takes  the  possession  thereof  from  one  entitled  thereto  under 
a  contract  of  purchase,  he  must  account  for  all  profits  derived  from 
the  working  of  said  mine  while  so  wrongfully  in  possession. 

15.  Equity — Contract  of  Sale — Forfeiture — Extension  op  Time  for 
Performance  op  Conditions  op  Sale. — Under  the  evidence,  plaintiff 
will  be  given  ninety  days  in  which  to  pay  the  balance  of  the  purchase 
price  after  he  is  placed  in  possession  and  an  accounting  is  had,  and,  if 
he  elects  so  to  do,  defendant  shall  convey  the  property  to  him;  in 
case  the  balance  is  not  so  paid,  then  a  master  shall  sell  the  property 
as  provided  by  law  for  the  sale  of  real  property  under  execution, 
and  shall  out  of  the  proceeds  pay  to  the  defendant  the  balance  due 
upon  the  purchase  price  of  said  mine  and  the  balance  to  the 
plaintiff. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
John  J.  Hawkins,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Wilson,  W.  H.  Barnes,  and  F.  A.  Johnson,  for  Ap- 
pellant. 

Parties  in  chancery  cases  have  no  right  to  demand  a  trial 
by  jury.  It  is  a  right  which  exists  at  common  law,  but  does 
not  extend  to  cases  in  equity.  Walker  v.  Sedgmick,  5  Cal. 
192;  Cahoon  v.  Levy,  5  Cal.  294;  Pacific  Ry,  Co.  v.  Wade, 
91  Cal.  499,  25  Am.  St.  Eep.  201,  27  Pac.  768,  13  L.  R.  A. 
754 ;  Cassidy  v.  Sullivan,  64  Cal.  266,  28  Pac.  234 ;  Bodely  v. 
Ferguson,  30  Cal.  511 ;  Fish  v.  Benson,  71  Cal.  428,  12  Pac. 
454. 

The  agents  represented  that  they  were  to  receive  a  com- 
mission of  five  thousand  dollars.  In  fact,  they  received 
twenty-five  thousand  dollars.  This  w^as  fraudulent,  and  ap- 
pellant should  be  allowed  to  recoup  all  above  the  five  thou- 
sand dollars  which  w-as  paid  to  agent  as  commission,  and 
which  therefore  constituted  no  part  of  the  purchase  price. 

Herndon  &  Norris,  for  Appellee. 

SLOAN,  J. — The  appellant  brought  this  suit  in  the  court 
below  to  obtain  equitable  relief  upon  the  ground  of  fraud  and 
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deceit  in  the  sale  of  certain  mining  claims  situated  in  Yavapai 
County,  on  the  part  of  certain  of  the  appellees,  and  to  be  sub- 
rogated to  the  rights  of  the  Henrietta  Mining  and  Milling 
Company,  one  of  the  defendants  in  the  action  under  the  con- 
tract of  sale  of  said  mines.  The  record  discloses  that  in 
April,  1893,  the  appellees  Joseph  Mayer,  Joel  B.  Slack,  and 
James  H.  Slack  were  the  owners  of  the  Silverton  and  the 
Yankee  Girl  mining  claims,  and  the  appellees  A.  L.  Butler, 
John  Kelley,  Frank  Bliss,  and  said  Joel  B.  and  James  H. 
Slack  were  the  owners  of  the  American  Flag,  the  Invincible, 
and  the  Germania  mining  claims,  all  situate  in  the  Big  Bug 
Mining  District,  said  county  of  Yavapai;  that  on  April  6, 
1893,  said  Mayer  and  Joel  B.  and  James  H.  Slack  gave  to  one 
H.  N.  Palmer  an  option  to  purchase  said  Silverton  and 
Yankee  Girl  mining  claims,  for  sixty  days,  for  the  sum  of 
fifty  thousand  dollars ;  that  about  the  same  time  the  appellees 
Butler,  Kelley,  Bliss,  and  said  Slacks  bonded  the  American 
Flag,  Invincible,  and  Germania  mining  claims  to  said  Palmer 
for  the  sum  of  ten  thousand  dollars  until  July  3,  1893.  The 
option  given  by  Mayer  and  the  Slacks  was  extended  by  agree- 
ment until  the  twenty-sixth  day  of  June,  1893.  Early  in 
June,  1893,  one  James  Shirley  obtained  from  Palmer  a  writ- 
ten option  for  the  purchase  of  said  mining  claims  for  the  sum 
of  one  hundred  thousand  dollars.  Upon  the  procurement  of 
said  option,  Shirley  visited  the  city  of  Chicago,  and  there 
met  one  Spooner  R.  Howell  and  one  Frank  M.  Bradshaw,  who 
introduced  him  to  appellant,  George  W.  Henry.  Shirley  rep- 
resented himself  as  the  agent  of  the  owners  of  said  properties 
to  sell  the  same,  and  that  he  was  to  receive  no  commission 
for  making  the  sale  of  said  mines ;  but  in  the  event  of  his  find- 
ing a  purchaser  or  purchasers  he  would  look  to  the  latter  for 
his  compensation.  As  a  result  of  Shirley's  representations, 
Howell,  Bradshaw,  and  Henry  became  interested  in  the  pur- 
chase of  said  mines,  and  sent  one  F.  W.  Ihne,  a  mining  ex- 
pert, to  Arizona  with  Shirley  to  make  an  examination  and 
report  as  to  their  value.  Ihne  visited  the  mines,  produced 
ore  therefrom,  had  a  mill-run  made  of  fifteen  tons  of  ore, 
and  as  a  result  of  his  investigations  and  tests  made  a  report, 
in  which  he  stated,  among  other  things,  that  a  large  amount 
of  development-work  had  been  done,  and  that  there  was  in 
sight  in  the  mines  62,625  tons  of  ore,  of  an  average  value  of 
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fifty  dollars,  and  aggregating  in  value  the  sum  of  $3,281,250. 
On  the  receipt  of  this  report,  Howell,  for  himself  and  his 
associates,  Henry  and  Bradshaw,  came  to  Prescott  for  the 
purpose  of  making  the  purchase  of  the  mines.  Howell  was 
met  in  Prescott  by  Palmer  and  Mayer  and  negotiations  were 
then  begun  between  Howell,  Mayer,  and  Palmer  for  the  pur- 
chase of  the  mining  claims  by  the  former.  Before  these 
negotiations  were  ended  Palmer's  option  had  expired,  and  the 
subsequent  dealings  were  had  between  Howell  and  Mayer.  As 
a  result  of  these  negotiations,  an  agreement  to  purchase  was 
entered  into  between  Howell,  acting  for  himself  and  his  asso- 
ciates, and  Mayer,  by  the  terms  of  which  agreement  Howell 
agreed  to  purchase  the  mines  for  the  sum  of  one  hundred 
thousand  dollars,  of  which  sum  twenty-five  thousand  dollars 
was  to  be  cash,  twelve  thousand  five  hundred  dollars  to  be 
paid  in  sixty  days  after  the  execution  of  the  agreement,  and 
twelve  thousand  five  hundred  dollars  in  four  months  from 
the  date  of  the  agreement,  and  the  remaining  fifty  thousand 
dollars  to  be  paid  on  or  before  March  1,  1894.  Howell  fur- 
ther agreed  to  erect  a  twenty-stamp  mill  for  the  purpose  of 
milling  the  product  of  the  said  mines  on  or  at  a  place  adja- 
cent to  said  mining  claims  to  be  by  him  selected,  and  to  pay 
one  half  the  gross  proceeds  derived  from  the  working  of  said 
mines  in  the  shape  of  ore,  bullion,  concentrates,  or  otherwise 
to  said  Mayer,  which  was  to  be  credited  upon  the  unpaid  pur- 
chase money  until  the  same  should  be  fully  paid.  Howell  was 
to  have  full  possession  of  all  the  property  sold,  and  the  full 
right  of  mining  and  extracting  ores  therefrom  during  the  life 
of  the  agreement.  Mayer  agreed  to  execute  a  good  and  suffi- 
cient deed  to  all  of  said  property  and  place  the  same  in  escrow 
with  the  Bank  of  Arizona,  in  Prescott,  to  be  by  said  bank 
delivered  to  said  Howell,  his  heirs,  agents,  or  assigns,  when 
the  full  purchase  price  should  be  paid.  One  of  the  terms  of 
said  agreement  reads  as  follows:  "A  failure  or  refusal  of 
said  second  party  [Howell],  for  ten  days  after  notice  in  writ- 
ing given  to  him  or  his  agent,  to  comply  with  any  one  of  the 
obligations  on  him  herein  imposed,  shall  work  a  forfeiture 
of  all  his  rights  under  this  contract;  and  aU  of  the  money 
which  he  shall  have  paid,  and  all  of  the  improvements  by 
him  placed  on  or  adjacent  to  said  mines,  including  said  mill 
and  all  of  its  connections,  and  all  of  said  mines,  said  water- 
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rights,  and  other  appurtenances  thereunto  belonging,  shall 
belong  to  and  become  the  absolute  property  of  said  first  party 
(Mayer),  and  there  shall  be  no  recourse  on  him,  said  first 
party;  and  said  Bank  of  Arizona  shall  deliver  to  first  party 
said  deed  left  in  escrow  and  this  agreement."  The  date  of 
this  agreement  was  July  1, 1893.  Prior  to  its  execution  Mayer 
had  secured  from  the  two  Slacks  an  agreement  to  purchase 
their  interest  in  the  property  for  the  sum  of  twenty  thou- 
sand dollars,  and  from  A.  L.  Butler,  John  Kelley,  and  Frank 
Bliss  an  agreement  to  purchase  their  interests  for  the  sum  of 
ten  thousand  doUars. 

Howell,  in  accordance  with  his  agreement,  on  the  date  of 
the  execution  thereof,  paid  to  Mayer  the  sum  of  twenty-five 
thousand  dollars.  Howell  and  his  associates,  Mayer,  Brad- 
shaw,  and  Shirley,  and  one  L.  J.  Webber,  organized  the 
Henrietta  Mining  and  Milling  Company,  whereupon  Howell 
assigned  all  of  his  rights  under  said  agreement  to  the  com- 
pany. Shirley  was  elected  manager  of  the  company,  took 
possession  of  the  mines,  and  began  development-work  and  the 
construction  of  the  mill.  The  latter  was  completed  in  De- 
cember, 1893,  and  was  operated  by  the  company  until  Janu- 
ary 4,  1894.  During  this  time  twenty-five  thousand  dollars, 
in  addition  to  the  cash  payment,  was  paid,  under  the  agree- 
ment to  purchase,  to  Mayer,  and  about  forty  thousand  dollars 
expended  in  the  erection  of  the  mill  and  in  development 
work  upon  the  mines.  During  the  short  time  the  mill  was  in 
operation  prior  to  January  4th  it  was  operated  at  a  loss,  and 
a  debt  of  something  like  thirty-three  thousand  dollars  was 
incurred.  Early  in  January,  1894,  Henry  came  to  Prescott 
and  arranged  to  pay  the  indebtedness  on  the  property,  bought 
out  Howell's  interest  in  the  company  for  ten  thousand  dol- 
lars, and  also  the  interest  owned  by  Shirley  and  Webber,  and 
entered  into  an  agreement  with  Mayer,  modifying  the  first 
agreement  in  the  respect  that  the  balance  of  the  purchase 
money  then  unpaid,  which  was  the  sum  of  fifty  thousand  dol- 
lars, should  be  paid  to  Mayer  from  the  product  of  the  work- 
ings of  said  property,  as  follows  :•  One  half  of  the  gross 
product  of  said  mines  after  milling  was  to  be  paid  to  Mayer 
until  he  should  have  received  the  full  sum  of  fifty  thousand 
dollars,  and  the  said  mines  were  to  be  worked  and  operated 
until  he  was  fully  paid.    Palmer  was  to  receive  the  entire 
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product  and  yield  of  said  mines  and  mill,  place  the  same  in 
the  Bank  of  Arizona,  in  Prescott,  pay  over  one  half  of  the 
same  to  Mayer  from  time  to  time,  and  the  other  half  to  be 
placed  to  the  credit  of  the  Henrietta  Mining  and  Milling  Com- 
pany after  paying  the  necessary  and  legitimate  debts  incurred 
in  the  working  and  operating  of  said  mines  and  mill.  He  was 
to  continue  to  have  the  right  to  so  receive  and  pay  out  the 
proceeds  of  said  mines  and  mill  until  said  sum  of  fifty  thou- 
sand dollars  was  paid  to  said  Mayer.  Under  this  agreement, 
Palmer  took  possession  and  control  of  the  mines,  mill,  and 
property  as  manager,  and  continued  to  control  and  manage 
the  same  until  the  fifth  day  of  May,  1894.  During  this  time, 
from  three  to  four  thousand  tons  of  ore  were  milled,  from 
which  was  realized  the  gross  amount  of  $18,179.95.  One  half 
of  this  amount  was  paid  to  Mayer  by  Palmer  under  the  agree- 
ment, and  the  other  half  used  in  paying  the  expenses  of  the 
operation  of  the  property.  A  debt  of  twenty-one  thousand 
dollars  was  incurred  by  Palmer  in  his  management  of  the 
property.  No  reports  were  made  by  Palmer  to  the  company 
during  his  control  of  the  same,  although  frequent  demands 
were  made  upon  him  by  Henry  and  the  officers  of  the  com- 
pany for  statements  showing  the  outputs  of  the  mines,  the 
receipts  from  the  sale  and  working  of  the  ores,  and  the  ex- 
penses of  mining  and  milling.  About  the  8th  or  9th  of  April 
Palmer  wrote  to  Henry  that  the  mine  was  running  behind 
and  was  in  debt  to  the  amount  of  eighteen  thousand  dollars. 
Henry  immediately  came  to  Prescott,  and  found  from  an 
examination  that  the  condition  of  things  was  as  reported  by 
Palmer.  On  the  4th  of  May  Palmer  shut  down  the  mill  and 
turned  the  possession  of  the  property  over  to  Mayer,  who 
thereupon  claimed  the  same,  both  mines  and  mill,  as  having 
been  forfeited  to  him  under  the  terms  of  his  agreement. 
Mayer  has  remained  in  possession  of  the  property  ever  since. 
The  grounds  of  relief  charged  in  the  complaint  are :  First. 
That  the  contract  or  agreement  for  the  purchase  of  the  mines, 
dated  July  1,  1893,  was  procured  by  means  of  the  false  and 
misleading  character  of  the  report  made  by  Ihne  as  to  the 
condition  and  value  of  the  mines ;  that  at  the  time  Ihne  made 
his  examination  of  the  property  he  was  the  guest  of  Mayer 
and  Palmer,  who  supplied  him  with  liquors  during  his  visit 
to  and  pretended  examination  of  said  mines  to  such  an  extent 
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that  Ihne  was  thereby  rendered  incompetent  to  properly  ex- 
amine the  mines  and  to  guard  against  deception,  and  that, 
instead  of  personally  superintending  and  directing  the  sam- 
pling of  ores  from  the  mines  and  the  testing  of  the  same,  he 
was,  by  reason  of  the  fraudulent  misconduct  of  Mayer  and 
Palmer,  imposed  upon,  misled,  and  deceived  as  to  the  value  of 
the  ores  in  sight  in  the  mines ;  that  Palmer  and  Mayer  so  con- 
nived with  the  owners  of  the  same  that  the  ores  sampled  by 
Ihne  did  not  fairly  represent  the  average  values  of  said  ores, 
but,  on  the  contrary,  showed  results  from  six  to  ten  times 
more  than  the  fair  average  value  of  the  same ;  that  the  fraud 
and  deception  in  the  above  respect  so  practiced  upon  the  ap- 
pellant and  Howell  by  said  Mayer  and  Palmer  were  intended 
by  the  latter  to  procure  the  sale  of  the  mines  at  a  grossly 
exaggerated  value,  and  constituted  the  inducing  cause  which 
led  to  the  execution  of  the  agreement  of  July  1,  1893.  Sec- 
ond. That  Howell  and  appellant  were  deceived  by  the  repre- 
sentations of  Palmer  and  Mayer  as  to  the  real  purchase  price 
of  the  property,  in  this:  that  they  falsely  stated  and  repre- 
sented to  said  purchasers  that  the  only  commission  allowed  to 
Palmer  under  his  agreement  with  Mayer  was  one  of  five  thou- 
sand dollars,  when  in  truth  and  in  fact  Palmer  was  to  receive 
a  commission  of  twenty-five  thousand  dollars  for  negotiating 
and  assisting  in  the  sale  of  the  mines;  that  the  false  repre- 
sentation as  to  the  amount  of  commission  Palmer  was  to 
receive  was  made  for  the  purpose  and  intent  on  the  part  of 
Palmer  and  Mayer  to  deceive  the  purchasers  as  to  the  value 
of  said  mines  and  the  lowest  price  for  which  they  could  be 
purchased ;  that  these  representations  so  made  by  Palmer  and 
Mayer  were  believed  by  Howell  and  appellant  and  consti- 
tuted one  of  the  inducing  causes  which  led  to  the  contract  of 
purchase.  Third.  That  the  contract  of  January  4,  1894,  was 
procured  by  Palmer  and  Mayer  by  means  of  false  and  fraudu- 
lent representations,  and  for  fraudulent  purposes;  that  the 
representations  were,  that  the  values  contained  in  the  ores 
were  sufficiently  high  to  permit  of  the  working  of  the  mines, 
extraction  of  ores,  and  the  milling  of  same,  at  a  handsome 
profit,  and  that  in  this  way  might  be  realized  the  money 
needed  to  complete  the  purchase  of  the  property  within  the 
time  specified  in  said  agreement;  that  at  the  time  the  said 
agreement  was  entered  into  both  Palmer  and  Mayer  well 
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knew  the  tnie  value  and  productiveness  of  said  mines,  and 
that  under  said  agreement  no  profit  could  be  realized  there- 
from by  said  company,  but  they  falsely  represented  the  true 
value  and  condition  of  the  mines  with  intent  thereby  to  ob- 
tain possession  and  contract  of  said  mill,  machinery,  mines, 
and  other  property,  and  to  so  manage  the  same  as  to  make  the 
same  unprofitable,  and  to  bring  the  same  into  debt,  and 
thereby  to  claim  a  breach  of  said  contract  on  the  part  of  said 
company,  and  to  enable  them  to  claim  as  forfeited  the  money 
paid  upon  said  contract  of  purchase,  and  claim  as  forfeited 
all  the  rights  of  said  company  in  and  under  said  contract. 
Fourth.  That  the  appellant  is  entitled  to  be  subrogated  to 
the  rights  of  the  Henrietta  Mining  and  Milling  Company  by 
reason  of  the  fact  that  he  contributed  all  the  money  expended 
in  the  purchase  of  the  same,  in  the  development-work  done 
upon  the  mines,  and  in  the  construction  of  the  mill  and  other 
machinery  connected  therewith,  and  that  no  one  else  has 
contributed  any  money  under  said  contracts  of  purchase. 

No  answer  was  put  in  by  any  of  the  defendants  in  the 
action  with  the  exception  of  defendant  Mayer,  who  denied 
specifically  all  the  acts  charged  in  the  complaint  to  be  of 
fraudulent  nature  and  character,  and  such  acts  as  were 
charged  which  would  entitle  the  appellant  to  the  relief  he 
sought.  Upon  the  trial  of  the  case  the  court  submitted  cer- 
tain issues  in  the  form  of  interrogatories  to  the  jury  against 
the  objection  of  the  appellant.  These  issues,  as  submitted, 
were  all  found  by  the  jury  against  the  appellant,  and  in  favor 
of  the  appellees,  with  the  exception  that  the  jury  found  that 
all  the  money  which  had  been  paid  in  purchase  of  the  mines, 
the  erection  of  the  mill,  and  in  the  working  and  operation 
of  both  had  been  paid  by  appellant.  Following  the  verdict 
of  the  jury,  the  court  found  that  appellant  was  not  entitled 
to  a  rescission  of  the  contract  of  purchase  of  the  mines,  as 
prayed  for  in  his  complaint ;  that  the  purchase  price  for  the 
mining  property  mentioned  was  one  hundred  thousand  dol- 
lars ;  that  all  of  the  purchase  price  paid  and  the  money  spent 
upon  the  property  was  advanced  by  appellant,  George  W. 
Henry,  and  that  therefore  said  Henry  should  be  subrogated 
to  the  rights  of  the  Henrietta  Mining  and  Milling  Company 
under  said  agreement ;  that  of  the  purchase  price  the  sum  of 
$60,475  had  been  paid,  and  the  sum  of  $39,525  remained  un- 
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paid.  .  The  court  decreed  that  appellant  might  complete  the 
purchase  of  said  mining  property  by  paying  appellee  Joseph 
Mayer  the  said  sum  of  $39,525  on  or  before  six  months  from 
the  first  day  of  April,  1896 ;  and  further,  that  appellant  might 
enter  into  the  possession  of  said  property  and  work  and 
operate  the  same  during  said  period  of  six  months,  provided 
one  half  the  gross  proceeds  thereof  be  paid  to  Mayer  until 
he  should  have  been  paid  the  full  sum  of  $39,525,  with  inter- 
est thereon  at  the  rate  of  seven  per  cent  per  annum  from  the 
time  of  taking  possession.  The  decree  further  provided  that 
in  the  event  the  appellant  took  possession  of  the  property,  he 
should  continuously  work  and  operate  the  said  property  until 
Mayer  should  be  fully  paid ;  provided  further,  as  a  condition 
precedent  to  appellant  taking  possession  of  said  mines,  he 
should  execute  and  deliver  to  Mayer  a  good  and  sufficient 
bond  in  the  sum  of  forty  thousand  dollars,  to  be  approved  by 
the  court,  conditioned  that  he  would  not  run  the  said  prop- 
erty into  debt  or  make  any  debts  or  claims  of  any  kind  or 
character  against  said  property,  and  that  he  would  work  the 
same  in  minerlike  fashion,  and  in  such  a  way  as  to  preserve 
said  mines  as  workable  property,  and  to  return  the  same  clear 
of  debts  in  a  good  and  workable  condition  at  the  end  of  said 
six  months  in  case  the  payment  of  the  balance  of  the  pur- 
chase price  should  not  be  paid.  It  was  further  provided  in 
the  decree  that  if  at  the  end  of  the  said  six  months  Henry 
should  be  in  possession  of  the  property,  and  in  good  faith 
working  and  operating  the  said  mines,  and  making  payments 
thereon  of  one  half  the  gross  proceeds,  and  keeping  said  prop- 
erty out  of  debt,  he  should  have  an  additional  six  months 
further  time  in  which  to  complete  the  payment  as  above  pro- 
vided. In  case  Henry  should  pay  the  full  sum  of  $39,525 
within  six  months  from  the  first  day  of  April,  1896,  the  decree 
provided  that  Mayer  should  make,  execute,  and  deliver  to 
appellant  a  good  and  sufficient  deed  conveying  to  appellant 
said  mining  properties — ^to  wit,  the  American  Flag,  Invin- 
cible, Silverton,  and  Germania  mining  claims.  From  the 
decree  so  entered,  appellant  has  brought  this  appeal. 

The  first  question  presented  by  appellant  in  his  brief  for 
our  consideration  relates  to  the  submission  to  a  jury  of  the 
issues  of  fact  raised  by  the  pleadings.  Appellant  contends 
that  as  the  action  is  one  for  equitable  relief  wholly,  and  in- 
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volving  equitable  rights,  requiring  equitable  relief,  it  was 
error  to  submit  to  a  jury  the  determination  of  the  issues 
of  fact.  It  is  true  that,  the  cause  being  one  of  equitable 
jurisdiction,  the  court  below  was  not  bound  to  submit  any 
issue  of  fact  to  a  jury,  but,  on  the  contrary,  might  in  its  dis- 
cretion have  properly  refused  the  request  made  by  appellee 
Mayer  for  a  jury  trial.  In  other  words,  it  was  wholly  in  the 
discretion  of  the  court  as  to  whether  or  not  a  jury  should  be 
called,  and  if  called,  as  to  what  issues  of  fact  should  be  sub- 
mitted to  it.  It  is  also  well  settled  that  in  an  action  involving 
equitable  jurisdiction  only  the  trial  court  is  at  liberty  to  dis- 
regard the  verdict  and  findings  of  the  jury  and  make  its  own 
findings  and  enter  a  decree  in  accordance  with  the  latter ;  nor 
is  it  necessary  in  such  a  case  that  the  court  formally  set  aside 
the  verdict  and  findings  of  the  jury  before  entering  a  decree 
in  accord  with  its  own  findings.  Improvement  Co,  v.  Brad-- 
bury,  132  U.  S.  509,  10  Sup.  Ct.  177,  and  cases  therein  cited. 
No  error,  therefore,  can  be  predicated  upon  the  action  of  the 
court  in  this  case  in  submitting  to  the  jury  certain  issues  of 
fact.  The  adoption  by  the  court  in  its  decree  of  the  findings 
of  the  jury  was  discretionary  with  the  court,  and  must  be 
regarded  simply  as  the  findings  of  the  court,  and  not  of  the 
jury,  in  so  far  as  we  are  privileged  to  review  the  same  upon 
this  appeal. 

"With  reference  to  the  merits  of  the  action,  the  issues  of 
fraud  raised  by  the  pleadings  are  such  as  to  necessitate  a  care- 
ful review  of  the  testimony  in  the  cause.  The  trial  court 
found  that  Mayer  was  not  guilty  of  any  fraud  or  misconduct 
in  the  sale  of  the  mines  which  affected  his  right  as  vendor  to 
enforce  in  their  entirety  the  terms  of  the  sale  as  contained  in 
the  two  contracts ;  and  the  decree  was  framed  upon  this  find- 
ing, so  as  to  secure  to  him  all  the  fruits  of  his  dealings  with 
Henry  and  his  associates.  Under  the  decree,  assuming  that 
Mayer  was  entirely  innocent  of  any  misconduct  in  the  sale,  it 
is  quite  evident  that  he  has  profited  by  the  failure  of  the 
purchasers  to  complete  the  contract.  The  court  found  that 
the  purchase  price  for  the  whole  property  was  one  hundred 
thousand  dollars;  that  Mayer  had  been  paid  in  all  the  sum 
of  $60,475;  and  that  there  was  left  a  balance  of  said  pur- 
chase price  of  $39,525.  It  is  admitted,  too,  that  at  the  time 
when  the  negotiations  began  for  the  purchase  of  the  prop- 
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erty  Mayer  owned  but  a  one-half  interest  in  two  of  the  claims 
sold — to  wit,  the  Silverton  and  the  Yankee  Girl  mining  claims. 
It  was  shown  that  he  bonded  from  the  other  owners  in  the 
property  sold  their  interests  for  the  sum  of  thirty  thousand 
dollars,  and  subsequently  paid  them  this  amount  out  of  the 
proceeds  of  the  various  payments  made  by  appellant,  which 
left  for  him  the  sum  of  $30,475  for  his  individual  interest  in 
the  two  claims.  Under  the  decree,  therefore,  he  is  allowed  to 
retain  the  amount  of  money  received  from  the  purchasers, 
and  to  retain  as  his  own  all  of  the  property  which  he  con- 
tracted to  sell  for  the  sum  of  one  hundred  thousand  dollars, 
together  with  the  added  improvements  put  thereon,  and  the 
mill  and  the  machinery  purchased  by  appellant  and  placed 
upon  the  property  not  originally  owned  by  Mayer,  and  which 
cost  the  sum  of  forty  thousand  dollars. 

Before  one  should  in  good  conscience  be  permitted  to  reap 
where  he  has  not  sown,  to  profit  by  the  misfortune,  mistake, 
or  undoing  of  another,  or  to  enjoy  the  fruits  of  dishonesty  and 
sharp  practice,  it  should  appear  perfectly  plain  that  he  him- 
self be  free  from  any  intentional  wrong-doing  and  his  skirts 
clean  of  any  stain  of  fraud  and  deceit.  It  is  evident  that 
appellant  has  gotten  the  worst  of  the  bargain  and  fared  badly 
in  his  adventure.  If,  however,  this  be  due  to  his  own  folly 
and  shortsightedness,  and  not  to  any  willful  misconduct  on 
the  part  of  appellee  Mayer  or  his  agents,  equity  can  afford 
him  no  relief  not  within  the  strict  letter  of  the  contract  un- 
der which  he  seeks  to  be  subrogated  to  the  rights  of  the  Hen- 
rietta Mining  and  Milling  Company.  But  if,  on  the  contrary, 
he  be  the  victim  of  misrepresentations,  fraud,  and  deceit  prac- 
ticed by  and  directly  traceable  to  Mayer,  or  indirectly  through 
any  of  his  agents,  then  equity  can  and  should  afford  him 
relief  at  the  expense  of  Mayer.  The  findings  of  the  trial  court 
should  be  given  great  weight  and  be  deemed  conclusive  on 
controverted  questions  of  fact  in  equity  as  in  actions  at  law, 
unless  there  be  forcible  reasons  to  warrant  the  inference  that 
they  are  erroneous.  Particularly  should  this  rule  be  regarded 
when  the  right  determination  of  the  facts  may  have  depended 
upon  the  judgment  of  the  trial  court  as  to  the  credibility  of 
the  various  witnesses,  and  not  merely  upon  reason  and  de- 
duction as  applied  to  a  mass  of  facts  and  circumstances  about 
which  there  may  be  little  or  no  dispute.     The  gravamen  of 
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the  complaint  in  this  action  is  fraud.  Unless  this  be  shown, 
the  appellant  must  fail  to  obtain  relief  which  he  could  not 
have  had  in  an  action  at  law.  Fraud  is  rarely  open,  visible, 
or  susceptible  of  direct  and  positive  proof.  It  is  most  usually 
a  matter  of  inference,  to  be  drawn  from  the  actions  and  con- 
duct of  men  who  at  the  time  are  careful  to  cover  up  their 
purposes  and  intent  to  deceive  so  as  to  avoid  detection  and 
enjoy  in  safety  the  fruits  of  their  wrong-doing.  We  are  con- 
strained, therefore,  to  review  the  facts  in  this  case  and  deter- 
mine for  ourselves  whether  these  support  the  findings  and 
decree  of  the  trial  court. 

First.  Was  the  sale  of  the  mines  to  Howell  and  his  asso- 
ciates procured  by  means  of  fraud,  participated  in  by  Mayer, 
or  acquiesced  in  by  him  with  a  knowledge  of  the  facts  ^  For 
the  right  solution  of  this  question  it  is  necessary  that  the  true 
relations  between  Shirley,  Palmer,  and  Mayer  be  ascertained 
and  understood,  as  those  relations  existed  prior  to  and  dur- 
ing the  negotiations  which  led  to  the  contract  of  purchase. 
As  we  have  before  stated,  the  record  discloses  that  Mayer,  at 
the  time  of  the  contract  of  July  1, 1893,  was  but  a  part  owner 
in  the  premises  sold.  Prior  to  that  time  he  had  given,  to- 
gether with  his  associates,  an  option  to  Palmer  to  purchase 
his  interest.  It  is  quite  apparent  that  this  option  or  bond 
was  nothing  more  than  an  authorization  to  Palmer  to  find  a 
purchaser,  and  for  his  services  he  was  to  receive  a  commission 
on  the  amount  of  the  purchase  money.  Palmer  was  therefore 
the  mere  agent  of  Mayer  and  his  associates  in  effecting  the 
sale.  It  will  also  be  remembered  that  Shirley  obtained  an 
option  or  bond  from  Palmer,  and  upon  the  strength  of  this 
began  his  negotiations  with  Howell,  Henry,  and  their  asso- 
ciate, which  ultimately  led  to  a  sale  of  the  property.  The 
connection  between  Mayer,  Palmer,  and  Shirley  was  close  and 
intimate,  and  that  between  Mayer  and  Palmer  continued  to 
be  of  a  confidential  character  after  Palmer's  option  had  ex- 
pired, and  during  the  subsequent  negotiations  between  Mayer 
and  Howell,  and  indeed  so  long  as  Palmer  had  anything  to  do 
with  the  property.  It  was  admitted  by  both  Palmer  and 
Mayer  that  the  former  was  to  receive  a  commission  of  twenty- 
five  per  cent  upon  the  purchase  money  derived  from  the  sale; 
and  it  appeared,  further,  that  he  received  this  commission 
upon  the  amount  received  by  Mayer  in  the  purchase  of  the 


June,  1898.]  Henby  v.  Mayeb.  117 

mines.  The  acts  and  conduct  of  Palmer  and  his  knowledge 
in  the  matter  of  the  sale  of  the  property  became  therefore  the 
acts,  conduct,  and  knowledge  of  Mayer  as  his  principal.  The 
same  is  true  of  Shirley  so  long  as  the  latter  was  acting  as  the 
agent  of  Palmer  and  Mayer  in  effecting  the  sale,  which  con- 
tinued, as  the  evidence  shows,  until  about  the  25th  or  26th  of 
June,  1893.  That  the  report  made  by  Ihne  as  to  the  value  of 
the  mines  was  grossly  inaccurate  and  misleading  is  abun- 
dantly shown  from  the  subsequent  history  of  the  property. 
Instead  of  the  average  value  of  the  ores  being  sixty-five  dol- 
lars per  ton,  as  stated  by  Ihne,  actual  tests  made  by  Shirley 
while  acting  as  manager  of  the  Henrietta  Mining  and  Milling 
Company,  and  by  Palmer  under  the  contract  of  January  4, 
1894,  did  not  show  that  the  ore  would  mill  more  than  $7.50 
per  ton  upon  the  average.  The  character  of  this  report  must 
have  been  due  to  the  incompetency  of  Ihne  or  to  a  mistake 
due  to  his  carelessness  and  inattention,  or  the  flattering  re- 
sults obtained  by  him  must  have  been  due  to  some  deception 
practiced  by  others  in  salting  the  samples  taken  from  the 
mines,  or  to  the  substitution  of  rich  ore  in  place  of  the  ores 
actually  taken  from  the  property,  or  by  some  other  method 
of  deception  due  to  the  connivance  of  others.  Nothing  ap- 
pears in  the  evidence  other  than  the  exaggerated  nature  of 
the  report,  which  impeaches  Ihne's  competency  as  an  expert 
on  mines ;  nor  does  it  appear  anywhere  that  he  had  any  motive 
to  make  a  report  not  justified  by  the  facts.  Ihne's  accounts 
of  his  visits  to  the  mines  and  examination  of  the  same  are,  in 
substance,  that  early  in  June,  1893,  he  went  with  Palmer  to 
the  mines,  and  there  met  Shirley,  Mayer,  and  the  other  own- 
ers of  the  property ;  that  he  personally  made  an  examination 
of  the  various  claims,  and  directed  Slack,  one  of  the  owners, 
and  who  was  at  the  time  the  acting  superintendent  of  the 
property,  where  to  break  down  the  ores  to  be  sampled,  and 
was  present  while  this  was  done,  saw  that  the  same  were 
sacked  and  sent  to  the  mill;  that  he  also  took  samples  for 
assaying;  after  the  samples  had  been  sacked  and  sent  to  the 
mill,  the  latter  being  distant  from  the  mines  about  two  miles, 
he  went  to  the  mill,  and  remained  there  during  the  time  the 
ores  were  worked;  that  he  had  broken  from  the  stopes,  and 
taken  to  the  mill,  in  the  neighborhood  of  eleven  tons;  that 
after  the  same  had  been  taken  to  the  mill  he  decided  to  have 
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brought  from  a  large  pile  of  ore  on  the  dump  of  a  shaft  on 
one  of  the  properties  two  or  three  tons  of  lean  ore,  so  that  he 
might  be  sure  that  his  mill  test  would  not  run  too  high,  but 
Palmer,  who  was  present,  agreed  to  look  for  a  team  and  see 
that  the  ore  was  delivered;  that  this  was  done,  and  the  lean 
ore  added  to  the  ores  which  he  had  taken  from  the  stopes. 
Ihne  denied  any  misconduct  on  his  own  part,  or  any  knowl- 
edge of  any  misconduct  on  the  part  of  any  of  the  owners  of 
the  property  during  the  time  he  was  making  his  examination 
and  tests  to  determine  the  value  of  the  property.  Shirley 
testified  upon  this  point  that  he  was  present  at  the  mines 
during  Ihne's  examination,  and  that  the  ores  were  taken  out 
by  the  Slacks  under  Ihne's  directions  and  superintendency ; 
that  the  ore  was  put  on  the  dump,  sacked,  and  taken  to  the 
mill,  and  dumped  into  a  bin  there ;  that  Palmer  was  present 
during  this  time,  but  did  not  go  into  the  mines,  and  made  no 
suggestions  as  to  points  from  which  ore  should  be  taken ;  that 
the  plates  at  Jones's  mill,  where  the  ore  was  worked,  were 
cleaned  before  the  tests  were  made;  that  neither  Palmer  nor 
Mayer  were  at  the  mill  during  the  run ;  that  Ihne  was  there 
every  day,  with  one  exception,  when  Palmer  took  him  over 
to  Big  Bug,  to  examine  the  water  supply;  that  he  (Shirley) 
remained  at  the  mill,  and  saw  that  no  ore  went  in  but  the 
ore  hauled  from  the  mines ;  that  the  millmen  made  the  clean- 
up, but  that  he  did  not  know  the  result  of  the  test  until  sub- 
sequently informed  by  Howell  and  Henry.  Palmer  stated  in 
his  examination  that  he  had  nothing  to  do  with  taking  samples 
preparatory  to  making  the  mill  run,  and  also  had  nothing  to 
do  with  the  mill  test;  that  Ihne  was  absent  during  the  run 
one  day  when  he  rode  with  him  to  Big  Bug  to  measure  the 
water  supply.  He  denied  furnishing  Ihne  liquors  or  intoxi- 
cants while  at  the  mine,  and  that  the  only  connection  he  had 
with  the  matter  of  obtaining  ore  from  the  mines  and  securing 
the  mill  run  was  in  getting  a  team  for  Ihne  to  go  after  the 
additional  ore  desired  by  the  latter.  One  Ben  Rybon  testified 
that  while  the  ore  was  being  taken  to  the  mill  from  the  mines 
he  had  examined  the  same,  and  had  made  objection  to  the 
quality  of  the  ore  to  Shirley,  and  that  the  latter  had  said  that 
he  had  better  go  and  see  Slack  at  the  mine  and  see  about  it ; 
that  he  saw  Slack  and  told  him  to  send  better  ore  to  the  mill, 
and  that  Slack  had  replied  that  he  would  attend  to  it;  that 
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Shirley  was  at  the  mill  during  the  running  of  the  ore,  and 
claimed  to  be  superintending  the  same;  that  his  interest  in 
the  matter  grew  out  of  the  fact  that  he  was  to  get  a  commis- 
sion upon  the  sale  of  Slack's  interest.  J.  B.  Slack  testified 
that  he  had  taken  the  ore  samples  from  the  ledge  under  the 
direction  of  Ihne ;  that  he  took  from  ten  to  twelve  tons  from 
the  Silverton  and  Yankee  Girl  claims ;  that  he  sacked  the  same 
and  sent  them  to  Jones's  mill  by  his  own  teams;  that  a  num- 
ber of  men  assisted  him  in  getting  out  the  ore ;  he  thought  he 
took  the  average  samples ;  he  denied  having  seen  Rybon  at  the 
mine  when  he  was  taking  the  samples ;  that  the  last  two  tons 
which  were  sent  to  the  mill  were  taken  from  different  places 
over  the  dump  under  his  direction ;  and  that  at  the  time  Ihne 
was  not  at  the  mine,  but  was  at  the  mill.  Mayer's  testimony 
upon  this  point  was  to  the  effect  that  he  had  nothing  to  do 
with  the  mill  tests  or  assays  or  with  furnishing  the  ore ;  that 
he  did  not  go  to  the  mine  while  Ihne  was  there,  and  knew 
nothing  about  the  mill  test.  The  appellant,  Henry,  testified 
that  in  April,  1894,  Palmer,  in  a  trip  from  Big  Bug  to  Pres- 
cott,  admitted  to  him  that  Ihne's  report  was  a  fabrication 
and  a  lie;  that  Ihne  had  told  him  to  send  over  to  the  mill 
some  ore  from  each  of  the  claims ;  and  that  he  was  not  going 
to  miss  the  sale,  and  was  very  particular  to  see  that  he  got 
good  ore.    This  conversation  was  wholly  denied  by  Palmer. 

The  foregoing  constitutes,  in  effect,  the  evidence  bearing 
upon  the  fraudulent  nature  of  Ihne's  report,  and  to  what 
extent  Mayer  or  any  of  his  agents  were  concerned  in  the 
fraud,  if  any  there  was.  There  is  enough  to  justify  a  sus- 
picion, at  any  rate,  that  Ihne  was  deceived  in  some  way  in 
the  value  of  the  ores  in  the  mines.  It  is  also  apparent  that 
there  was  abundant  opportunity  on  the  part  of  either  Shirley, 
Palmer,  or  Slack  to  have  substituted  rich  ores  in  place  of 
those  actually  taken  from  the  stopes.  We  cannot  say,  how- 
ever, from  this  evidence,  that  such  a  case  is  made  out  as  would 
warrant  us  in  holding  contrary  to  the  findings  of  the  trial 
court  upon  this  point,  and  in  saying  that  Mayer  or  his  agent, 
Palmer,  participated  in  the  fraud,  if  any  there  was,  or  had  a 
knowledge  that  the  same  was  perpetrated.  The  record  is 
silent  upon  the  question  as  to  whether  Mayer  or  Palmer  knew 
of  the  results  of  the  mill  test,  or  had  any  knowledge  as  to  the 
character  of  Ihne's  report  to  Howell  and  his  associates. 
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Upon  the  second  ground  of  complaint — namely,  that  How- 
ell and  his  associates  were  deceived  by  Palmer  and  Mayer  as 
to  the  amount  of  commission  which  the  iormer  was  to  receive 
from  the  latter,  and  thereby  deceived  as  to  the  true  amount  of 
purchase  money — ^there  can  be  little  or  no  doubt.     Howell, 
Henry  and  Bradshaw  testified  that  Palmer  on  numerous  occa- 
sions prior  to  the  contract  and  subsequent  to  the  contract 
stated  that  he  was  to  receive  a  commission  of  five  thousand 
dollars  in  all.     They  likewise  stated  that  Shirley  so  repre- 
sented the  matter  of  Palmer's  commission  at  the  time  he  was 
negotiating  for  the  sale  of  the  properties  in  Chicago  under 
his  option  from  Palmer.     Howell  testified  that  during  the 
negotiations  for  the  purchase  of  the  mines  conducted  by  him- 
self, which  led  to  the  contract  of  July  1,  1893,  both  Mayer 
and  Palmer  had  stated  to  him  that  there  was  to  be  no  other 
commission  except. the  sum  of  five  thousand  dollars  to  Palmer. 
It  was  also  admitted  by  both  Palmer  and  Mayer  that  the 
actual  commission  to  be  received  by  Palmer  was  twenty-five 
thousand    dollars.      Mayer   testified    that    Palmer    received 
twenty-five  per  cent  of  the  moneys  paid  to  him  under  the 
contract  of  purchase.    Does  this  statement  amount  to  such  a 
fraudulent  representation  as  to  the  true  purchase  price  as 
would  entitle  the  appellant  to  a  relief  against  the  enforcement 
of  the  full  purchase  price  by  Mayer  under  the  terms  of  the 
contract  of  sale  ?  It  was  held  in  the  case  of  Van  Epps  v.  Har- 
rison, 5  Hill,  63,  '*that  a  fraudulent  representation  made  by 
the  vendor  as  to  price  he  paid  for  the  land  entitled  the  vendee 
to  recoup  for  the  damages  occasioned  by  the  fraud  in  an 
action  on  the  bond  given  for  the  price.''    Howell  also  testi- 
fied that  Palmer  represented  that  one  hundred  thousand  dol- 
lars was  the  lowest  price  at  which  the  property  could  be 
bought,  notwithstanding  the  fact  that  Mayer,  as  it  appears, 
was  willing  and  anxious  to  obtain  thirty  thousand  dollars  for 
his  interest  in  the  property,  and  that  the  whole  could  have 
been  bought  at  the  time  of  the  Howell  contract  for  the  sum 
of  sixty  thousand  dollars.    We  think,  in  equity,  the  true  pur- 
chase price  of  the  property  should  "be  held  not  to  be  one  hun- 
dred thousand  dollars,  as  named  in  the  contract,  but  this 
amount  less  the  fraudulent  commission  agreed  upon  between 
Palmer  and  Mayer,  and  the  amount  due  from  appellant  as 
the  subrogee  of  the  Henrietta  Mining  and  Milling  Company, 
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fihould  be  decreased  by  twenty  thousand  dollars,  the  amount 
of  said  fraudulent  commission. 

Third.  The  nominal  parties  to  the  contract  of  January  4, 
1894,  were  Mayer,  Howell,  and  the  Henrietta  Mining  and 
Milling  Company.  The  real  contracting  parties  were  Mayer 
and  Henry.  Howell  after  the  organization  of  the  company 
became  its  president  and  general  manager.  Henry,  as  found 
•  by  the  court,  and  as  shown  by  the  evidence,  furnished  all  the 
money  used  by  the  company  from  his  individual  resources, 
and  at  the  time  of  the  execution  of  the  contract  owned  prac- 
tically all  of  the  stock  of  the  company.  In  December,  1893, 
Henry  visited  Prescott  and  found  that  the  affairs  of  the 
cqmpany  were  in  a  bad  way,  with  debts  to  the  amount  of 
thirty-three  thousand  dollars  chargeable  against  it.  Palmer 
urged  him  to  pay  off  this  indebtedness  and  get  rid  of  Howell, 
as  the  latter  was  unpopular  with  the  creditors  of  the  com- 
pany and  unsatisfactory  in  his  relations  with  the  company, 
and  promised,  should  Henry  dp  this,  to  use  his  own  language, 
to  **pull  off  his  coat  and  go  to  work,  and  pxdl  Henry  out  of 
the  hole."  Palmer  also  represented  that  the  property  could 
be  made  to  pay  sufficiently  to  clear  off  the  balance  of  the 
purchase  money  due  to  Mayer.  In  accordance  with  Palmer's 
advice,  Henry  bought  out  Howell  aa  well  as  Shirley  and 
Webber,  and  arranged  to  pay  the  thirty-three  thousand  dol- 
lars indebtedness.  He  then  began  negotiations  with  Mayer, 
through  Palmer,  to  arrange  for  an  extension  of  time  for  the 
payment  of  the  unpaid  purchase  money,  and,  as  a  result  of 
these  negotiations  and  the  representations  made  by  Palmer, 
the  contract  of  January  4th  was  entered  into.  Palmer  then 
went  into  the  possession  of  the  property  and  began  work. 
Under  his  management  the  property  was  operated  at  a  loss 
from  the  start.  Notwithstanding  this,  Palmer  kept  Henry  in 
ignorance  of  the  true  condition  of  affairs,  and,  it  is  quite 
evident,  purposely  deceived  him  until  the  debts  had  accumu- 
lated to  such  an  extent  that  further  concealment  was  impos- 
sible. He  further  exhibited  bad  faith  in  turning  the  property 
over  to  Mayer  without  notifying  the  company  or  Henry  of  his 
intention  to  do  so.  Mayer  during  this  time  had  full  oppor- 
tunity and  full  right  under  the  agreement  to  know  just  what 
was  being  done  by  Palmer.  The  confidential  relations  exist- 
ing between  Palmer  and  Mayer  render  improbable  the  as- 
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sumption  that  Mayer  could  have  been  in  ignorance  of  the 
results  of  Palmer's  management,  and  his  subsequent  conduct 
in  promptly  taking  possession  of  the  property,  and  claiming 
the  same  under  the  forfeiture  clause  of  the  contract,  is  suffi- 
cient to  justify  the  belief  that  he  as  well  as  Palmer  was  lack- 
ing in  good  faith  in  the  premises ;  for  they  must  have  known 
at  the  time  of  the  execution  of  the  contract  of  January  4th 
that  its  performance  was  impossible;  that  the  payment  to 
Mayer  of  one  half  of  the  gross  proceeds  would  not  leave  a 
margin  sufficient  to  keep  the  property  working;  that  debts 
would  accumulate,  and  the  company  be  embarrassed  to  such 
an  extent  that  the  interest  of  Henry  and  the  company  would 
be  sacrificed.  Both  knew  and  understood  that  Henry  was 
inexperienced  in  the  mining  business.  They  both  knew,  too, 
that  Palmer's  statements  as  a  miner  admittedly  competent 
and  experienced  would  have  great  weight  with  Henry,  and 
that  the  latter  would  therefore  be  apt  to  confide  in  Palmer's 
statements  of  his  ability  to  make  the  property  pay  under  the 
agreement.  We  are  persuaded  that  Henry  was  induced  to 
enter  into  the  agreement  of  January  4th,  and  to  clear  the 
property  of  the  thirty-three-thousand-dollar  debt,  and  thus 
put  himself  in  a  worse  situation  with  reference  to  the  pur- 
chase of  the  property  than  he  otherwise  would  have  been  in, 
because  of  the  representations  of  Palmer,  and  that  at  the  time 
Palmer  was  Mayer's  accredited  agent.  Under  this  view  of 
the  case  we  do  not  think  that  Mayer's  taking 'possession  in 
June,  1894,  was  rightful  or  warranted,  and  that  in  so  far  as 
the  decree  recognizes  Mayer's  right  to  the  possession  of  the 
property  it  was  erroneous. 

Fourth.  Again,  we  think  the  decree  is  erroneous  in  hold- 
ing that  Mayer  was  entitled  to  the  possession  under  his  con- 
tract of  the  mill  and  machinery  which  the  evidence  shows  to 
have  been  constructed  by  the  Henrietta  Mining  and  Milling 
Company  on  property  which  was  never  owned  by  Mayer  or 
his  associates,  but  which  had  been  located  by  the  company 
after  the  contract  of  July  1,  1893.  By  no  principle  of  law 
that  we  are  aware  of  can  real  estate  be  forfeited  to  another 
which  the  other  has  never  owned  and  to  which  he  has  no  title 
because  of  a  failure  to  pay  for  property  which  the  vendor  did 
own  and  to  which  he  did  have  title.  Forfeitures  are  not 
enforced  in  equity  and  are  not  favored  in  law.    Notwithstand- 
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ing  the  clause  in  the  contract  of  July  1,  1893,  to  the  effect 
that  upon  failure  of  the  vendee  to  comply  with  the  terms  of 
his  purchase  said  failure  should  work  a  forfeiture  of  the 
rights  of  the  vendee  under  the  contract,  and  of  the  money 
which  he  should  have  paid,  and  all  of  the  improvements  by 
him  placed  on  or  adjacent  to  said  mines,  including  said  mill 
and  all  of  its  connections,  and  all  of  said  mines,  water-rights, 
and  so  forth,  should  belong  to  and  become  the  absolute  prop- 
erty of  the  vendor,  equity  will  not  enforce  a  condition  so  at 
variance  with  any  principle  of  fairness  and  justice.  The 
decree  should  provide  that  the  mill  and  machinery  con- 
structed by  the  company  on  property  not  the  subject  of 
contract  and  sale  between  the  parties  on  July  1,  1893,  be  the 
property  of  the  appellant,  as  subrogee  to  the  rights  of  the 
Henrietta  Mining  and  Milling  Company. 

We  conclude  from  a  review  of  the  facts  and  circumstances 
proven  in  the  case  that  the  findings  of  the  trial  court  should 
be  modified  in  these  respects:  1.  That  the  true  purchase 
price  of  the  property,  instead  of  being  one  hundred  thousand 
dollars,  as  found  by  the  trial  court,  was  the  sum  of  eighty 
thousand  dollars;  and  2.  That  there  was  due  at  the  time  of 
the  rendition  of  the  decree  the  sum  of  $19,525,  instead  of  the 
sum  of  $39,525,  as  was  found  by  the  trial  court.  We  have 
reached  the  further  conclusion  that  the  trial  court  should 
have  found  that  the  taking  possession  of  the  property  by 
Mayer  was  not  warranted,  but  that  the  appellant,  George  W. 
Henry,  as  the  subrogee  of  Spooner  R.  Howell,  the  Henrietta 
Mining  and  Milling  Company,  James  Shirley,  L.  J.  Webber, 
and  Frank  M.  Bradshaw,  was  and  is  entitled  to  the  imme- 
diate possession  of  the  same,  and  that  the  appellee  Mayer  has 
acquired  no  right,  title,  or  interest  in  and  to  the  mill  and 
other  property  not  included  within  the  contract  of  sale  of 
July  1,  1893.  We  conclude,  further,  that  a  decree  should  be 
entered  adjudging  and  decreeing  that  appellant,  George  W. 
Henry,  be  subrogated  to  all  the  rights  of  Spooner  R.  Howell, 
the  Henrietta  Mining  and  Milling  Company,  James  Shirley, 
L.  J.  Webber,  and  Frank  M.  Bradshaw,  under  and  by  virtue 
of  the  contracts  set  forth  in  the  complaint  in  the  action  for 
the  purchase  of  the  American  Flag,  Yankee  Girl,  Invincible, 
Silverton,  and  Germania  mining  claims,  situated  in  the  Big 
Bug  Mining  District,  Yavapai  County,  Arizona ;  and  that  the 
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appellee  Joseph  Mayer  be  required  to  account  for  all  moneys 
received  by  him  from  the  sale  of  ores,  bullion,  concentrates, 
or  other  products  derived  by  him  from  said  mines  from  the 
time  of  his  taking  possession  of  the  same  until  he  surrenders 
the  possession  as  hereinafter  provided;  and  if  it  be  found 
from  said  accounting  that  he  has  derived  profit  from  the 
working  and  operation  of  said  mines,  the  amount  of  said 
profit  should  be  deducted  from  the  amount  due  him  under  his 
contract  of  sale,  dated  July  1,  1893.  The  decree  should  fur- 
ther provide  that  the  appellant,  as  the  subrogee  of  Howell, 
the  Henrietta  Mining  and  Milling  Company,  Shirley,  Web- 
ber, and  Bradshaw,  be  put  into  immediate  possession  of  all 
of  said  property,  mill,  and  machinery ;  and  that  when  it  has 
been  ascertained  from  said  accounting  how  much,  if  any, 
of  the  balance  of  the  $19,525  remains  unpaid  of  said  pur- 
chase money,  said  appellant  be  given  ninety  days  within 
which  to  pay  the  same ;  and  in  case  he  shall  so  elect,  and  shall 
pay  said  balance,  the  appellee  Joseph  Mayer  be  decreed  to 
make,  execute,  and  deliver  to  appellant  a  good  and  sufficient 
deed  conveying  to  said  appellant  said  mining  properties, — 
to  wit,  the  American  Flag,  Yankee  Girl,  Invincible,  Silverton, 
and  Germania  mining  claims, — ^being  the  same  property  de- 
scribed in  the  complaint  in  the  action.  It  should  further  be 
decreed  that  in  case  said  appellant  do  not  pay  said  unpaid 
balance  within  the  said  ninety  days,  a  master  be  appointed  by 
the  court  to  sell  said  mining  claims  in  the  manner  provided 
by  law  for  the  sale  of  real  property  under  execution,  and 
that  from  the  proceeds  derived  from  said  sale  said  unpaid 
balance  of  the  purchase  money  shall  first  be  paid  to  said 
Mayer,  and  the  balance  thereof  be  paid  to  appellant,  George 
W.  Henry ;  that  said  sale  be  subject  to  any  and  all  liens  which 
any  creditor  or  creditors  of  said  Henrietta  Mining  and  Mill- 
ing Company  may  have  or  obtain  against  said  property ;  that 
said  master  be  authorized  to  make  a  good  and  sufficient  deed 
to  the  purchaser  at  said  sale,  upon  the  approval  of  the  same 
by  the  trial  court.  The  judgment  and  decree  are  reversed, 
and  the  court  below  is  hereby  instructed  and  directed  to  enter 
its  decree  in  accordance  herewith. 

Street,  C.  J.,  Doan,  J.,  and  Davis,  J.,  concur. 
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[avil  No.  621.     Filed  Juno  11,  1898.] 
[53  Pac.  583.] 

A.  L.  JOHNS  et  al.,  Defendants  and  Plaintiffs  in  Error,  v. 
JAMES  WILSON,  Plaintiff  and  Defendant  in  Error. 

1.  Mortgages — ^Foe^olostjre  —  Code  Pbaotioe  —  Paetdcs  Defendant — 

Grantees  AssuMmo  Debt  —  Deticiency  Judgment.  —  Under  the 
code  practice,  where  no  distinction  exists  between  actions  at  law 
and  suits  in  equity,  a  mortgagee  may,  in  a  foreclosure  suit,  join 
as  ft  party  defendant  a  grantee  of  his  mortgagor  who  has  assumed 
the  payment  of  the  debt,  and  recover  a  deficiency  judgment  as 
against  him. 

2.  Same — Same — Supplemental  Foreclosure — ^Fraudulent  Conceal- 

ment or  Interest  ot  Defendant. — ^The  right  to  a  supplemental 
foreclosure  as  to  the  interest  of  a  party  whose  title  was  fraudu- 
lently concealed  by  defendants  from  plaintiff  until  after  the  former 
suit  was  commenced  is  undoubted. 

8.  Same — Same — Same — Same — Mistake  of  Law — To  Preclude  Relief 
Facts  Must  Be  Known — Fraud. — The  doctrine  that  where  the 
plaintiff  has  made  a  mistake  of  law  the  court  has  no  jurisdiction  to 
grant  relief  has  reference  to  cases  where  the  facts  are  known  and 
no  fraud  or  deceit  has  been  practiced.  Where  the  defendants 
fraudulently  induced  a  mortgagee  to  omit  a  necessary  party  defend- 
ant by  fraudulently  concealing  his  interest  in  the  property  until 
after  the  foreclosure  suit  was  commenced,  he  is  entitled  to  relief 
by  a  supplemental  foreclosure. 

4.  Same — Same — ^Voro  Deed  Containing  Assumption  of  Debt — ^Per- 
sonal Judgment  for  Deficiency  as  against  Grantee — Error. — 
Where  a  deed  conveying  mortgaged  property  and  containing  a 
covenant  by  the  grantee  to  assume  and  pay  the  mortgaged  indebted- 
ness is  adjudged  fraudulent  and  void,  it  is  error  to  enter  a  personal 
judgment  against  such  grantee  for  the  deficiency. 

Affirmed.    180  U.  S.  440,  45  L.  Ed.  613,  21  Sup.  Ct.  445. 

ERROR  to  the  District  Court  of  the  Third  Judicial  Dis- 
trict in  and  for  the  County  of  Maricopa.  A.  C.  Baker,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

A.  J.  Daggs,  for  Plaintiffs  in  Error. 

The  supreme  court  of  the  United  States  has  held  that  a 
mortgagee  could  not  maintain  an  action  against  a  grantee  of 
his  mortgagor  \vho  assumes  and  agrees  to  pay  by  deed,  be- 
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cause  there  was  no  ** privity  of  contract*';  and  before  he  can 
proceed  against  such  grantee  of  his  mortgagor  it  must  be 
alleged  and  proved  that  his  remedy  against  his  mortgagor  has 
been  exhausted.  Keller  v.  Ashford,  133  U.  S.  610,  10  Sup.  Ct. 
494,  33  L.  Ed.  G67 ;  National  Bank  v.  Grand  Lodge,  98  U.  S. 
123,  25  L.  Ed.  75. 

In  the  case  of  Union  Mutual  Life  Ins.  Co.  v.  Hanford,  14S 
U.  S.  187,  12  Sup.  Ct.  437,  36  L.  Ed.  118,  the  question  was 
again  before  the  supreme  court  whether  a  mortgagee  could 
sue  a  grantee  of  his  mortgagor,  and  Justice  Gray  said:  **By 
the  settled  law  of  this  court,  the  grantee  is  not  directly  liable 
to  the  mortgagee  either  at  law  or  in  equity,  and  the  only 
remedy  of  the  mortgagee  against  the  grantee  is  by  a  bill  in 
equity  in  the  right  of  the  mortgagor,  and  by  virtue  of  the 
right  in  equity  of  a  creditor  to  avail  himself  of  any  property 
which  his  debtor  holds  from  a  third  person  for  the  payment 
of  the  debt.'' 

A  grantee  who  assumes  the  debt  of  his  mortgagor  does  not 
become  the  principal  debtor,  except  by  agreement  with  the 
mortgagee,  as  was  held  in  Shepherd  v.  May,  115  U.  S.  505,  6 
Sup.  Ct.  119,  29  L.  Ed.  456.  ** Privity  of  contract"  must  be 
shown.  Story  on  Equity  Pleading,  262-324;  Bliss  on  Code 
Pleading,  sec.  234;  Biddell  v.  Brizzolar,  64  Cal.  354,  30  Pac. 
609;  ^yaring  v.  Ward,  7  Ves.  Jr.  332;  Oxford  v.  Rodney,  14 
Ves.  Jr.  417;  Woods  v.  Iluntington,  3  Ves.  Jr.  128. 

Having  made  a  mistake  as  to  the  effect  of  his  decree,  which 
is  a  mistake  of  law,  a  court  of  equity  has  no  power  to  grant 
relief.  Goodnow  v.  Eiver,  16  Cal.  461,  76  Am.  Dec.  540; 
Boggs  v.  Hargrave,  16  Cal.  366;  Kenyon  v.  Welty,  20  Cal. 
641.  And  in  the  case  of  Bank  of  United  States  v.  Daniel,  12 
Pet.  32,  9  L.  Ed.  989,  it  is  said,  so  far  as  the  courts  of  the 
United  States  are  concerned,  the  question  may  be  deemed 
definitely  at  rest,  **that  a  court  of  equity  cannot  grant  relief 
against  a  mistake  of  law." 

**It  may  be  safely  aflSrmed  upon  the  highest  authority  as  a 
well-established  doctrine  that  a  naked  mistake  of  law  unat- 
tended with  any  special  circumstances  (such  as  misplaced 
confidence,  misrepresentation,  or  undue  influence)  will  fur- 
nish no  ground  for  the  interposition  of  a  court  of  equity ;  and 
the  present  disposition  of  courts  of  equity  is  to  narrow  rather 
than  enlarge  the  operation  of  exceptions."    Story's  Equity, 
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sec.  138;  Snell  v.  Atlantic  etc.  Co.,  98  U.  S.  85,  25  L.  Ed.  52; 
Bank  of  United  States  v.  Da7iiel,  12  Pet.  32,  9  L.  Ed.  989. 

Thomas  Armstrong,  Jr.,  for  Defendant  in  Error. 

As  to  the  right  of  plaintiff  to  maintain  an  action  against 
the  grantee  of  the  mortgagor,  he  having  assumed  and  agreed 
to  pay  the  mortgage,  the  authorities  cited  by  plaintiffs  in 
error  fully  sustain  plaintiff's  right  instead  of  denying  it. 

The  plaintiff's  former  judgment  against  R.  E.  Daggs  was 
merely  a  foreclosure  of  his  interest  in  the  mortgaged  prem* 
ises.  In  this  action  he  is  sought  to  be  held  as  a  guarantor  of 
the  payment  of  the  debt  as  a  purchaser  who  had  assumed  it. 

**  Proceedings  in  the  nature  of  a  suit  to  foreclose  an  equity 
of  redemption  held  by  a  subsequent  encumbrancer  may  un- 
doubtedly be  maintained  by  a  purchaser  under  a  decree  where 
the  encumbrancer  was  not  made  a  party  to  the  original  suit 
to  enforce  the  mortgage.''  Goodenow  v.  Ewer,  16  Cal.  468, 
76  Am.  Dec.  540.  The  case  of  Boggs  v.  Hargrave,  16  Cal. 
559,  76  Am.  Dec.  561,  was  one  where  a  purchaser  at  a 
foreclosure  sale  sued  to  recover  back  the  amount  paid  by  him 
at  the  sale  from  the  judgment  creditor,  and  there  was  no 
prayer  to  set  aside  the  sale,  which  is  one  of  the  essentials  of 
this  action. 

**  Parties  will  be  relieved  from  a  mistake  of  law  as  well  as 
of  fact."    Bemington  v.  Higgens,  54  Cal.  620. 

While  a  mere  naked  mistake  of  law  might  alone  furnish  no 
ground  for  relief,  yet  there  are  exceptions,  and  many  of  them, 
where  peculiar  circumstances  taken  in  connection  with  the 
mistake  authorize  the  court  to  grant  relief,  and  in  the  very 
case  cited  by  plaintiff  in  error  (Sncll  v.  Atlantic  Ins.  Co.,  98 
U.  S.  85,  25  L.  Ed.  52)  such  relief  was  granted.  In  that  case 
the  true  rule  is  stated:  **We  trust  the  principle  that  cases 
may  and  do  occur  where  courts  of  equity  feel  compelled  to 
grant  relief  upon  the  mere  ground  of  misapprehension  of  a 
clear  rule  of  law  is  yet  destined  to  afford  the  basis  of  many 
wise  and  just  decrees  without  infringing  on  the  rule  that  mis- 
take of  law  is  presumptively  no  sufficient  ground  for  equitable 
interference." 

DOAN,  J. — On  the  twenty-fourth  day  of  April,  1893,  one 
John  S.  Armstrong  executed  a  mortgage  on  certain  real  es- 
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tate  to  James  WiLson,  to  secure  the  payment  of  two  notes 
therein  described,  each  for  $3,250  and  interest.  Afterwards, 
on  the  eighteenth  day  of  December,  1893,  the  said  Armstrong 
sold  the  premises  thus  mortgaged  to  one  B.  E.  Daggs,  and 
conveyed  the  same  by  a  deed  of  conveyance,  in  which  the  said 
defendant  B.  E.  Daggs  agreed  and  bound  himself,  his  heirs, 
executors,  and  assigns,  to  pay  or  cause  to  be  paid  to  the  said 
Wilson  the  aforesaid  notes  and  mortgage,  under  which  sale 
and  transfer  the  said  B.  E.  Daggs  entered  into  the  possession 
of  the  premises  by  one  W.  A.  Daggs  as  his  tenant.  On  the 
twenty-sixth  day  of  April,  1894,  default  having  been  made  in 
the  payment  of  the  notes  thus  secured  by  the  mortgage  re- 
ferred to,  the  said  Wilson  commenced  an  action  in  the  district 
court  of  Maricopa  County  against  the  said  Armstrong  and 
B.  E.  Daggs  for  the  recovery  of  the  amount  due  upon  the 
notes  and  for  the  foreclosure  of  the  mortgage  upon  the  prem- 
ises aforesaid,  and  on  the  same  date  filed  a  lis  pendens  in  the 
oflSce  of  the  recorder  of  said  county.  At  this  time  the  de- 
fendant W.  A.  Daggs  was  in  possession  of  the  premises, 
supposedly  as  the  tenant  of  B.  E.  Daggs,  in  whom,  so  far  as 
disclosed  by  the  record,  the  title  then  appeared  to  be.  After 
personal  service  upon  defendants  B.  E.  Daggs  and  J.  S.  Arm- 
strong, and  default  made  and  entered  therein,  said  action 
proceeded  to  judgment  in  the  said  district  court  on  the  eighth 
day  of  May,  1894,  against  defendants  J.  S.  Armstrong  and 
B.  E.  Daggs  for  the  full  amount  due,  with  costs,  and  for  the 
foreclosure  of  the  mortgage.  Thereafter,  on  the  sixth  day  of 
June,  1894,  the  property  was  sold  by  the  sheriflE  of  Maricopa 
County  under  execution  and  order  of  sale  issued  upon  the 
said  judgment,  and  was  bid  in  by  the  plaintiflE  for  the  full 
amount  of  his  judgment.  Thereafter,  and  on  the  twelfth  day 
of  December,  1894,  the  sheriff  of  said  county,  there  having 
been  no  redemption,  executed  a  deed  conveying  or  purporting 
to  convey  the  premises  aforesaid  to  the  plaintiff  by  virtue  of 
said  foreclosure  sale ;  and  thereafter,  upon  a  demand  for  pos- 
session of  the  premises  by  the  purchaser  under  said  sheriff's 
deed,  the  aforesaid  W.  A.  Daggs  was  found  in  possession,  and 
refused  to  surrender  the  same,  and  claimed  to  hold  possession 
thereof  as  the  tenant  of  one  A.  L.  Johns,  and  has  from  that 
time  to  the  present  continued  to  hold  and  keep  said  premises 
and  property  as  such  tenant  of  A.  L.  Johns,  to  the  total  ex- 
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elusion  of  the  plaintiflF,  Wilson.  The  record  further  discloses 
that  on  the  twenty-eighth  day  of  April,  1894,  after  the  sum- 
mons had  been  served  upon  the  said  B.  E.  Daggs  and  the 
lis  pendens  had  been  filed  in  the  action  aforesaid,  a  deed  had 
been  placed  on  record  transferring  the  property  in  question 
from  B.  E.  Daggs  to  one  A.  L.  Johns,  of  Chicago,  and  on  the 
demand  for  possession  as  aforesaid  it  was  claimed  by  the 
defendant  W.  A.  Daggs  that  on  the  first  day  of  April,  1894, 
he  ceased  to  be  the  tenant  of  B.  E.  Daggs,  and  thereupon 
became  the  tenant  of  the  said  A.  L.  Johns,  and  took  possession 
of  said  property  for  said  Johns  at  that  time,  and  held  pos- 
session from  that  time  forward  as  the  tenant  of  the  said  A. 
L.  Johns,  and  not  as  the  tenant  of  the  said  B.  E.  Daggs. 
Thereafter,  on  the  twenty-second  day  of  June,  1895,  the  plain- 
tiff, James  Wilson,  filed  his  complaint  in  the  said  court  in  the 
nature  of  a  blQ  in  equity,  setting  up  the  facts  aforesaid  and 
alleging  that  at  the  time  he  commenced  the  aetion  for,  the 
foreclosure  of  the  mortgage  the  said  J.  S.  Armstrong  and 
B.  E.  Daggs  were  the  only  persons  known  to  the  plaintiff  to 
be  liable  upon  said  notes  or  to  have  any  interest  whatever  in 
said  mortgaged  property,  and  alleging  that  the  said  defend- 
ants B.  E.  Daggs  and  A.  J.  Daggs,  conspiring  together  to 
hinder  and  obstruct  the  plaintiff  in  the  collection  of  his  said 
mortgage  debt,  did  procure  the  said  deed  of  conveyance  of 
said  property  from  the  said  B.  E.  Daggs  to  the  said  A.  L. 
Johns  for  the  sole  purpose  of  hindering,  delaying,  and  ob- 
structing him  in  the  collection  of  the  said  mortgage  debt; 
that  said  pretended  deed  of  conveyance,  though  dated  on  the 
seventeenth  day  of  March,  1894,  was  withheld  from  the  rec- 
ord until  the  twenty-eighth  day  of  April,  1894,  after  the  sum- 
mons in  said  action  upon  the  defendants  Armstrong  and  B. 
E.  Daggs  had  been  served,  after  the  said  Us  pendens  had  been 
filed  for  such  purpose  of  delaying  and  defrauding  the  said 
plaintiff;  that  in  said  deed  to  A.  L.  Johns  aforesaid  said  A. 
L.  Johns  expressly  agreed  and  bound  himself  to  pay  this 
plaintiff's  mortgage  debt  as  aforesaid;  that  the  plaintiff  was 
not  advised  by  the  said  W.  A.  Daggs  of  his  surrender  of  the 
premises  as  the  tenant  of  B.  E.  Daggs,  or  of  the  taking  pos- 
session of  the  said  premises  by  the  said  W.  A.  Daggs  as  the 
tenant  of  the  said  A.  L.  Johns,  but  that  such  abandonment 
and  release  of  said  property,  or  such  asserting  and  taking  pos- 
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session  thereof,  if  done  at  all,  was  done  secretly,  without  any 
notice  whatever  to  the  plaintiff  herein,  with  intent  to  deceive 
this  plaintiff  into  the  belief  that  the  said  R.  E.  Daggs  was  the 
owner  of  the  said  premises,  and  possessed  thereof  by  the  said 
W.  A.  Daggs  as  his  tenant ;  and  that  the  plaintiff,  on  account 
of  said  secret  transfer  of  possession,  if  any  waa  made,  was  so 
deceived,  as  above  alleged  the  defendant  intended  him  to  be, 
and  that  said  action  therefore  proceeded  to  judgment  without 
his  joining  or  making  the  said  A.  L.  Johns  and  W.  A.  Daggs 
defendants  therein;  that  the  plaintiff  had  no  knowledge  or 
information  whatsoever  when  he  commenced  his  said  action 
and  filed  his  said  notice  of  lis  pendens  that  any  other  person 
than  the  said  R.  E.  Daggs  and  J.  S.  Armstrong  had  any  claim 
whatsoever  to  said  premises.  Plaintiff  further  set  up  the 
refusal  of  the  said  W.  A.  Daggs  to  surrender  the  said  prop- 
erty under  the  sheriff's  deed  aforesaid,  and  his  claims  made 
on  said  property  as  the  tenant  of  said  A.  L.  Johns,  the  ex- 
clusion of  the  plaintiff  therefrom,  and  alleged  damages 
thereby  in  the  sum  of  one  thousand  dollars,  and  alleged  that 
the  real  holding  of  said  W.  A.  Daggs  was  in  trust  for  the 
benefit  of  the  said  R.  E.  Daggs  by  and  through  the  acts,  bar- 
gains, and  contrivances  of  the  said  R.  E.  Daggs  and  the  said 
A.  J.  Daggs,  who  was  the  agent  and  attorney  of  the  said  A. 
L.  Johns;  that  the  property  consists  of  farming  lands,  build- 
ings, and  improvements,  and  that  defendants  have  neglected 
and  refused  to  pay  the  taxes  or  keep  up  repairs  on  the  said 
property,  and  have  otherwise  permitted  waste  thereon,  and 
threatened  so  to  do ;  that  said  property  was  inadequate  secur- 
ity for  debt  of  plaintiff  against  the  same ;  that  the  defendants 
who  resided  in  this  territory,  and  were  liable  to  pay  such 
mortgage  debt,  were  insolvent,  and  that  all  others  who  were 
liable  to  pay  the  same  were  beyond  the  jurisdiction  of  this 
court;  that  the  plaintiff  had  no  other  security  or  means  of 
collecting  his  said  debt  than  through  his  lien  upon  said  prop- 
erty, and  was  in  danger,  therefore,  of  losing  the  same,  or  the 
larger  part  thereof.  Wherefore  plaintiff  prayed  that  he 
mip:ht  have  judgment  against  said  R.  E.  Daggs  and  A.  L, 
Johns,  who,  as  aforesaid,  have  assumed  and  agreed  to  pay 
such  mortgage  debt,  for  the  sum  of  sixty-five  hundred  dollars, 
with  interest  thereon  from  the  date  of  said  note,  with  attor- 
ney's fees  and  costs  of  suit,  and  for  the  sum  of  one  thousand 
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dollars  as  damages  by  reason  of  the  premises  stated  as  afore- 
said, and  that  the  plaintiff's  mortgage  be  adjudged  to  be 
wholly  unpaid  and  unsatisfied,  and  that  the  same  be  fore- 
closed against  said  defendants  and  all  of  them,  and  all  per- 
sons holding  under  them;  and  for  such  other  and  further 
relief  as  the  circumstances  of  the  case  require  and  justice  and 
equity  demand.  To  this  action  the  defendants  answered  sepa- 
rately, each  by  demurrer  and  answer,  on  different  grounds. 
After  such  demurrers  were  overruled  application  was  made 
for  change  of  venue  by  two  of  the  defendants,  which  applica- 
tion was  denied,  and  the  case  was  on  December  21st  tried 
before  the  court  without  a  jury,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  amount  of  the  debt  and  decree 
of  foreclosure  upon  the  premises  granted.  The  deed  dated 
17th  of  March,  1894,  from  Daggs  to  Johns  was  decreed  to  be 
fraudulent  and  void,  and  a  personal  judgment  was  rendered 
against  R.  E.  Daggs  and  A.  L.  Johns  for  the  balance  due  on 
said  judgment,  to  be  made  out  of  any  other  property  of  said 
R.  E.  Daggs  and  A..L.  Johns  as  under  ordinary  execution. 
Defendants  appealed,  and  thereafter  sued  out  a  writ  of  error 
and  bring  this  case  here  for  review. 

The  errors  assigned  are  numerous,  but  as  many  of  them 
are  upon  immaterial  points  and  some  are  without  merit  it  will 
only  be  necessary  to  consider  those  that  go  to  the  vital  issues 
in  the  case.  The  first  material  proposition  that  is  alleged  is 
in  support  of  the  demurrers  of  the  several  defendants,  on 
the  ground  that  the  grantees  of  the  original  mortgagor  were 
not  liable  to  a  direct  action  by  the  mortgagee,  because  no 
privity  of  contract  was  shown  in  the  pleadings  to  exist  be- 
tween said  grantees  and  the  mortgagee,  and  the  action  was 
not  brought  in  the  name  of,  or  for  the  benefit  of,  the  mort- 
gagor. This  is  a  mere  matter  of  procedure,  and  is  governed 
by  the  lex  fori.  In  those  jurisdictions  where  the  common-law 
practice  is  yet  observed  one  course  is  followed,  while  another 
rule  obtains  in  those  jurisdictions  where  the  code  practice  has 
been  adopted.  The  rule  under  the  one  procedure  is  very 
concisely  stated  by  Mr.  Justice  Gray  in  the  case  of  Willard  v. 
Wood,  135  U.  S.  309,  10  Sup.  Ct.  831,  in  the  following  lan- 
guage: '*The  only  remedy  of  the  mortgagee  against  the 
grantee  was,  as  adjudged  upon  great  consideration  in  Keller 
v.  Ashford,  133  U.  S.  610,  10  Sup.  Ct.  494,  by  bill  in  equity. 
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in  which  he  might  avail  himself  of  the  right  of  the  mortgagor 
againjst  his  grantee,  because  in  equity  a  grantor  is  entitled  to 
avail  himself  of  the  security  which  his  debtor  holds  from  a 
third  person  for  the  payment  of  the  debt.  In  the  supreme 
court  of  the  District  of  Columbia,  as  in  the  circuit  courts  of 
the  United  States,  the  jurisdiction  in  equity  is  distinct  from 
the  jurisdiction  at  law,  and  equitable  relief  cannot  be  granted 
in  an  action  at  law."  Under  our  code  practice,  however, 
where  our  courts  exercise  a  common  jurisdiction,  without  any 
distinction  between  suits  at  law  and  in  equity,  the  procedure 
adopted  in  this  case  is  distinctly  authorized.  The  rule  is  very 
plainly  stated,  and  the  reasons  supporting  it  given,  in  Wfl- 
Hams  V.  Naftzger,  103  Cal.  438,  37  Pac.  411:  **An  agreement 
on  the  part  of  a  grantee  to  pay  and  discharge  a  mortgage  debt 
upon  the  granted  premises,  for  which  his  grantor  is  liable, 
renders  the  grantee  liable  therefor  to  the  mortgagee;  and  in 
an  action  for  the  foreclosure  of  the  mortgage,  if  the  mort- 
gaged premises  are  insufficient  to  satisfy  the  mortgage  debt, 
judgment  may  be  rendered  against  him,  as  well  as  against  the 
mortgagor,  for  the  amount  of  such  deficiency.  This  liability 
results  from  the  familiar  doctrine  in  equity  that  the  grantor 
is  entitled  to  the  benefit  of  all  securities  or  collateral  obliga- 
tions that  his  principal  debtor  may  have  given  to  the  surety 
for  the  payment  of  the  debt.  By  the  conveyance  of  the  mort- 
gaged premises  and  the  assumption  of  the  mortgage  debt  by 
the  grantee,  the  latter,  as  between  him  and  his  grantor,  be- 
comes primarily  liable  to  the  mortgagee,  and  his  vendor 
becomes  his  surety.'' 

The  next  assignment  of  error  is  based  upon  the  proposition 
that  the  former  judgment  is  conclusive  against  the  parties  to 
the  action,  and  the  plaintiff  in  this  case  has  already  had  one 
judgment,  and  cannot  bring  a  second  action.  This  suit  is 
brought  for  the  purpose  of  foreclosing  the  mortgage  against 
one  who  was  not  a  party  to  the  former  suit,  and  whose  non- 
joinder as  a  party  in  a  former  suit  is  explained  in  the  plead- 
ings herein,  by  the  ignorance  of  the  plaintiff  of  the  said 
defendant's  interest  in  the  suit  or  title  to  the  property;  and 
that  ignorance  is  further  explained  by  the  allegation  in  the 
pleading  that  upon  the  conspiracy  and  contrivance  of  the 
said  defendant  and  other  defendants  who  are  joined  with  him 
all  the  interest  of  the  said  defendant  in  the  suit,  and  the  claim 
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of  title  to  the  premises,  on  the  part  of  the  said  defendant,  was 
purposely  and  fraudulently  withheld  from  the  knowledge  of 
the  plaintiff,  and  such  fraudulent  concealment  of  fact  on  the 
part  of  the  defendants  accounted  for  the  non- joinder  in  the 
former  suit  of  such  defendant  by  the  plaintiff  herein.  The 
right  to  a  second  or  supplemental  foreclosure  of  the  interest 
of  a  party  whose  title  to  the  premises  is  discovered  after  the 
former  action  without  negligence  or  the  want  of  due  diligence 
on  the  part  of  the  plaintiff  in  the  former  action,  is  fully  sus- 
tained by  our  courts.  Morey  v.  City  of  Duluth,  69  Minn. 
5,  71  N.  W.  694 ;  Brackett  v.  Banegas,  116  Cal.  278,  58  Am. . 
St.  Rep.  164,  48  Pac.  90. 

The  next  assignment  of  error  is  based  upon  the  proposition 
that  because  the  plaintiff  has  made  a  mistake  of  law  the  court 
has  no  jurisdiction  to  grant  relief.  The  authorities  quoted 
fully  sustain  the  doctrine  laid  down  by  Justice  Story  that  **a 
naked  mistake  of  law,  unattended  with  any  special  circum- 
stances, such  as  misplaced  confidence,  misrepresentation,  or 
undue  influence,  will  furnish  no  ground  for  the  interposition 
of  a  court  of  equity ;  and  the  present  disposition  of  courts  of 
equity  is  to  narrow,  rather  than  to  enlarge,  the  operation  of 
exceptions.'*  This  doctrine,  however,  refers  to  cases  where 
a  mistake  of  law  has  occurred  where  the  facts  are  known  and 
no  fraud  or  deceit  has  been  practiced;  whereas,  in  this  in- 
stance the  relief  is  asked  on  the  ground  of  mistake  in  fact  as 
well  as  law,  and  for  which  mistake  the  fraud  and  deceit  of  the 
defendants  are  alleged  in  the  pleadings  to  be  responsible.  In 
the  case  at  bar,  if  any  mistake  of  law  was  made,  it  was  cer- 
tainly induced  by  the  fraudulent  withholding  from  the  record 
of  the  deed  from  Daggs  to  Johns  until  after  the  records  were 
searched,  the  foreclosure  suit  begun,  and  the  lis  pendens  had 
been  filed. 

The  next  and  last  assignment  of  error  worthy  of  our  atten- 
tion is,  that  the  court  rendered  a  personal  judgment  against 
the  defendant  A.  L.  Johns  for  the  full  amount  of  the  debt 
sued  on,  by  reason  of  his  liability  under  the  terms  of  his  deed 
from  R.  E.  Daggs,  after  having  adjudged  and  decreed  the 
said  deed  to  be  fraudulent  and  void,  and  after  having,  for 
that  reason,  set  the  same  aside.  An  examination  of  the  record 
discloses  the  fact  that  in  folios  264  and  265  the  judgment 
declares:   *'It  is  hereby  ordered,  adjudged,  and  decreed  that 
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that  certain  deed  of  conveyance  of  said  premises  executed  by 
the  defendant  R.  E.  Daggs  to  the  defendant  A.  L.  Johns,  dated 
the  17th  of  March,  1894,  and  recorded  on  the  28th  day  of 
April,  1894,  is  fraudulent  and  void  as  against  this  plaintiflE 
and  as  against  the  aforesaid  mortgage  of  this  plaintiff.''  Pre- 
suming that  the  decree  declaring  the  deed  void  is  correct,  and 
that  the  evidence  fully  sustains  it,  the  correctness  and  validity 
of  this  decree  in  the  judgment  would  render  it  error  for  the 
court  to  render  a  personal  judgment  against  the  said  defend- 
ant A.  L.  Johns.  If  the  deed  mentioned  had  been  considered 
valid,  and  Johns  had  been  made  a  party  defendant  in  the 
action,^  as  prayed  in  the  complaint,  and  his  title  thus  extin- 
guished under  the  foreclosure,  the  personal  judgment  against 
Johns  for  any  deficiency  that  might  remain  would  have  been 
proper;  but,  if  the  decree  adjudging  the  deed  fraudulent  and 
void  is  correct,  then  it  would  naturally  follow  that  that  deed 
could  neither  convey  to  Johns  title  to  the  property,  nor  could 
a  stipulation  in  a  void  deed  make  Johns  personally  liable  for 
a  debt  that  was  a  debt  against  the  property  to  which  such  void 
deed  failed  to  convey  title;  and  the  validity  of  the  decree  as 
rendered  in  folios  264  and  265,  setting  aside  the  deed  as 
fraudulent  and  void,  renders  erroneous  the  decree  granting 
a  personal  judgment  for  the  mortgage  debt  against  Johns  as 
the  grantee  in  such  void  deed,  as  given  in  folio  261,  and  the 
reference  to  Johns  in  the  direction  to  the  sheriff,  ''that  said 
sheriff  make  the  balance  due  upon  said  judgment  out  of  any 
other  property  of  said  defendants  R.  E.  Daggs  and  A.  L. 
Johns  as  on  ordinary  execution,*'  as  shown  in  folio  270.  It 
is  therefore  ordered  that  the  judgment  be  modified  by  omit- 
ting therefrom  the  personal  judgment  against  A.  L.  Johns 
for  the  amount  of  the  mortgage  debt  as  shown  in  folio  261, 
and  omitting  therefrom  the  reference  to  A.  L.  Johns  in  the 
direction  to  the  sheriff,  **that  said  sheriff  make  the  balance 
due  upon  said  judgment  out  of  any  other  property  of  the 
said  defendants  R.  E.  Daggs  and  A.  L.  Johns,"  as  shown  in 
folio  270  of  the  abstract  of  said  judgment  as  filed  herein.  The 
case  is  therefore  remanded,  and  the  district  court  is  directed 
to  modify  the  said  judgment  as  indicated  herein. 

Street,  C.  J.,  Sloan,  J.,  and  Davis,  J.,  concur. 
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[Civil  No.  595.    Filed  June  11,  1898.] 
[53  Pac.  575.] 

CONSOLIDATED  CANAL  COMPANY,  a  Corporation, 
Plaintiff  and  Appellant,  v.  MESA  CANAL  COMPANY, 
a  Corporation,  Defendant  and  Appellee. 

IL  Irrigation — Contracts — Injunction — ^Bight  to — Dependent  upon 
Agreement. — Where  plaintiff  canal  company  has  entered  upon  and 
enlarged  the  canal  of  defendant  company  under  a  written  contract, 
Buch  contract  determines  the  right  of  plaintiff  to  enjoin  defendant 
from  doing  any  act  in  control  of  its  property  and  conduct  of  its 
business. 

2.  Same — Same — Same — Use  op  Irrigation  Water  for  Power  Pur- 
poses— Destruction  op  Water-Power. — ^Where  plaintiff  canal  com- 
pany has  entered  upon  the  canal  of  defendant  and  enlarged  and 
raised  the  grade  of  the  same  above  the  division-gates,  under  an 
agreement  that  before  plaintiff  **is  entitled  to  receive  or  use  any 
water  through  the  canal,  it  shall  first  deliver  at  the  division-gates 
seven  thousand  inches  of  water  to  defendant,"  and  the  agreement  is 
silent  as  to  the  elevation  at  which  water  should  be  delivered,  plaintiff 
is  not  entitled  to  an  injunction  restraining  defendant  from  placing 
a  dam,  at  its  own  expense,  below  the  division-gates,  sufficiently 
liigh  to  raise  the  water  so  as  to  irrigate  lands  under  defendant's 
canal  that  could  not  have  been  formerly  irrigated  at  the  original 
elevation,  though  such  dam  destroyed  a  water-power  developed  by 
the  drop  at  the  division-gates  and  used  for  years  by  plaintiff,  it 
appearing  from  the  evidence  that  such  water-power  was  so  gene- 
rated by  the  seven  thousand  inches  the  use  of  which  is  denied 
to  plaintiff  in  its  contract  with  defendant. 

Z.  Same — Same — Same — Same  —  Diminishing  Carrying  Capacity. — A 
slight  difference  in  the  carrying  capacity  of  plaintiff's  canal  is 
insufficient  ground  to  warrant  such  injunction  where  it  appears 
that  the  height  of  the  water  as  raised  by  the  dam  does  not  exceed 
the  level  at  which  it  had  been  carried  by  the  plaintiff  to  the  point 
of  delivery. 

Affirmed.  Consolidated  Canal  Co,  v.  Mesa  Canal  Co,,  177  U.  S.  296, 
20  Sup.  Ct.  628,  44  L.  Ed.  777. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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C.  F.  A  ins  worth,  Thomas  D.  Bennett,  and  John  D.  Pope, 
for  Appellant. 

C.  M.  Frazier,  for  Appellee. 

DOAN,  J. — This  was  an  action  brought  by  the  appellant  in 
the  lower  court  to  enjoin  the  appellee  from  building  and 
maintaining  a  check  or  dam  in  appellee's  canal,  and  thereby 
backing  up  the  water  against  the  division-gates  that  separated 
the  waters  of  the  appellee's  canal  from  the  waters  in  the 
canal  of  the  appellant,  and  thereby  impeding  the  flow  of 
water  in  the  appellant's  canal,  and  destroying  a  water-power 
used  by  appellant  for  propelling  machinery.  Both  parties 
to  this  action  are  corporations  doing  business  in  the  county  of 
Maricopa,  Arizona  Territory,  organized  for  the  purpose  of 
conveying  water  from  the  Salt  River,  and  delivering  the  same 
to  the  consumers  and  users  thereof  along  the  line  of  their 
proposed  and  constructed  canals,  and  both  are  engaged  in  the 
transaction  of  such  business.  The  appellee,  being  the  owner 
of  the  Mesa  Canal,  on  January  10,  1891,  entered  into  a  writ- 
ten contract  with  A.  J.  Chandler,  authorizing  him,  his  sue- 
cessors  and  assigns,  to  take  possession  of  that  portion  of  the 
Mesa  Canal  between  a  point  known  as  '^Ayer's  Headgate" 
and  a  point  on  the  Salt  River  where  the  said  canal  was  taken 
out,  and  to  reconstruct  and  enlarge  the  canal,  thereby  increas- 
ing its  carrying  capacity,  and  thereafter  delegating  to  the 
said  Chandler,  his  successors  and  assigns,  the  management 
and  control  of  the  part  so  to  be  enlarged  and  reconstructed. 
Chandler  transferred  his  rights  under  the  contract  to  the 
appellant,  the  Consolidated  Canal  Company,  which  last-named 
company  enlarged  and  reconstructed  the  Mesa  Canal  down  to 
the  place  called  the  ** Division  Gates,"  which  latter  point 
seems,  by  the  evidence  in  the  case,  to  have  been  by  mutual 
consent  of  the  contracting  parties  substituted  for  Ayer's  head- 
gate  as  the  point  of  division  of  the  waters  and  delivery  by 
the  appellant  to  the  appellee  of  the  water  to  which  the  latter 
is  entitled.  In  thus  enlarging  and  reconstructing  the  canal 
appellant  raised  the  grade  thereof  at  great  expense,  for  the 
purpose  of  carrying  the  water  at  a  higher  elevation,  thereby 
enabling  the  canal  to  cover  more  and  other  lands.  The  ele- 
vation of  the  prade  at  the  point  where  the  division-gates  were 
located  was  about  five  feet  above  the  grade  at  that  point  on 
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the  canal  formerly  owned  by  the  appellee.  The  purpose  and 
desire  of  the  appellant  was  to  secure  through  the  enlarged 
canal  a  flow  of  water  for  irrigation  and  other  purposes  for 
itself  and  patrons.  Under  the  terms  of  the  agreement  for 
such  purpose,  it  bore  the  expense  of  the  enlargement  and 
reconstruction  of  the  canal  to  that  point  from  the  point  of 
diversion  on  the  river,  and  obligated  itself  to  deliver  at  this 
point  to  the  appellee,  at  a  certain  annual  rental,  seven  thou- 
sand inches  of  water,  which  amount  was  in  the  stipulation 
agreed  upon  as  the  original  carrying  capacity  of  the  Mesa 
Canal.  Upon  the  construction  of  the  division-gates  at  the 
point  named,  the  appellant  delivered  the  water  to  the  appellee 
at  the  elevation  of  the  former  canal  at  that  point,  thereby 
securing  a  waterfall  of  five  feet  in  the  water  thus  delivered. 
After  delivering  the  water  in  that  manner  for  some  years, 
the  appellee  built  a  dam  in  its  canal  a  short  distance  below 
the  division-gate,  that  raised  the  water  and  caused  it  to  flow 
through  a  lateral  ditch  that  enabled  the  appellee  to  irrigate 
some  lands  under  its  former  canal,  on  which  it  had  not  been 
able  to  place  water  from  its  former  elevation.  The  effect  of 
this  raise  in  the  water  was  to  reduce  the  fall  at  the  division- 
gate.  Thereafter  the  appellant  constructed  a  water-wheel, 
and  a  mill  for  grinding  grain,  to  be  driven  thereby,  and 
erected  them  at  the  division-gate,  the  wheel  to  be  turned  by 
the  water  after  its  discharge  through  the  division-gate  for 
delivery  to  the  appellee;  whereupon  the  appellee  increased 
the  height  of  the  dam  that  had  been  formerly  built  to  such  an 
extent  that  it  raised  the  surface  of  the  water,  and  backed  up 
the  same  against  the  division-gate  in  such  a  manner  as  to 
destroy  three  and  one  half  feet  of  the  five-foot  fall  that  had 
been  thereby  occasioned,  and  totally  destroyed  the  water- 
power.  A  further  result  of  the  elevation  of  the  water  in  the 
appellee's  canal  was  to  impede  the  flow  of  water  in  the  appel- 
lant's canal  above  the  division-gates,  and  thereby  detract  from 
the  carrying  capacity  of  the  appellant's  canal. 

On  the  refusal  of  the  appellee,  when  requested  by  the  ap- 
pellant to  remove  the  dam,  this  action  was  brought;  and  upon 
the  allegation  that  the  damage  to  the  appellant  could  not  be 
estimated  or  approximated  and  was  irreparable,  and  could 
not  be  adequately  compensated  in  money  value,  the  court  was 
asked  to  enjoin  and  restrain  the  appellee  from  maintaining 
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the  dam  at  the  said  place,  or  at  any  place,  below  the  division- 
gates,  that  would  back  up  the  water  against  said  division-gates 
and  destroy  or  injure  this  water-power  or  impede  the 
flow  of  the  water  in  the  appellant's  canal.  The  Mesa  Canal 
Company  (appellee)  demurred  to  the  complaint,  entered  a 
general  denial,  and  further  alleged  that  if  the  grade  of  the 
Mesa  Canal  below  the  headgate  was  raised  by  the  Consolidated 
Canal  Company  in  the  enlargement  or  reconstruction  of  the 
Mesa  Canal,  said  grade  was  not  raised  for  the  exclusive  right 
or  benefit  of  the  Consolidated  Canal  Company,  but  inured  to 
the  benefit  of  the  Mesa  Canal  Company  as  well,  and  that  the 
said  Mesa  Canal  Company  have  the  right  to  receive  and  en- 
joy whatever  benefits  may  arise  from  the  raising  of  said 
grade;  that  whatever  machinery  or  appliances  were  placed  by 
the  Consolidated  Canal  Company  at  the  division-gates  or 
below  was  without  any  right  or  authority,  and  against  the 
rights  of  the  Mesa  Canal  Company,  and  was  an  intrusion 
into,  and  a  trespass  upon,  the  rights  of  the  Mesa  Canal  Com- 
pany in  having  its  water  flow  through  and  below  the  division- 
gates  unimpeded  and  unobstructed  in  any  manner  whatever. 
The  answer  further  alleges  the  dam  was  constructed  about 
seventy-five  feet  below  the  division-gates,  for  the  purpose  of 
forcing  water  into  a  lateral  ditch,  in  order  to  irrigate  lands 
which  were  properly  irrigable  through  the  Mesa  Canal  below 
the  division-gates,  and  that  the  dam  was  built  only  so  high 
as  was  necessary  to  properly  run  the  water  into  the  lateral 
ditch.  After  the  introduction  of  evidence  and  argument  of 
counsel  the  court  took  the  case  under  advisement,  and  after- 
wards rendered  judgment  for  the  defendant,  denying  the  in- 
junction or  any  other  relief;  from  which  judgment  of  the 
court  and  the  order  denying  a  new  trial  an  appeal  was  taken 
and  the  case  brought  to  this  court. 

There  have  been  some  points  urged  in  the  argument  that 
were  not  based  upon  any  allegation  contained  in  the  com- 
plaint. There  were  some  matters  alleged  in  the  complaint 
that  were  not  included  in  the  prayer  for  relief  nor  supported 
by  the  evidence  introduced  at  the  trial  of  the  case,  and  are 
not  therefore  properly  before  this  court.  The  right  to  enjoin 
the  defendant  company  is  predicated  in  the  complaint  upon 
the  destruction  of  the  water-power  and  the  obstruction  to  the 
flow  of  water  in  the  canal  and  the  consequent  diminution  of 
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its  carrying  capacity.  The  prayer  is  for  an  injunction  re- 
straining the  defendant  company  from  backing  up  the  water 
against  the  division-gates  and  destroying  the  water-power 
and  impeding  the  flow  of  water  in  its  said  canal. 

The  rights  to  enjoin  the  defendant  company  from  the  act 
mentioned,  or  from  any  act  in  the  control  of  its  property  and 
conduct  of  its  business,  are  necessarily  those,  and  those  only, 
which  are  conferred  in  the  agreement  entered  into  between 
the  parties.  In  that  the  appellant  was  entitled  to  receive  and 
use  the  water  conducted  by  the  canal  that  might  be  constructed 
when  such  agreement  was  made,  and  that  was  in  compliance 
with  the  terms  thereof  afterwards  constructed,  by  the  appel- 
lant on  the  site  of  the  canal  formerly  owned  by  the  appellee ; 
but  that  agreement  contained  the  express  stipulation  that, 
**  before  it  is  entitled  to  receive  or  use  any  water  through  said 
canal,  it  shall  first  deliver  at  the  division-gates  the  seven 
thousand  inches  of  water  agreed  upon  as  the  capacity  of  the 
original  Mesa  Canal.''  The  agreement  is  silent  as  to  the  ele- 
vation at  which  the  water  should  be  delivered,  and  the  appel- 
lant claims  the  right  to  deliver  the  water  at  the  elevation  at 
which  the  Mesa  Canal  Company  had  formerly  received  and 
used  it  at  this  point,  and  therefore  constructed  the  division- 
gates  to  deliver  the  water  at  such  elevation.  This  does  not 
seem  to  have  been  objected  to  by  the  appellee.  The  water  was 
thus  received,  and  the  annual  rental  paid,  for  years.  There 
is  now  no  step  taken  to  compel  the  appellant  to  deliver  it  at  any 
other  elevation ;  but,  at  its  own  expense,  by  a  dam  erected  on 
its  own  property,  the  appellee  is  raising  the  water  to  the  eleva- 
tion that  will  enable  it  to  use  such  water  to  cover  lands  that 
could  not  be  irrigated  at  the  former  elevation.  The  destruc- 
tion thereby  of  the  water-power  would  entitle  the  appellant  to 
relief,  if  the  water-power  destroyed  was  one  within  the  appel- 
lant's canal,  or  if  the  destruction  of  the  use  of  the  water  to 
turn  the  wheel  was  destruction  of,  or  interference  in,  the  use 
of  water  which  appellant  was  entitled  to  receive  and  use ;  but 
the  evidence  in  the  case  discloses  the  fact  that  the  water  at- 
tempted to  be  used  to  produce  the  water-power  is  the  seven 
thousand  inches  which  under  the  terms  of  the  agreement 
the  appellant  is  obligated  to  deliver  to  the  appellee  before  the 
appellant  is  entitled  to  receive  or  use  any  water  through  the 
enlarged  canal. 
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The  question  has  been  raised  in  the  pleadings  as  to  whether 
the  place  of  use  was  within  that  part  of  the  canal  over  which 
the  appellant  was  authorized  to  exercise  control  and  manage- 
ment, or  within  the  part  of  the  canal  over  which  the  appellee 
had  never  conceded  any  authority  to  the  appellant,  and  was 
therefore  under  the  control  of  the  Mesa  Canal  Company.  It 
is  not  material  to  the  determination  of  this  issue  which  com- 
pany has  jurisdiction  over  the  place  where  the  water-power 
is  located.  The  stipulation  in  the  agreement  makes  it  obliga- 
tory upon  the  appellant  to  deliver  this  water  to  the  Mesa 
Canal  Company  ''before  it  is  entitled  to  receive  or  use  any 
water  through  the  canal,"  and  therein  expressly  denies  to, 
and  withholds  from,  the  appellant  any  right  to  the  use  of  this 
water,  either  to  turn  wheels  or  irrigate  lands,  or  for  any  other 
purpose,  until  after  it  is  delivered;  and  most  assuredly  the 
appellant  could  claim  no  right  to  it,  or  authority  over  it,  or 
right  to  use  it,  after  its  delivery  to  the  parties  expressly  en- 
titled to  it.  The  evidence  does  not  show  that  the  water  had 
been  raised  by  the  check  complained  of  above  the  level  at 
which  it  had  been  carried  by  the  appellant's  canal  to  the  point 
of  delivery,  nor  above  the  level  of  the  water  remaining  in  the 
appellant's  canal  at  that  point.  There  being  no  stipulation 
fixing  the  elevation  at  which  the  Mesa  water  should  be 
delivered,  it  would  seem  fair  to  suppose  that  it  should  be  de- 
livered at  the  elevation  of  the  enlarged  canal  at  the  point  of 
delivery.  While  the  appellee  might  not  be  able  to  compel 
the  delivery  at  such  elevation  without  express  agreement,  it 
would  be  unjust  and  inequitable,  without  an  express  stipula- 
tion to  that  effect  in  the  agreement,  to  compel  the  appellee 
to  not  only  receive  its  water,  but  to  continue  to  use  it,  at  an 
elevation  five  feet  lower  than  the  rest  of  the  water  that  had 
been  carried  that  far  in  the  same  canal,  simply  to  accelerate 
the  flow  of  water,  and  thus  increase  the  carrying  capacity  of 
the  canal,  in  the  interest  of  the  other  contracting  party.  The 
slight  difference  thus  caused  in  the  carrying  capacity  of  the 
appellant's  canal  would  seem  to  have  been  properly  held  by 
the  lower  court  to  be  insufficient  ground  to  justify  interfer- 
ence in  the  proper  and  advantageous  use  of  the  water  in  its 
own  canal  by  the  appellee,  since  the  elevation  to  which  it  was 
thus  raised  did  not  exceed  the  level  at  which  it  had  been  car- 
ried to  the  point  of  delivery  by  the  appellant,  or  the  level  of 
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the  water  in  the  appellant's  canal  that  had  been  carried  to 
this  point  in  the  canal  that  was  the  common  carrier  for  the 
water  of  both  parties.  An  examination  of  the  record  dis- 
closes no  error  on  the  part  of  the  lower  courts  and  the  judg- 
ment is  therefore  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 

Street,  C.  J.,  took  no  part  in  the  decision,  having  been  of 
counseL 


[avil  No.  604.    FUed  June  11,  1898.] 
[53  Pae.  495.] 

ALBERT  STEINFELD,  Intervener  and  Appellant,  v. 
HENRY  MENAGER,  Plaintiflf  and  Appellee;  RICH- 
ARD PARRELL,  Defendant. 

■ 

1.  Attachment — ^Levt — ^Ranoe  Stock — ^Laws  1889,  Act  No.  20,  Sec.  9, 
SuBD.  3,  Construed — Notice  of  Levy  Must  Be  Becorded  to  Per- 
fect Lien. — ^A  levy  of  a  writ  of  attachment  upon  range  stock,  made 
under  the  statute,  supra,  creates  no  lien  until  a  copy  of  the  notice  / 

required  to  be  served  on  the  owner,  attached  to  the  writ,  has  been 
filed  with  the  county  recorder. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
E.  Davis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

S.  M.  Franklin,  for  Appellant. 

C.  W.  Wright,  for  Appellee. 

DOAN,  J.— On  the  twentieth  day  of  March,  1897,  Henry 
Menager  brought  suit  by  attachment  against  Richard  Farrell, 
in  the  district  court  of  Pima  County,  to  recover  the  sum  of 
$2,116.42,  with  interest.  The  sheriff  made  a  levy  of  this  writ 
of  attachment  in  the  following  manner  upon  defendant's 
cattle  of  the  OIL  brand,  which  were  running  at  large  on  the 
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range.  On  the  day  he  received  the  writ  he  gave  notice  in  his 
oflSce  in  Tucson,  in  the  presence  of  two  witnesses,  James  N. 
Leevy  and  A.  J.  Preston,  that  he  had  levied  on  said  cattle. 
Thereafter,  on  that  date,  March  20,  1897,  he  filed  with  the 
county  recorder  of  Pima  County  a  copy  of  the  writ  of  attach- 
ment, together  with  a  copy  of  his  indorsement  of  levy;  the 
copy  of  said  indorsement  of  levy,  attached  to  said  writ  of 
attachment,  being  in  words  and  figures  following,  to  wit: 
**  Office  of  the  Sheriff,  County  of  Pima — ss. :  Under  and  by 
virtue  of  the  within  writ  of  attachment,  I  have,  on  this  20th 
day  of  March,  1897,  levied  upon  all  of  the  horned  cattle  of 
the  within-named  defendant,  Richard  Farrell,  which  are 
branded  thus,  OIL,  and  have  also  levied  upon  said  brand, 
said  brand  being  of  record  in  the  office  of  the  county  recorder 
of  said  Pima  County,  Arizona  Territory,  in  Book  1  of  Marks 
and  Brands,  on  page  216  thereof;  said  horned  cattle  being 
estimated  by  me  to  be  about  200  head  in  number.  All  of  said 
horned  cattle  are  running  at  large  on  a  range  in  said  Pima 
County,  Arizona  Territory,  to  wit,  in  and  around  Harshaw, 
in  the  southern  part  of  said  county,  and  cannot  be  herded  or 
penned  without  great  inconvenience  and  expense.  Said  levy 
was  made  in  the  presence  of  James  Leevy  and  A.  J.  Preston, 
two  credible  persons.  Done  this  20th  day  of  March,  1897, 
at  Tucson.  E.  N.  Leatherwood,  Sheriff,  by  W.  H.  Taylor, 
Deputy  Sheriff.  Witnesses:  J.  N.  Leevy,  A.  J.  Preston." 
On  the  twenty-fourth  day  of  March,  1897,  and  prior  to  the 
service  on  him  of  the  notice  of  the  levy  of  attachment  by  the 
sheriff,  the  defendant  Farrell  executed  to  Albert  Steinfeld  a 
promissory  note  for  the  sum  of  $4,128.02,  due  in  one  day  from 
date,  also  a  promissory  note  to  Wheeler  &  Perry  for  the  sum 
of  $3,003.69,  due  one  day  from  date,  being  for  indebtedness 
due  the  respective  payees  from  him  on  that  date,  and  executed 
to  Albert  Steinfeld  a  chattel  mortgage  on  all  the  cattle  of  said 
OIL  brand,  and  on  other  personal  property,  as  security  for 
the  payment  of  said  promissory  notes,  which  chattel  mort- 
gage, with  the  affidavit  of  the  parties  thereto  that  the  same 
was  made  in  good  faith  and  without  intent  to  defraud  credi- 
tors and  purchasers,  was  recorded  in  the  office  of  the  county 
recorder  of  Pima  County  on  the  said  twenty-fourth  day  of 
March,  1897.  Thereafter,  on  the  said  twenty-fourth  day 
of  March,  1897,  the  sheriff  served  on  the  defendant  Farrell  a 
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notice  of  the  levy  of  said  attachment,  which  notice  was  in 
words  and  figures  following,  to  wit:  **OflBce  of  the  Sheriff, 
County  of  Pima — ss. :  To  Richard  Farrell,  his  herder,  agent, 
or  man  in  charge,  or  to  whom  it  may  concern:  This  is  to 
certify  that  I  did,  on  the  20th  day  of  March,  1897,  levy  upon 
all  of  the  horned  cattle  of  the  said  Richard  Farrell  which  are 
branded*  thus  0  I  L,  by  filing  a  copy  of  the  levy,  together  with 
a  copy  of  the  writ  of  attachment,  in  the  oflBce  of  the  recorder 
of  said  Pima  County,  Arizona  Territory,  in  a  case  wherein 
Henry  Menager  is  plaintiff  and  Richard  Farrell  is  defendant. 
R.  N.  Leatherwood,  Sheriff,  by  W.  H.  Taylor,  Deputy 
Sheriff.'*  Steinfeld,  as  the  owner  of  said  chattel  mortgage, 
thereafter  filed  his  complaint  in  intervention  in  the  attach- 
ment suit,  wherein  he  asked  the  court  to  adjudge  that  the 
attempted  levy  of  said  writ  of  attachment  on  said  cattle  was 
void ;  that  no  lien  was  perfected  thereby,  because  the  require- 
ments of  the  law  relative  to  such  levy  were  not  complied  with ; 
and  asked  that  the  court  decree  the  lien  of  attachment  void  as 
against  the  chattel  mortgage,  and  that  the  lien  of  the  chattel 
mortgage  be  declared  by  the  court  prior  to  any  lien  under  said- 
attachment.  The  case  was  tried  to  the  court,  without  a  jury, 
and  judgment  was  rendered  in  favor  of  the  attaching  creditor, 
Menager,  for  the  amount  claimed  and  interest.  And  the  court 
found,  among  other  things,  that  the  levy  of  the  attachment 
was  valid  and  created  a  lien ;  that  this  lien  was  prior  to  the 
lien  of  the  chattel  mortgage  of  intervener,  Steinfeld,  which 
was  executed  and  filed  on  March  24,  1897.  From  this  judg- 
ment of  the  court,  and  the  order  denying  a  new  trial,  the 
intervener  appealed,  and  has  brought  the  case  to  this  court. 
He  assigned  as  error,  first,  that  **the  court  erred  in  holding 
that  the  attempted  levy  of  the  writ  of  attachment  on  the  cattle 
of  the  OIL  brand  was  a  good  and  valid  levy'';  that  **the 
court  erred  in  holding  that  the  lien  established  by  the  levy 
under  said  writ  was  prior  to  the  lien  under  the  chattel  mort- 
gage of  intervener,  and  valid  as  against  such  chattel  mort- 
gage." The  levy  of  the  attachment  was  made  under  the 
provisions  of  subdivision  3  of  section  9  of  act  No.  20  of  the 
Session  Laws  of  the  fifteenth  legislative  assembly  of  Arizona. 
Th6  method  of  levying  on  cattle  running  at  large  on  the  range 
is  therein  prescribed  as  follows:  **A  levy  upon  horses,  mules, 
jacks,  jennets,  homed  cattle  or  hogs,  running  at  large  in  a 
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range,  and  which  cannot  be  herded  or  penned  without  great 
inconvenience  and  expense,  may  be  made  by  designating,  by 
reasonable  estimate,  the  number  of  animals,  and  describing 
them  by  their  marks  and  brands,  or  either.  Such  levy  shall 
be  made  in  the  presence  of  two  or  more  credible  persons, 
and  notice  thereof  shall  be  given  in  writing,  to  the  owner  or 
his  herder,  or  agent  if  residing  within  the  county,  and  known 
to  the  officer  making  the  levy,  and  a  copy  of  such  notice,  at- 
tached to  a  copy  of  the  writ,  shall  be  filed  by  the  officer  with 
the  county  recorder  of  the  county  wherein  the  levy  is  made." 
In  the  case  at  bar  the  sheriff  made  his  levy  in  his  office  in  the 
presence  of  two  witnesses,  as  required  by  the  statute.  He 
then  indorsed  the  return  of  his  levy  on  the  back  of  the  writ. 
He  then  filed  the  writ  of  attachment  and  his  return  thereon 
with  the  county  recorder ;  but  did  not  serve  at  that  time  any 
notice  of  such  levy  upon  the  owner  or  his  herder  or  agent, 
nor  file  any  copy  of  such  notice  with  the  recorder,  as  required 
by  the  statute.  On  the  24th  of  March,  the  owner  and  attach- 
ment debtor  executed  a  chattel  mortgage  covering  this  prop- 
erty to  the  intervener,  Steinfeld,  who  at  once  placed  the  same 
of  record,  and  thereby  established  and  perfected  his  lien  un- 
der the  mortgage  upon  the  property.  After  the  execution  and 
record  of  the  mortgage,  and  on  the  same  day,  the  sheriff 
served  upon  the  owner,  Farrell,  the  notice  of  the  levy  of  the 
attachment  in  pursuance  of  the  requirements  of  the  statute, 
but  did  not  file  a  copy  of  the  said  notice  with  the  county  re- 
corder, as  was  further  required,  and  had  not  up  to  the  time 
of  trial  filed  such  copy  of  notice  with  the  recorder.  The  claim 
is  made  on  the  part  of  the  appellant  that  the  possession  by 
the  sheriff  being  constructive  under  this  system  of  levy,  and 
this  mode  of  levy  entirely  statutory,  in  order  to  perfect  the 
lien  under  the  levy  the  requirements  of  the  statute  must  be 
strictly  complied  with,  and  that  the  filing  with  the  recorder 
of  the  writ  of  attachment  and  the  return  of  the  levy  made 
thereon  is  incompetent  to  create  a  lien  without  the  copy  of 
the  notice  served  upon  the  owner  being  recorded  therewith. 
The  law  plainly  states  that  in  making  this  kind  of  levy  a 
copy  of  the  notice,  that  has  been  served  on  the  owner,  herder, 
or  agent,  of  such  levy,  attached  to  the  writ,  must  be  filed  with 
the  recorder,  and  no  lien  is  created  upon  the  property  until 
that  requirement  is  complied  with.    The  case  appears  to  have 
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been  presented  to  the  lower  court,  and  has  been  presented  in 
this  court,  upon  the  theory  that  a  notice  of  the  levy  had  been 
filed  with  the  recorder,  and  that  the  irregularity  consisted  in 
its  not  haying  been  a  verbatim  copy  of  the  notice  served  upon 
the  owner.  The  record,  however,  discloses  the  fact  that  there 
was  no  copy  of  notice  of  the  levy  filed  with  the  recorder.  The 
only  record  that  was  made  was  of  the  writ  of  attachment  and 
a  copy  of  the  levy^  and  in  the  notice  served  upon  Farrell  the 
sheriff  states  that  he  made  said  levy  by  filing  a  copy  of 
the  levy,  together  with  a  copy  of  the  writ,  in  the  oflSce  of  the 
county  recorder.  No  claim  is  made  that  any  notice  or  copy  of 
notice  was  filed.  The  provision  of  the  law  for  this  kind  of 
levy  is  that  the  levy  shall  be  made  in  that  manner,  and  a 
notice  thereof  given  in  writing  to  the  owner;  and  a  copy  of 
such  notice,  attached  to  the  copy  of  the  writ,  shall  be  filed  by 
the  oflScer  with  the  county  recorder.  The  failure  of  the  oflScer 
to  do  these  things  as  required  by  law  was  fatal  to  the  validity 
of  the  levy  by  attachment.  Watt  v.  Wright,  66  Cal.  202,  5 
Pac.  91 ;  Sharp  v.  Baird,  43  Cal.  577.  The  copy  of  the  levy 
being  filed  with  the  recorder,  as  stated  in  the  return  of  the 
officer,  does  not  meet  the  requirements  of  the  statute,  and  is 
insufficient  to  create  a  statutory  lien  by  attachment  upon  the 
property.  The  district  court  erred  in  holding  that  any  lien 
was  created  that  was  prior  to  the  lien  under  the  mortgage 
executed  and  recorded  on  March  24th.  The  judgment  is  there- 
fore reversed,  and  the  case  remanded. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  568.    Filed  June  11,  1898.] 
[53  Pac.  586.] 

P.  L.  KASTNER  et  al.,  Defendants  and  Appellants,  v.  JOHN 
G.  CAMPBELL,  Plaintiff  and  Appellee. 

1.  Landlord  and  Tenant — Lease — Action  for  Rent — Evidencb— Re- 
scission OF  Lease  at  Date  Later  than  Time  for  Which  Rent  Is 
Sought — Immaterial. — Evidence  tending  to  show  a  rescission  of  a 
lease  at  a  date  later  than  the  month  for  which  recovery  of  rent  la 
Bought  is  immaterial. 
Arizona  6 — 10 
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2.  Same — Same — Same — Same — ^Lessee's  Acts  toward  Surrender  of 
Estate  Properly  Excluded  in  Absence  op  Avowal  op  Intention 
TO  Prove  Landlord's  Acquiescence  Therein. — ^An  offer  of  proof 
of  the  service  of  notice  by  the  lessee  of  his  intention  to  leave  the 
leased  premises,  and  also  of  other  acts,  solely  upon  his  part,  showing 
what  he  alone  did  towards  surrendering  the  lease,  is  properly  refused, 
upon  objection,  there  being  no  avowal  that  these  acts  would  be  con- 
n^ected  with  any  acceptance  on  the  part  of  the  lessor. 

8.  Same — Same — Surrender  —  Agreement  —  Acts  Evidencing  Agree- 
ment.— The  surrender  of  a  lease  is  the  yielding  up  of  the  estate 
to  the  landlord  so  that  the  leasehold  interest  becomes  extinct  by- 
mutual  agreement  between  the  parties.  It  is  either  in  express  words 
or  by  operation  of  law,  through  some  act  which  implies  that  they 
have  both  agreed  to  consider  the  surrender  as  made. 

4.  Same — Same — Same — Evidence — Admissibility. — In   an   action   for 

rent  due  upon  a  lease  where  the  defense  is  surrender  of  the  lease, 
evidence  of  a  dissolution  of  partnership  between  the  lessees  and  the 
removal  of  one  with  the  knowledge  of  the  lessor  prior  to  the  default 
in  the  rent  and  of  a  controversy  between  the  lessor  and  the  remain- 
ing partner  about  the  rent,  and  of  said  partner's  desire  to  pay 
the  rent  and  remove  to  a  building  he  had  been  forced  to  construct, 
and  of  the  lessor's  refusal  to  permit  such  removal,  is  inadmissible 
to  prove  surrender  of  the  lease. 

5.  Same — Same — Same  —  Jury  —  Instructions  —  Only  Such  as  Are 

Pertinent  to  the  Evidence. — It  is  the  duty  of  the  court  in  charg- 
ing  the  jury  to  give  only  such  instructions  as  are  pertinent  to  the 
evidence. 

6.  Same — Tenancy  at  Will — What  Constitutes  —  Termination. — If 

the  lessee  is  occupying  premises  under  a  verbal  agreement  with  the 
owner  that  he  should  pay  therefor  one  hundred  dollars  per  month, 
which  agreement  is  to  continue  for  no  definite  length  of  time,  such 
lessee  is  a  tenant  at  will,  and  can  terminate  the  lease  whenever  he 
chooses  by  giving  to  the  owner  reasonable  notice  of  such  intention 
and  paying  all  rent  due  to  date  of  said  termination. 

7.  Same — Lease — Surrender — Defense — Burden  op  Proof. — The  bur- 

den of  proving  the  surrender  of  a  written  lease  rests  upon  the 
defendant  alleging  such  surrender. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai* 
A.  C.  Baker,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

T.  W.  Johnston,  for  Appellants. 

It  was  competent  to  show  any  acts,  words,  or  conversation 
by  the  plaintiff  and  the  defendants  from  which  it  may  be 
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reasonably  inferred  that  it  was  the  intention  of  both  that  the 
written  lease  should  be  abandoned  and  the  terms  thereof  re- 
scinded. Martin  v.  Stearns,  52  Iowa,  347,  3  N.  W.  92 ;  HUl 
V.  Robinson,  23  Mich.  25;  Witman  v.  Watry,  31  Wis.  639; 
Bedford  v.  Terhune,  30  N.  Y.  462,  86  Am.  Dec.  394 ;  Amory 
V.  Kanoffsky,  117  Mass.  351,  19  Am.  Rep.  416. 

J.  F.  Wilson,  for  Appellee. 

DAVIS,  J. — This  suit  was  commenced  in  the  court  of  a 
justice  of  the  peace  of  Prescott  Precinct,  Yavapai  County, 
and  on  appeal  was  taken  to  the  district  court  of  said  county, 
where  it  was  tried  at  the  November  term,  1894.  It  is  an  action 
by  the  appellee  to  recover  rents  from  the  appellants,  P.  L. 
Kastner  and  Ellen  J.  Thorne,  under  the  terms  of  a  written 
contract.  The  complaint  in  substance  alleges  that  on  the 
thirtieth  day  of  July,  1886,  the  appellee  leased  to  the  said 
appellants  certain  premises  for  a  period  of  three  years  from 
September  24,  1886,  at  sl  monthly  rental  of  one  hundred  dol- 
lars, payable  in  advance;  that  said  lessees  entered  into  the 
possession  of  said  premises  and  occupied  the  same;  but  that 
on  January  1,  1889,  they  violated  the  provisions  of  the  lease 
by  refusing  to  pay  the  rent  for  that  month,  and  it  is  for  this 
installment  of  rent  that  Campbell  sues.  Attached  to  the  com- 
plaint is  a  copy  of  the  lease  contract,  a  material  feature  of 
which  is  a  provision  that  the  lessor  shall  construct  a  building 
upon  the  premises  of  certain  plans  and  dimensions,  in  con- 
sideration of  which,  and  to  aid  in  the  construction  thereof, 
the  lessees  were  to  advance  the  sum  of  five  hundred  dollars 
on  rents.  The  lessees,  Kastner  and  Thorne,  by  their  answer, 
represent  that  they  kept  the  premises  from  September  24, 
1886,  until  March  24,  1888,  when,  as  they  claim,  the  lease 
ceased  and  determined,  for  the  reason  that  said  lessor,  Camp- 
bell, had  failed  to  complete  the  building  as  agreed  by  him, 
and  had  left  it  in  an  unfinished  state,  unsuitable  for  occu- 
pancy, and  only  worth  fifty  dollars  per  month  rental;  that 
from  September,  1886,  to  March,  1888,  the  said  lessees  had 
paid  eighteen  hundred  dollars  in  rents,  in  anticipation  of  the 
completion  of  said  building,  and  are  entitled  to  damages, 
which  they  ask  to  recoup  against  Campbell  in  this  action.  By 
way  of  further  answer  there  is  a  denial  of  any  indebtedness 
for  rent,  and  an  allegation  of  a  new  and  verbal  agreement,  by^ 
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which  Kastner  alone  continued  in  the  occupancy  of  said  prem- 
ises under  a  tenancy  at  will,  from  March  24,  1888,  to  Decem- 
ber 24,  1888,  when  he  surrendered  the  possession  thereof. 
Upon  this  state  of  the  pleadings  the  case  proceeded  to  trial 
before  a  jury  in  the  district  court,  and  on  a  conflict  of  evi- 
dence as  to  whether  or  not  the  building  had  been  completed 
in  accordance  with  the  contract,  and  as  to  whether  or  not  there 
had  been  a  rescission  and  cancellation  of  the  lease,  the  jury 
found  for  the  plaintiff,  Campbell,  and  returned  a  verdict  in 
his  favor  for  the  amount  claimed.  Judgment  was  rendered 
against  Kastner  and  Thome  (defendants)  for  the  sum  of  one 
hundred  dollars  and  costs,  and  from  the  judgment  and  order 
of  the  district  court  overruling  their  motion  for  a  new  trial 
they  have  appealed  to  this  court. 

The  errors  complained  of  are  based  upon  the  rulings  of  the 
trial  court  in  excluding  evidence  and  in  giving  and  refusing 
instructions  to  the  jury.  In  the  appellants'  brief  they  are 
conveniently  grouped  into  two  classes:  1.  The  refusal  of  the 
trial  court  to  permit  the  defendants  to  prove  various  acts  of 
both  plaintiff  and  defendants,  and  have  the  same  submitted 
to  the  jury  in  order  that  the  question  of  the  intention  of  the 
parties  to  surrender  the  lease  might  be  inferred  therefrom; 
and  2.  The  instructions  of  the  court,  claimed  to  be  tanta- 
mount to  asserting  that  no  actions,  words,  or  conversations  of 
the  parties  could  effect  a  surrender  of  the  lease,  but  that  it 
must  be  surrendered  with  the  acquiescence  and  consent  of 
plaintiff  other  than  by  acts  and  words. 

It  develops  that  on  the  trial  the  appellants  sought  to  show, 
both  in  the  direct  examination  of  the  lessee  Kastner  and  the 
cross-examination  of  the  lessor,  Campbell,  that  the  latter  had 
taken  possession  of  and  reassumed  control  over  said  leased 
premises  subsequent  to  the  month  of  January,  1889,  and  be- 
fore the  expiration  of  the  lease  term ;  but  that,  upon  objection, 
this  line  of  testimony  was  excluded  by  the  court.  It  is  claimed 
by  appellants  that  such  conduct  on  the  lessor's  part,  if  shown, 
would  be  a  fact  to  be  considered  by  the  jury  in  determining 
whether  or  not  there  had  been  a  surrender  of  the  lease  by  the 
appellants  which  the  appellee  had  recognized  and  accepted. 
The  action  at  bar  is  limited  to  the  recovery  of  rent  for  the 
month  of  January,  1889.  Any  conduct  on  the  part  of  the 
appellee  tending  to  show  a  rescission  of  the  lease  at  a  later 
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date  could  not,  as  we  view  it,  affect  rights  and  liabilities  al- 
ready accrued,  or  be  material  in  any  way  to  the  issues  of  this 
case.  Again,  the  appellants  offered  to  prove  the  service  of 
notice  by  the  lessee  Kastner  of  his  intention  to  leave  the  prem- 
ises, and  also  other  acts,  solely  upon  his  part,  showing  what 
he  alone  did  towards  surrendering  the  lease.  There  was  not 
included  in  the  offer  the  slightest  avowal  that  these  acts  would 
be  connected  with  any  acquiescence,  acceptance,  or  reciprocal 
conduct  on  the  part  of  the  lessor,  and  we  think  that  under 
objection  this  evidence  was  also  properly  excluded.  Text- 
writers  agree  that  a  surrender  is  the  yielding  up  of  the  estate 
to  the  landlord,  so  that  the  leasehold  interest  becomes  extinct 
by  mutual  agreement  between  the  parties.  It  is  either  in. 
express  words  or  by  operation  of  law,  through  some  act  which 
implies  that  they  have  both  agreed  to  consider  the  surrender 
as  made.  Decided  cases  are  to  the  same  effect.  Beall  v.. 
White,  94  U.  S.  382 ;  Bedford  v.  Terhune,  30  N.  Y.  458,  86 
Am.  Dec.  394. 

The  record  further  shows  that  objection  was  sustained  to 
appellants'  attempt  to  show  a  dissolution  of  partnership  be- 
tween Kastner  and  Thome,  and  the  removal  of  Thome  from 
said  premises  before  January,  1889,  with  the  knowledge  of 
the  lessor,  Campbell,  and  this  is  claimed  to  be  error,  upon  the 
theory  that  such  testimony  would  tend  to  show  a  surrender 
of  the  lease.  It  is  also  contended,  and  for  a  similar  reason, 
that  the  court  erred  in  sustaining  the  objection  to  the  fol- 
lowing question  asked  the  appellee,  Campbell,  upon  his  cross- 
examination:  **Isn't  it  a  fact  that  when  you  had  this  con- 
troversy with  Kastner  about  the  rent,  and  he  wanted  to  pay 
you  the  rent  and  remove  to  the  building  which  he  had  con- 
structed, and  which  he  had  been  forced  to  construct,  that  you 
declined  to  permit  it!"  We  cannot  conceive  that  the  effect 
of  this  or  any  of  the  excluded  testimony  would  be  to  show  acts 
fairly  tending  to  prove  the  surrender  and  rescission  of  the 
lease,  and  hence  conclude  that  the  rulings  of  the  court  in 
relation  thereto  were  not  prejudicial  to  the  appellants. 

Appellants  complain  of  the  instructions  of  the  court. 
They  are  lengthy,  and  we  do  not  deem  it  necessary  to  quote 
them  in  extenso  here.  An  examination  will  not  show  them  to 
be  susceptible  of  the  construction  and  effect  given  by  appel- 
lants.   It  was  the  duty  of  the  court  in  charging  the  jury  to 
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give  only  such  instnictions  as  were  pertinent  to  the  evidence. 
The  following  instruction,  slightly  modified  from  the  form  in 
which  it  was  requested  by  appellants,  was  adapted  to  the  only 
theory  of  mutual  rescission  of  the  lease  that  had  any  sup- 
port in  evidence,  and  was  as  favorable  to  the  appellants  as  the 
circumstances  required:  "If  the  jury  believe  from  the  evi- 
dence that  said  Eastner,  just  before  he  quit  said  premises, 
was  occupying  said  premises  alone  under  a  verbal  agreement 
with  said  plaintiff  that  he  should  pay  therefor  at  the  rate  of 
$100  per  month,  and  that  said  agreement  was  to  continue  for 
no  definite  length  of  time,  then  said  Kastner  was,  in  legal 
contemplation,  a  tenant  at  will  of  said  plaintiff,  and  could 
terminate  said  tenancy  whenever  he  chose  so  to  do,  by  giving 
to  plaintiff  reasonable  notice  of  his  said  intention,  and  paying 
all  rent  due  to  date  of  said  termination;  and  if  the  jury  be- 
lieve that  said  Kastner  did  so  rent  from  plaintiff,  so  notify 
him  of  his  intention  to  quit,  did  so  quit,  and  did  so  pay  plain- 
tiff all  rent  due,  then  plaintiff  cannot  recover ;  provided,  you 
find  from  the  evidence  that  there  was  a  surrender,  and  said 
Campbell  accepted  the  surrender,  of  the  original  lease,  and 
consented  and  agreed  to  such  verbal  lease;  and  such  accept- 
ance of  a  surrender  of  the  original  lease,  if  there  was  any, 
and  consent,  may  be  inferred  from  the  words  and  acts  of  the 
parties  thereto,  if  such  acts  and  words  showing  such  intention 
are  proven.  And,  as  I  have  said,  the  burden  of  showing  such 
surrender  of  the  written  lease,  if  there  was  any  surrender 
and  acceptance  thereof,  rests  upon  the  defendant.'*  The 
charge  of  the  court,  as  a  whole,  we  think  fairly  and  correctly 
presents  the  law  bearing  upon  the  issues  tried,  and  was  not 
calculated  to  mislead  the  jury.  The  record  discloses  to  us  no 
reversible  error,  and  the  judgment  of  the  district  court  will 
be  affirmed. 

Street,  C.  J.,  Sloan,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  587.    Filed  October  1,  1898.] 
[54  Pac  577.] 

A.  L.  HENSHAW  et  al.,  PlaintifiEs  and  Appellants,  v.  THE 
SALT  RIVER  VALLEY  CANAL  COMPANY  et  aL, 
Defendants  and  Appellees. 

1.  Pleading  —  MuLTirARiousNESs  —  Code  Pleading. — The  objection  of 

multifariousness  in  a  pleading  is  applicable  under  the  code  practice 
as  under  the  ancient  equity  practice,  and  the  same  rules  govern. 

2.  Same — Sams — Defined. — By  multifariousness  is  meant  the  improper 

joining  in  one  bill  of  distinct  and  independent  matters,  and  thereby 
confounding  them, — as  the  joining  in  one  bill  of  several  matters 
perfectly  distinct  and  disconnected  against  one  defendant,  or  the 
demanding  of  several  matters  of  a  distinct  and  independent  nature 
against  several  defendants  in  the  same  bill. 

8.  Same — Same — Misjoinder  op  Causes  of  Action  —  Misjoinder  of 
Parties. — An  objection  that  a  bill  contains  several  distinct  and 
disconnected  matters  against  one  defendant  is,  strictly  speaking,  one 
of  misjoinder  of  causes  of  action,  and  an  objection  that  a  bill 
contains  independent  and  distinct  demands  against  several  defend- 
ants is  one  of  misjoinder  of  parties. 

4.  Same — Same — When   Enforced. — The  rule  which   prohibits   multi- 

fariousness in  a  pleading  is  based  upon  expediency,  and  is  enforced 
when  distinct  matters  are  so  intermingled  as  to  embarrass  the 
defendant  in  his  defense  or  to  render  it  impracticable  for  the  court 
to  frame  a  satisfactory  decree. 

5.  Same — Same — Baised  by  Demurrer — Otherwise  Waived. — The  ob- 

jection to  multifariousness  in  a  complaint  must  be  taken  by 
demurrer;  otherwise,  it  is  waived. 

6.  Same — Same — ^Bill  May  Be  Dismissed  on  Court's  Own  Motion. — 

The  court  may  at  any  stage  of  the  proceedings  before  judgment, 
of  its  own  motion,  dismiss  a  bill  which  contains  the  vice  of  mul- 
tifariousness. 

7.  Same — Same — Dismissal — ^Discretionary — Appeal  and  Error — ^Ee- 

YIEW. — The  action  of  the  court  in  dismissing  a  bill  for  multifari- 
ousness, whether  on  demurrer  or  of  its  own  motion,  is  a  matter 
of  discretion,  and  will  not  be  disturbed,  unless  substantial  justice 
requires  it. 

8.  Corporations — Stockholders'  Suits — Irrigation — Pleading  —  Com- 

plaint— Causes  of  Action — Joinder. — In  an  action  by  minority 
shareholders  against  a  corporation  and  its  directors  the  complaint 
alleged  that  the  defendant  corporation  was  organized  solely  for 
the  purpose  of  constructing  and  maintaining  a  ditch  to  divert  and 
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carry  water  from  the  Salt  Biver;  that  the  shar^olders  who  organ- 
ized the  corporation  were  at  the  time  of  its  organization  landowners 
and  appropriators  of  water,  and  the  purpose  of  the  incorporation 
was  to  supply  such  lands  with  water  so  appropriated;  that  their 
several  rights  to  water  were  retained  by  the  shareholders,  and  the 
only  property  acquired  by  the  corporation  was  the  dam,  canal,  and 
its  appurtenances;, that  the  powers  of  the  corporation  were  limited 
in  the  matter  of  charges  to  assessments  upon  the  shareholders  for 
the  purpose  of  the  maintenance  of  said  canal;  that  the  water 
appropriated  at  the  time  of  the  organization,  six  thousand  six  hun- 
dred and  seventy  inches,  was  then  needed  by  the  shareholders  for 
the  proper  cultivation  of  their  land,  and  that  they  were  then 
entitled  thereto;  that  a  majority  of  the  shareholders  for  four  years 
prior  to  the  filing  of  the  complaint  had  united  in  interest,  and  their 
acts  were  adverse  to  plaintiffs  and  the  others  similarly  situated; 
that  said  majority  shareholders  elected  the  directors  and  officers  for 
the  purpose  of  violating  the  corporate  rights  of  plaintiffs,  by 
diverting  the  water  appropriated  by  plaintiffs  into  other  canals 
for  the  benefit  and  in  the  interests  of  another  canal  company  in 
which  the  majority  shareholders  and  the  officers  and  directors  were 
shareholders;  that  the  majority  shareholders  were  intentionally 
neglecting  and  permitting  the  canal  through  which  plaintiffs  obtained 
their  water  to  become  filled  up  and  its  carrying  capacity  to  become 
diminished  so  that  plaintiffs  were  unable  to  obtain  the  water 
necessary  for  their  lands,  and  were  permitting  the  water  which 
should  have  been  diverted  through  said  canal  to  be  carried  by  other 
canals,  for  the  gain  and  profit  of  the  majority  shareholders;  that 
in  furtherance  of  a  plan  to  control  defendant  canal  company  for 
the  benefit  of  said  other  corporation,  defendants  segregated  the 
interests  of  the  shareholders  in  the  waters  of  Salt  Biver  from 
the  land  held  by  said  shareholders  by  creating  water-rights,  which 
attempted  to  limit  the  right  to  the  use  of  water,  and  thereby  to 
dimiuish  the  amount  to  which  the  shareholders  were  rightfully  en- 
titled; that  the  majority  shareholders  caused  defendant  corporation 
to  charge  plaintiffs  for  the  service  of  water  independently  of  a  levy 
of  assessments  for  the  maintenance  of  the  canal;  that  the  majority 
shareholders  had  sold  a  large  number  of  shares  to  said  other  corpora- 
tion, and  had  segregated  the  same  from  the  land  to  which  the  water 
was  appropriated,  and  had  enabled  said  corporation  to  continue 
to  control  defendant  corporation,  for  the  pecuniary  profit  and 
advantage  of  the  majority  shareholders  alone;  that  the  defendant 
corporation  had,  with  other  canal  companies,  constructed  another 
canal  out  of  moneys  assessed  upon  shares  of  plaintiffs,  and  had 
subscribed  to  the  stock  of  said  canal  and  held  and  voted  the  same; 
that  defendants,  in  fraud  of  the  rights  of  the  plaintiffs,  during 
the  pendency  of  a  certain  suit  to  which  the  defendant  corporation 
was  a  party,  had  entered  into  a  secret  agreement  with  other  parties 
to  said  action  whereby  defendant  company  was  deprived  of  the 
right  to  divert  certain  waters  to  the  damage  of  plaintiffs;   that 
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all  of  said  acts  were  done  against  the  protest  of  the  plaintiffs^ 
and  that,  although  frequently  demanded,  defendants  had  denied 
plaintiffs  anj  relief.  The  prayer  was  for  an  injunction  against 
the  continuance  of  the  unlawful  acts  and  for  an  accounting.  Held, 
that  as  the  complaint  did  not  anywhere  show  that  the  shareholders 
had  any  right  to  the  use  of  water  through  the  defendant  cor- 
poration's canal  by  virtue  of  their  relation  as  shareholders  of  the 
company,  the  complaint  stated  two  causes  of  action, — one  for 
violation  of  the  corporate  rights  of  the  plaintiffs,  and  the  other 
for  the  violation  of  the  personal  rights  of  plaintiffs  to  the  use 
of  water  through  the  canal  of  defendant  company. 

9.  Same — Same — Pleading — Complaint — Causes  of  Action  —  Joinder 

— Multifariousness. — ^A  complaint  on  the  part  of  the  minority 
shareholders  in  an  action  where  the  plaintiffs  are  the  same,  the 
defendants  are  the  same,  and  the  relief  sought  is  equitable  in  both 
causes  of  action,  stating  a  cause  of  action  for  relief  from  corporate 
wrongs  and  a  cause  of  action  for  enforcement  of  personal  rights, 
is  not  multifarious,  where  there  is  no  such  inconsistency  or  repug- 
nancy in  the  various  rights  declared  on  as  to  cause  confusion  or 
embarrassment  to  the  court  in  administering  the  relief  which  the 
facts  might  warrant  were  separate  suits  brought  for  the  enforce- 
ment of  the  several  rights. 

10.  Pleading  —  Parties  —  Non-Joindee  of  Parties — Objection,  How 
Baised  —  Dismissal,  when  Warranted  —  Ordering  Additional 
Parties  to  Be  Brought  in — ^Bight  to  Beopen  Case — Trial  with- 
out Objection — Dismissal  Prejudicing  Bights  of  Plaintiffs — 
Appeal  and  Error — Beview — Belief. — Where  many  of  the  griev- 
ances complained  of  by  plaintiffs  involved  the  transactions  of 
persons  not  parties  to  the  action,  such  defect,  if  raised  by  the  plead- 
ings, might  properly  be  held  to  be  sufficient  reason  for  the  dismissal 
of  the  action.  Otherwise,  the  court  has  the  power  to  order  such 
persons  brought  in  and  made  parties  defendant  before  entering 
a  decree.  The  fact  that,  had  such  parties  chosen,  they  would  have 
had  the  right  to  have  had  the  entire  case  reopened  in  so  far  as 
their  rights  were  involved,  with  the  attendant  inconvenience  and 
expense  to -the  remaining  defendants,  in  the  absence  of  any  other 
consideration,  would  justify  the  trial  court  in  dismissing  the  action 
as  a  proper  exercise  of  judicial  discretion.  But  in  an  action 
involving  the  rights  of  third  persons,  tried  without  the  objection  of 
want  of  parties  being  raised,  the  trial  court  should  have  ordered 
new  parties  defendant  to  have  been  brought  in  instead  of  dismiss- 
ing the  action  where  such  dismissal  operates  oppressively  upon 
the  plaintiffs  and  to  their  substantial  disadvantage,  as  where  the 
grievances  complained  of  are  such  as  make  it  probable  that  the 
bar  of  the  statute  of  limitations  might  be  successfully  interposed 
were  plaintiffs  required  to  bring  a  new  action;  and  in  case  of  such 
dismissal  this  court  will  correct  the  action  of  the  trial  court  and 
vacate  the  order,  and  grant  leave  to  plaintiffs  either  to  file  a 
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supplemental  bill  bringing  in  additional  parties  defendant  or  to 
amend  the  complaint  so  as  to  render  this  unnecessary,  as  thej  shall 
elect. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Reversed. 

William  Herring,  for  Appellants. 

The  pleadings  in  all  courts  of  record  shall  be  by  complaint 
and  answer.    Rev.  Stats.,  par.  653. 

The  complaint  may  contain  several  different  causes  of 
action.    Rev.  Stats.,  par.  653. 

The  complaint  shall  set  forth  a  full  and  clear  statement  of 
the  cause  of  action,  without  any  distinction  between  suits  at 
law  and  in  equity,  and  shall  also  state  the  nature  of  the  relief 
which  is  requested  of  the  court.  Rev.  Stats.,  par.  668;  Bliss 
on  Code  Pleading,  3d  ed.,  sec.  5. 

Only  such  causes  of  action  may  be  joined  as  are  capable  of 
the  same  character  of  relief.    Rev.  Stats.,  par.  670. 

The  judgment  of  the  court  shall  conform  to  the  pleading, 
the  nature  of  the  case  proved,  and  the  verdict,  if  any,  and 
shall  be  so  framed  as  to  give  the  party  all  the  relief  to  which 
he  may  be  entitled  either  in  law  or  equity.  Rev.  Stats.,  par. 
793 ;  Bliss  on  Code  Pleading,  sec.  161. 

Provisions  in  the  Code  of  Procedure,  so  far  at  least  as  the 
codes  have  abolished  the  distinction  between  legal  and  equi- 
table forms  of  proceeding,  are  applicable  alike  to  legal  and 
equitable  actions.  7  Am.  &  Eng.  Ency.  of  Plead.  &  Prac,  p. 
816 ;  Blatchley  v.  Coles,  6  Colo.  82. 

The  court  may  determine  any  controversy  between  parties 
before  it  when  it  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  shall  order  them  to  be 
brought  in.    Rev.  Stats.,  par.  727. 

This  provision  of  the  code  requiring  the  court  to  order  such 
parties  brought  in  is  held  to  apply  particularly  to  actions 
which  under  the  old  practice  would  have  been  suits  in  equity. 
Chapman  v.  Forbes,  123  N.  Y.  532,  26  N.  E.  3.  And  such  pro- 
vision  is  mandatory.    Rolinson  v.  Kind,  23  Nev.  330,  47  Pac. 
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1,  977;  Maxwell  on  Code  Pleading,  373;  Pomeroy  on  Rem- 
edies and  Remedial  Rights,  419. 

In  courts  of  equity  bills  are  not  multifarious  where  the 
matters  set  forth  are  intimately  related  as  parts  of  a  fraudu- 
lent scheme  or  transaction.  Duff  v.  First  National  Bank,  13 
Fed.  65 ;  Conley  v.  Buck,  28  S.  E.  97 ;  Brinkerhoff  v.  Brown, 
6  Johns.  Ch.  139;  Norris  v.  Haggin,  28  Fed.  275;  Stafford 
National  Bank  v.  Sprague,  8  Fed.  377 ;  United  States  v.  Pratt 
Coal  etc.  Co.,  18  Fed.  708 ;  Mills  v.  Hurd,  32  Fed.  127 ;  Dyk- 
man  v.  Keeney,  21  App.  Div.  114,  47  N.  Y.  Supp.  352. 

C.  P.  Ainsworth,  for  Appellees. 

That  the  complaint  in  this  case  is  multifarious,  see  the  fol- 
lowing authorities:  Story  on  Equity  Pleading,  sees.  271,  280, 
530;  Bliss  on  Code  Pleading,  sees.  110,  289,  290;  Brown  v. 
Guarantee  etc.  Co.,  128  U.  S.  412,  9  Sup.  Ct.  127,  32  L.  Ed. 
468;  Young  v.  Cushing,  4  Bliss,  458,  Fed.  Cas.  No.  18156; 
Beasley  v.  Shiverly,  20  Or.  508,  26  Pac.  846;  Mallow  v. 
Hinde,  12  Wheat.  194,  6  L.  Ed.  599. 

Where  there  are  several  necessary  defendants,  some  of 
whom  are  within  the  jurisdiction  of  the  court  and  some  not, 
the  court  cannot  pass  a  decree ;  and  the  court  is  not  helped  in 
such  case  by  the  act  of  Congress  of  1839,  nor  by  the  forty- 
seventh  equity  rule;  and  although  a  case  had  been  pend- 
ing for  thirteen  years,  it  was  dismissed  by  the  supreme  court 
of  the  United  States  when  it  reached  that  tribunal,  be 
cause  all  the  parties  necessary  to  a  final  decision  were  not 
before  the  court.  Shields  v.  Barrow,  17  How.  130,  15  L.  Ed. 
158.  See,  also,  Rihon  v.  Railroad  Cos.,  16  Wall.  450,  21  L.  Ed. 
367 ;  BeU  v.  Donihoe,  17  Fed.  710 ;  Northern  Indiana  R.  R. 
Co.  V.  Michigan  Central  Co.,  15  How.  244,  14  L.  Ed.  674; 
Coiron  v.  Millaudon,  19  How.  115,  15  L.  Ed.  575. 

SLOAN,  J. — Plaintiffs  brought  this  suit  in  the  district 
court  of  Maricopa  County  upon  the  fourth  day  of  May,  1895, 
to  obtain  relief  in  equity  against  certain  wrongs  alleged  to 
have  been  committed  by  the  defendant  the  Salt  River  Valley 
Canal  Company,  and  by  the  defendants  J.  W.  Evans,  W.  F. 
Fulwiler,  and  M.  E.  Hurley,  as  directors  of  said  company. 
The  complaint,  as  originally  filed,  was  divided  by  the  pleader 
into  five  causes  of  action.     Subsequently  the  complaint  was 
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amended  by  the  addition  of  another  cause  of  action.  These 
divisions  were  purely  artificial,  inasmuch  as  the  matters  al- 
leged in  the  first  so-called  cause  of  action  were  made  a  part 
of  the  second,  and  the  matters  alleged  in  the  second  made  a 
part  of  the  third,  and  likewise  each  subsequent  cause  of  action 
was  made  to  include  all  matters  previously  incorporated  in 
the  foregoing  causes  of  action.  Disregarding,  for  the  sake 
of  convenience  and  brevity,  these  artificial  divisions,  and  dis- 
carding unnecessary  verbiage,  the  amended  complaint  con- 
tained the  following  averments: — 

It  was  alleged  that  the  defendant  the  Salt  River  Valley 
Canal  Company  was  duly  incorporated  on  the  sixth  day  of 
September,  1875 ;  that  the  object  of  the  incorporation  was  to 
carry  on  and  conduct  the  business  of  supplying  a  portion  of 
the  Salt  River  Valley,  in  the  county  of  Maricopa,  with  water 
for  irrigation  and  for  milling,  manufacturing,  and  mechan- 
ical purposes,  and  to  this  end,  and  for  these  purposes,  to  pur- 
chase, construct,  and  build  or  dig  such  canals,  ditches,  or 
flumes  as  may  be  necessary  to  convey  water  from  Salt  River, 
taking  it  from  said  river  at  a  point  at  or  near  the  head  of  the 
old  ditch  used  by  the  Swilling  Irrigating  Canal  Company, 
and  conveying  said  water  to  such  point  or  points  in  the  above- 
described  valley  of  the  Salt  River  as  may  be  necessary  for  the 
disposal  or  use  of  the  said  water ;  that  the  capital  stock  of  said 
company,  as  fixed  by  the  incorporators,  was  twenty  thousand 
dollars,  divided  into  forty  shares  of  the  par  value  of  five 
hundred  dollars  each;  that  subsequently  such  capital  stock 
was  increased  to  twenty-five  thousand  dollars,  and  the  shares 
divided  into  fifty,  of  the  par  value  of  five  hundred  dollars 
each.  It  was  further  alleged  that  the  purpose  of  the  incor- 
poration was  to  divert  by  means  of  the  company's  canal  water 
previously  appropriated  by  the  shareholders  at  a  time  or 
times  when  they  respectively  were  owners,  occupants,  or  pos- 
sessors of  lands  in  said  territory,  and  that  the  said  corporation 
was  also  organized  by  said  shareholders  in  order  that  they 
might  more  efficiently  and  economically  avail  themselves  of 
their  respective  appropriations  of  water  and  protect  their 
respective  interests  and  rights  which  they  had  severally  ac- 
quired in  relation  to  the  use  of  water  for  the  necessary  culti- 
vation and  irrigation  of  lands  along  the  Salt  River  which  they 
or  their  predecessors  or  grantors  had  acquired,  owned,  occu- 
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pied,  or  possessed  for  the  purposes  aforesaid.  Plaintiffs  fur- 
ther alleged  that  the  rights  in  and  to  said  water  and  the  use 
thereof  so  acquired  hy  plaintiffs,  their  grantors  and  prede- 
cessors in  interest,  have  ever  since  been  vested  in,  and  are  now 
vested  in,  said  respective  shareholders  in  said  canal  company ; 
that  the  property  acquired  by  said  corporation  at  its  forma- 
tion were  the  structures  constituting  the  Salt  River  Valley 
Canal  dam.  Salt  River  Valley  Canal,  its  appliances  appur- 
tenant thereto,  and  other  property  and  effects  of  said  corpora- 
tion used  in  maintaining  and  operating  said  canal;  that  the 
said  rights,  respectively,  of  the  shareholders  of,  in,  and  to  the 
waters  of  Salt  River  have  never  rightfully  or  lawfully  be- 
come the  property  of  said  corporation;  that  the  powers  of 
said  corporation,  its  directors  and  its  officers,  were  and  are 
limited  in  relation  to  pecuniary  charges  or  assessments  upon 
the  several  shareholders  of  said  corporation  for  the  purposes 
only  of  maintaining,  constructing,  and  operating  said  canal 
and  appurtenant  ditches  so  as  to  duly  divert  and  convey  the 
waters  aforesaid  to  the  lands  aforesaid  of  the  shareholders  of 
aaid  corporation.  It  is  further  alleged  that  at  the  time  of  the 
construction  of  the  Salt  River  Valley  Canal,  and  at  the  time 
of  the  organization  of  the  company,  the  carrying  capacity  of 
said  canal  was  about  6,670  inches  of  water ;  that  this  amount 
had  been  duly  appropriated  by  the  shareholders  at  the  time 
of  the  organization  of  the  company,  and  said  quantity  of 
water  was  then  needed  by  them,  and  has  ever  since  been  re- 
quired by  them  for  the  necessary  and  proper  cultivation  of 
their  arable  and  irrigable  lands;  and  that  the  said  share- 
holders each  and  every  year  since  the  incorporation  of  said 
company  have  been,  and  are  now,  entitled  to  divert  by  means 
of  said  canal  from  Salt  River  said  amount  of  water,  which 
amount  has  ever  since  been,  and  now  is,  necessary  for  the 
proper  and  necessary  irrigation  and  cultivation  of  said  lands. 
It  was  further  averred  that  the  defendants  Evans,  Fulwiler, 
and  Hurley  were  the  legally  elected  and  acting  directors  of 
the  corporation,  constituting  the  board  of  directors  thereof. 
Plaintiffs  further  alleged  that  a  majority  of  the  shareholders 
of  said  company  for  at  least  four  years  prior  to  the  filing  of 
the  complaint  had  united  in  interest,  and  in  their  acts  were 
adverse  to  and  antagonistic  to  plaintiffs  and  others  similarly 
situated,  who  during  said  period  constituted  the  minority 
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shareholders  of  said  corporation;  that  said  majority  share- 
holders elected  officers  and  directors  of  the  company  from 
among  them  with  the  intent  and  purpose  of  violating  the  cor- 
porate rights  of  plaintiffs  and  other  shareholders  similarly 
situated ;  that  the  violation  of  said  rights  consisted  in  the  con- 
tinuous and  wrongful  taking  and  diversion  of  the  water  of  the 
Salt  River,  which  the  plaintiffs  and  others  similarly  situated 
had  duly  appropriated  and  were  rightfully  entitled  to  have 
conducted  and  carried  hy  the  Salt  River  Valley  Canal,  and 
which  they  required  for  the  cultivation  and  irrigation  of  their 
lands;  that  said  majority  shareholders  and  said  officers  and 
directors  united  in  interest  and  in  acts  for  the  purpose  of  pro- 
moting and  advancing  the  interests  of  an  association  known 
as  the  Arizona  Canal  Company  and  the  interests  of  a  corpora- 
tion known  as  the  Arizona  Improvement  Company,  in  each 
of  which  said  majority  shareholders  and  said  officers  and 
directors  are  shareholders,  and  each  of  which  is  controlled 
and  managed  by  said  majority  shareholders,  said  officers  and 
directors.  It  was  further  averred  that  the  Arizona  Canal 
Company  since  in  or  about  the  year  1885  had  wrongfully  and 
unlawfully  assumed  and  exercised  corporate  functions,  and 
since  said  year  continued  to  assume  and  exercise  corporate 
functions  in  constructing,  maintaining,  and  operating  a  canal 
in  said  county  of  Maricopa  for  the  purpose  of  obtaining 
water  from  the  Salt  River,  and  that  at  the  time  of  the  con- 
struction of  the  said  canal  the  directors  of  said  association 
did  not  own  or  possess  arable  and  irrigable  lands  which  were 
cultivated  with  said  water,  or  upon  which  the  water  conducted 
by  said  canal  was  used,  or  was  required  to  be  used,  for  irriga- 
tion. It  was  also  alleged  that  said  majority  shareholders  of 
the  Salt  River  Canal  Company,  for  the  purpose  of  promoting 
the  interests  of  the  Arizona  Canal  Company  and  the  Arizona 
Improvement  Company,  and  for  their  own  benefit  and  gain, 
since  about  the  month  of  May,  1888,  continuously  practiced  a 
systematic  encroachment  upon,  and  a  violation  of,  the  rights 
,of  the  plaintiffs  and  others  similarly  situated,  by  various 
means,  plans,  and  devices,  and  have  wrongfully  and  unlaw- 
fully injured  the  plaintiffs  in  their  corporate  rights,  and  de- 
prived plaintiffs  of  their  said  corporate  rights,  in  said  Salt 
River  Valley  Canal  Company ;  that  among  these  means,  plans, 
and  devices  is  an  intentional  neglect  of  the  structure  known 
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as  the  *'Salt  River  Valley  Canal,"  and  the  two  arms  thereof, 
known,  respectively,  as  the  ** Dutch  Ditch"  and  the  ** Mont- 
gomery Ditch";  that  this  neglect  consisted  in  permitting  the 
said  canal  and  ditches  to  be  filled  up  by  a  growth  and  accu- 
mulation of  vegetation,  and  by  the  deposit  therein  of  earth 
and  vegetable  matter,  so  as  to  materially  obstruct,  retard,  and 
diminish  the  flow  of  water  therein,  so  that  the  rightful  capa- 
city of  said  canal  to  carry  water  has  been  diminished  and 
reduced  more  than  one  third,  and  that  amount  of  water  which 
rightfully  should  have  been  conveyed  and  conducted  to  the 
lands  of  the  shareholders  of  the  Salt  River  Valley  Canal 
Company  was  wrongfully  diverted  into  the  Arizona  Canal  by 
the  defendants  for  the  exclusive  benefit  of  said  majority 
shareholders,  and  to  the  great  injury  of  plaintiffs  and  others 
similarly  situated;  that  these  acts  of  said  majority  share- 
holders, if  persisted  in,  and  the  failure  to  perform  said  duty, 
if  continued,  will  constitute  a  danger  and  continuous  injury 
to  the  rights  and  appropriations  of  plaintiffs,  respectively, 
and  others  similarly  situated,  of,  in,  and  to  the  waters  of  Salt 
River  made  and  required  by  said  shareholders  as  aforesaid; 
that  the  quantity  of  arable  and  irrigable  land  owned  and  cul- 
tivated by  the  shareholders  of  said  corporation  which  requires 
water  of  the  Salt  River  to  be  diverted  thereto  and  thereon  for 
the  purpose  of  cultivation  was  twenty  thousand  acres;  that 
all  the  water  of  the  Salt  River  which  the  rightful  capacity  of 
said  canal  would  enable  it  to  carry  was  needed  for  the  proper 
cultivation  of  said  lands,  yet  notwithstanding  the  said  cor- 
poration, its  officers  and  directors,  against  the  repeated  pro- 
tests and  objections  of  plaintiffs  and  other  shareholders  of 
said  corporation  similarly  situated,  had  failed,  refused,  and 
neglected  to  permit  said  canal  to  carry  said  amount  of  water 
so  required  as  aforesaid,  and  which  was  available,  and  which 
could  have  been  diverted  into  said  canal  from  the  said  Salt 
River.  The  complaint  further  averred  the  particulars 
wherein,  during  the  irrigating  seasons  from  May  15,  1891,  up 
to  and  including  the  time  of  the  bringing  of  the  suit,  the 
defendants  had  failed  and  refused  to  permit  the  full  amount 
of  water  to  flow  in  said  canal,  and  had  diverted  from  said 
river,  and  specified  the  maximum  amounts  which  were  per- 
mitted to  flow  in  said  canal  during  said  seasons;  and  that 
these  amounts  were  insufficient  for  the  needs  and  require- 
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ments  of  plaintiffs  and  others  similarly  situated  in  the  culti- 
vation of  their  said  lands. 

PlaintiflEs  further  alleged  that  they  and  those  similarly  situ- 
ated with  them  have  repeatedly  complained  to  the  said  cor- 
poration, its  officers  and  directors,  of  the  aforesaid  failures 
and  refusals  to  permit  the  amount  of  water  required  and 
needed  by  them  as  aforesaid  to  be  diverted  from  said  river 
into  and  to  be  conducted  by  said  canal.  And  have  repeatedly 
notified  said  corporation,  its  officers  and  directors,  that  they 
needed  and  required  said  water  for  the  purposes  aforesaid, 
but  that  notwithstanding  said  complaints,  expostulations,  and 
notifications,  said  corporation,  its  officers  and  directors,  have 
wrongfully  and  unlawfully,  and  in  violation  of  the  obligations 
and  duties  which  devolved  upon  them,  and  in  violation  of  the 
rights  of  plaintiffs  and  other  shareholders  similarly  situated, 
failed  and  refused  to  remedy  the  wrongs  so  complained  of  as 
aforesaid.  And  they,  for  their  own  pecuniary  gain  and  profit, 
permitted  other  and  antagonistic  corporations  to  divert  and 
use  the  waters  of  Salt  River  which  plaintiffs  and  others  sim- 
ilarly situated  were  entitled  to  and  should  have  had  conducted 
to  them  by  means  of  said  Salt  River  Valley  Canal ;  that  said 
plaintiffs  and  others  similarly  situated  did  petition  the  said 
defendants  for  the  redress  of  the  grievances  suffered  and  com- 
plained of,  and  did  submit  the  said  petition  to  a  meeting  of 
the  shareholders  of  said  corporation  held  upon  the  15th  of 
May,  1894,  and  that  upon  said  occasion  a  majority  of  the 
shareholders  of  said  corporation,  its  officers  and  directors, 
denied  the  redress  demanded  by  said  minority  shareholders. 
It  is  further  alleged  that  the  majority  shareholders  of  the 
Salt  River  Valley  Canal  Company  combined  wrongfully  and 
unlawfully  with  the  two  corporations  known  as  the  Arizona 
Improvement  Company  and  the  Arizona  Canal  Company, 
their  officers  and  directors,  and  with  the  officers  and  directors 
of  certain  other  canal  companies,  to  control  the  said  Salt 
River  Valley  Canal  Company  for  the  benefit  of  said  Arizona 
Canal  Company,  and  to  that  end  devised  the  scheme  and  plan, 
and  in  violation  of  the  rights  of  said  minority  shareholders, 
of  segregating  and  disassociating  the  interests  of  the  share- 
holders of  said  Salt  River  Valley  Canal  Company  in  the 
waters  of  Salt  River  which  they  had  duly  acquired  from 
the  lands  held,   owned,  possessed,   and   occupied  by  them. 
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respectively,  under  said  canal,  for  the  purposes  of  culti- 
vation, and  in  pursuance  of  said  scheme,  plan,  and  com- 
bination said  majority  of  said  shareholders  did .  cause  to 
have  on  or  about  the  23d  of  May,  1888,  passed  and  adopted 
a  resolution  by  which  it  was  claimed  and  provided  that  cer- 
tain restrictions  and  limitations  were  imposed  on  the  shares 
of  all  the  shareholders  of  said  corporation,  and  upon  their 
rights,  respectively,  to  the  use  of  water  which  had  been  duly 
appropriated  by  them,  and  which  was  duly  acquired  by  them 
as  aforesaid,  and  which  resolution  provided,  in  effect,  that 
one  hundred  and  fifty  water-rights  should  be  divided  and  dis- 
tributed to  the  shareholders  of  the  corporation  by  way  of 
dividends,  which  water-rights  were  to  be  conveyed  to  and 
vested  in  the  several  holders  thereof  by  deeds  of  conveyance, 
and  which  were  to  be  distinct  and  separate  from  the  shares  of 
stock  held  by  said  shareholders;  and  that  the  plan  and  pur- 
pose of  this  was  to  unlawfully  and  fraudulently  restrict  the 
several  appropriations  of  water  which  the  said  shareholders 
were  lawfully  entitled  to  under  their  said  appropriations,  and 
as  provided  by  the  organization  of  said  company;  that  said 
plaintiffs,  although  having  refused  and  declined  to  surrender 
their  shares  in  said  corporation  under  said  resolution,  have 
nevertheless  been  compelled  by  defendants  to  submit  to  said 
plan  of  supplying  water  required  by  them,  respectively,  for 
the  irrigation  and  cultivation  of  their  lands,  and  as  a  result 
of  said  plan  and  scheme  have  had  the  water  to  which  they 
were  justly  entitled  greatly  diminished  in  amount,  and  by 
said  action  of  defendants  the  crops  and  lands  of  plaintiffs 
have  been  greatly  injured  and  damaged;  that  as  a  further 
result  of  said  plan  and  scheme  plaintiffs  and  others  similarly 
situated  have  been  compelled  to  purchase  of  the  defendant 
corporation  for  a  money  consideration,  in  each  irrigating  sea- 
son, the  right  to  the  use  of  water  for  irrigating  their  lands 
under  said  canal  which  they  are  lawfully  entitled  to  under 
their  appropriations,  and  independently  of  the  payment  of 
any  consideration  to  defendants  except  the  lawful  assess- 
ments and  charges  ordinarily  arising  in  the  business  of  main- 
taining and  operating  the  said  dam  and  canal.  It  is  further 
alleged  that  the  maj'^rity  shareholders  of  the  defendant  com- 
pany have  wrongfully  and  unlawfully  caused  a  large  num- 
ber of  the  shares  of  the  Salt  River  Valley  Canal  Company  to 
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be  sold  and  transferred  to  the  Arizona  Improvement  Com- 
pany, and  have  claimed  to  segregate  the  same  from  the  land» 
cultivated  under  said  canal  for  which  said  water  was  appro- 
priated, and  that  the  holders  of  said  shares,  by  holding  the 
same  wrongfully  and  unlawfully,  controlled  the  management 
of  the  said  Salt  River  Valley  Canal  Company,  and  annually 
continued  to  operate  said  scheme  and  plan,  and  annually 
elected  the  officers  and  directors  of  the  Salt  River  Valley 
Canal  Company  and  various  other  canal  companies,  includ- 
ing the  Arizona  Canal  Company  and  the  Arizona  Improve- 
ment  Company ;  that  since  the  adoption  of  the  said  resolution 
the  said  majority  shareholders  of  said  defendant  company 
have  continuously  devested  plaintiffs  and  other  shareholders 
similarly  situated  of  their  rightful  use  of  the  water  of  said 
Salt  River,  and  have  diverted  the  same  into  the  Arizona 
Canal,  when  the  same  was  needed  and  required  for  plaintiffs 
and  others  similarly  situated,  to  lands  not  entitled  to  the  use 
of  the  same  lying  under  the  Arizona  Canal,  claiming  water 
from  the  Arizona  Canal  Company,  to  the  pecuniary  profit  and 
advantage  of  said  majority  shareholders,  and  have  made  large 
profits  from  the  sales  of  water  to  parties  who  had  no  right  to 
the  same.    It  is  further  charged  in  the  complaint  that  the  said 
majority  shareholders  of  the  defendant  company,  its  officers. 
and  directors,  in  excess  of  the  corporate  powers  of  the  said 
defendant  company,  and  in  violation  of  law,  and  to  the  in- 
jury of  the  rights  of  plaintiffs  and  others  similarly  situated^ 
and  for  purposes  of  pecuniary  profit,  have  entered  into  cer- 
tain unlawful  leases,  agreements,  contracts,  and  other  written 
instruments  for  the  use  of  water  of  the  Salt  River  which  had 
been  duly  appropriated  by,  and  the  use  of  which  belongs  to^ 
the  shareholders  only  of  the  Salt  River  Valley  Canal  Com- 
pany.    It  is  further  charged  in  the  complaint  that  the  said 
officers  and  directors  of  the  defendant  company,  in  connection 
with  others,  fraudulently  and  unlawfully  constructed  a  canal 
known  as  the  ** Crosscut  Canal"  out  of  moneys  assessed  upon 
shares  of  plaintiffs  and  other  shareholders  of  said  company^ 
and  have  subscribed  to  the  stock  of  said  Crosscut  Canal  and 
Power  Company,  held,  voted,   and  used  said  stock  to  the 
extent   of   one   sixth   of  the   capital   stock   of  said   Cross- 
cut  Canal   and   Power   Company.     It   is   further   charged 
and  alleged  that  the  said  defendant  company,  its  officers  and 
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directors,  have  unlawfully  authorized  and  permitted  the  said 
Arizona  Improvement  Company  to  publicly  advertise  the  con- 
trol and  domination  of  the  defendant  company  to  be  in  the 
said  Arizona  Improvement  Company,  and  have  permitted  the 
said  last-named  company  to  use  the  franchise  of  the  defend- 
ant company,  its  property,  interests,  effects,  and  rights,  for 
the  benefit  and  advantage  of  said  Arizona  Improvement  Com- 
pany, and  to  the  great  damage  and  injury  of  the  defendant 
company  and  its  franchise,  and  to  the  damage  of  plaintiffis 
and  other  shareholders  of  said  corporation  similarly  situated ; 
and  have  further  permitted  the  diversion  during  the  winter 
months  of  what  was  known  as  the  ** winter  water,"  and  to 
which  shareholders  of  the  said  defendant  company  were  en- 
titled, to  be  diverted  upon  lands  of  persons  not  shareholders 
of  the  defendant  corporation,  and  thereby  diminishing  the 
flow  of  water  in  said  Salt  River  Valley  Canal,  and  when 
plaintiffs  and  others  similarly  situated  required  said  water 
for  the  purposes  aforesaid ;  and  that  defendants  threatened  to 
continue  the  wrongful  and  unlawful  acts  complained  of.  It 
was  further  charged  that  the  defendants,  in  fraud  of  the 
rights  of  the  plaintiff  and  others  similarly  situated,  during 
the  pendency  of  a  certain  suit  to  which  the  defendant  company 
was  a  party  plaintiff,  entered  into  a  certain  secret  agreement 
with  the  other  parties  to  said  action,  wherein  and  whereby 
it  was  sought  to  deprive  the  Salt  River  Valley  Canal  Com- 
pany of  rights  to  the  use  of  water  of  the  Salt  River  which  the 
court  in  said  suit  had  awarded  the  defendant  company;  and 
that  said  agreement  was  made  without  authority,  and  in  pur- 
suance of  the  scheme  and  plan  on  the  part  of  the  said  major- 
ity shareholders,  its  officers  and  directors,  to  devest  plaintiffs 
and  other  shareholders  of  the  Salt  River  Valley  Canal  Com- 
pany of  their  rights  to  the  same ;  and  that  if  said  agreement 
be  permitted  to  be  carried  into  effect,  it  will  be  productive  of 
great  and  irreparable  damage  and  injury  to  the  plaintiffs. 

The  prayer  of  the  complaint  was,  in  substance:  1.  That 
the  defendants  be  enjoined  from  diverting  water  of  the  Salt 
River  required  by  plaintiffs  and  others  similarly  situated  to 
others  not  shareholders  in  the  Salt  River  Valley  Canal  Com- 
pany, and  who  do  not  own  or  possess  lands  under  said  com- 
pany; 2.  That  the  resolution  adopted  by  said  defendant 
company  and  all  acts  of  said  defendant  company  having  for 
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their  purpose  and  aim  the  segregation  of  the  appropriations  of 
water  made  by  the  shareholders  of  the  defendant  company 
from  the  ownership  and  the  control  of  the  lands  owned  or 
possessed  by  said  shareholders  or  their  grantors  or  predeces- 
sors in  interest  be  declared  null  and  void ;  3.  That  the  powers 
of  the  said  defendant  company  under  its  franchise  be  declared 
to  be  limited,  restricted,  and  confined  to  the  maintenance  of 
the  dam  and  canal  known  as  the  **Salt  River  Valley  Canal," 
and  of  the  structures  necessary  and  required  to  convey  the 
waters  of  the  Salt  River  which  the  various  shareholders  of 
said  corporation  are  rightfully  entitled  to;  and  be  further 
restricted  and  confined  to  the  care  and  maintenance  of  the 
same,  and  to  the  operation  of  the  same  for  the  purpose  of 
carrying  and  conveying  the  waters  aforesaid;  4.  That  said 
defendants  be  enjoined  from  levying  charges,  collecting  or 
receiving  moneys  or  other  consideration  from  the  respective 
shareholders  of  said  defendant  company,  except  in  due  pro- 
portion thereof  as  may  be  needed  for  reasonable  and  proper 
compensation  of  the  officers  of  the  company,  and  for  the  liqui- 
dation of  other  lawful  corporate  charges  and  expenses  for 
the  maintenance  and  operation  of  said  canal  and  dam;  5. 
That  an  accounting  be  had  of  the  moneys  derived  or  received 
by  said  majority  shareholders  from  the  sale  or  rent  of  water 
of  the  Salt  River  of  which  plaintiffs  and  others  similarly  situ- 
ated have  been  wrongfully  deprived,  when  they  were  entitled 
to  and  required  the  same  for  the  cultivation  and  irrigation  of 
their  lands;  6.  That  an  accounting  be  had  for  the  moneys 
derived  or  received  by  the  defendant  company  and  said  ma- 
jority shareholders  for  the  sale  or  rent  of  said  water  to  said 
minority  shareholders,  and  that  it  be  ascertained  what  the 
excess  of  said  amount  of  money  is  over  the  rightful  amount 
properly  and  lawfully  charged  against  them  for  the  mainte- 
nance and  operation  of  said  canal,  and  that  said  excess  be 
repaid  to  these  plaintifl&s  and  others  similarly  situated;  7. 
That  all  certificates  of  shares  of  stock  not  owned  and  held  by 
persons  or  corporations  who  are  inhabitants  of  the  territory 
of  Arizona,  and  owners,  occupants,  or  possessors  of  arable 
and  irrigable  lands  for  cultivation  and  irrigation  on  which 
the  waters  of  Salt  River  are  required  to  be  carried  by,  or 
may  be  lawfully  diverted  through,  the  said  Salt  River  Valley 
Canal,  be  declared  null  and  void,  and  in  excess  of  the  cor- 
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porate  powers  of  said  corporation  to  issue;  8.  That  all 
agreements,  resolutions,  or  acts  by  which  defendant  company 
became  incorporator  and  member  of  the  Crosscut  Canal  and 
Power  Company,  and  by  which  the  corporate  funds  of  the 
defendant  company  were  subscribed  and  appropriated  to  the 
purchase  of  shares  of  capital  stock  of  said  Crosscut  Canal  and 
Power  Company,  be  declared  nidi  and  void;  9.  That  the  di- 
rectors of  the  defendant  company  be  enjoined  and  restrained 
from  acting  as  directors  of  the  Arizona  Canal  Company  or  the 
Arizona  Improvement  Company;  10.  That  the  defendants  be 
forever  enjoined  and  restrained  from  selling,  leasing,  or  rent- 
ing the  waters  of  the  Salt  River  which  the  shareholders  of  the 
defendant  company  are  entitled  to,  need,  and  require  for  the 
cultivation  and  irrigation  of  the  lands  owned  or  possessed  by 
them;  11.  That  it  be  further  decreed  that  all  contracts  and 
agreements  heretofore  made  by  the  defendant  company,  its 
officers  or  directors,  in  relation  to  the  sale,  lease,  rent,  or  use 
of  the  water  aforesaid,  be  rescinded,  and  that  the  defendant 
company  be  forever  enjoined  from  the  further  performance 
or  recognition  of  the  same;  12.  That  the  injunctions  prayed 
for  herein  be  made  perpetual ;  that  plaintiffs  recover  the  costs 
and  disbursements  in  the  action,  and  for  general  relief. 

The  answer  of  the  defendants  contained :  1.  A  general  de- 
murrer to  the  effect  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  2.  A  general  denial. 

A  referee  was  appointed  by  the  court  for  the  purpose  of 
hearing  and  taking  the  testimony  in  the  cause,  and  to  report 
and  submit  the  same  when  taken.  On  October  28,  1895,  the 
cause  came  on  for  hearing  upon  the  report  of  the  referee,  and 
on  February  1,  1897,  the  cause  was  finally  submitted  to  the 
court  for  its  decision.  On  July  12, 1897,  the  court,  on  its  own 
motion,  dismissed  the  complaint  without  prejudice  to  the  right 
of  the  plaintiffs  to  bring  a  new  action.  From  this  action  of 
the  court  the  appellants  bring  this  appeal. 

The  reasons  assigned  by  the  trial  court  for  the  dismissal  of 
the  action  were :  First,  that  the  complaint  was  multifarious, 
in  that  it  contained  several  separate  and  distinct  causes  of 
action ;  second,  because  of  a  defect  of  parties  defendant.  The 
objection  of  multifariousness  in  a  pleading  is  applicable  un- 
der the  code  practice,  which  provides  for  but  one  form  of 
action  for  suits  at  law  and  in  equity  as  under  the  ancient 
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equity  practice,  and  the  same  rules  govern  in  the  one  case  as 
in  the  other.  **By  multifariousness  is  meant  the  improperly 
joining  in  one  bill  distinct  and  independent  matters,  and 
thereby  confounding  them;  as,  for  example,  the  uniting  in 
one  bill  of  several  matters  perfectly  distinct  and  unconnected 
against  one  defendant,  or  the  demanding  of  several  matters  of 
a  distinct  and  independent  nature  against  several  defendants, 
in  the  same  bill."  Story's  Equity  Pleading,  sec.  271.  The 
objection  that  the  bill  contains  several  distinct  and  discon- 
nected matters  against  one  defendant  is,  strictly  speaking,  one 
of  misjoinder  of  causes  of  action ;  and  the  objection  that  a  bill 
contains  independent  and  distinct  demands  against  several 
defendants  is  one  of  misjoinder  of  parties.  But  whether  the 
multifariousness  in  the  bill  be  of  the  one  kind  or  the  other, 
the  rule  which  prohibits  it  is  based  upon  expediency,  and  is 
enforced  whenever  distinct  matters  are  so  intermingled  as  to 
inconvenience  and  embarrass  a  defendant  in  his  defense,  pro- 
duce delay,  or  cause  unnecessary  trouble  and  expense  to  a 
party  in  litigating*  matters  with  which  he  has  nothing  to  do. 
It  has  also  been  enforced  in  some  instances  when  the  court 
finds  it  impracticable  or  diflBcult  to  frame  a  satisfactory  de- 
cree owing  to  the  contradictory  or  repugnant  nature  of  the 
several  matters  declared  upon.  The  proper  method  of  raising 
the  objection  of  multifariousness  in  a  complaint  is  by  de- 
murrer, and  if  the  objection  is  not  so  taken  the  defect  is 
waived.  The  court  may,  however,  sua  sponte,  at  any  stage  of 
the  proceedings  before  judgment,  dismiss  a  bill  which  contains 
the  vice  of  multifariousness.  Whether  a  bill  which  is  multi- 
farious be  dismissed  upon  demurrer  or  by  the  court  upon  its 
own  motion,  the  action  of  the  court  is  held  to  rest  in  sound 
discretion,  and  will  not  be  disturbed  unless  substantial  jus- 
tice requires  it. 

Is  the  complaint  in  this  action  multifarious?  It  is  ap- 
parent from  a  reading  of  the  complaint  that  in  the  mind 
of  the  pleader  the  grievances  complained  of  centered  in  and 
about  the  conduct  of  the  Salt  River  Valley  Canal  Company, 
its  officers  and  directors,  in  relation  to  the  plaintiffs,  first, 
as  shareholders  of  the  company,  and  second,  as  appropriators 
of  water.  It  is  averred  that  at  the  time  of  the  organization 
of  the  Salt  River  Valley  Canal  Company  its  original  stock- 
holders were  the  owners  of  arable  and  irrigable*  lands  of  the 
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Salt  River  Valley,  and  had  made  valid  appropriations  of  water 
from  the  Salt  Biver  for  the  irrigation  of  the  same;  that  the 
company  was  organized  by  said  appropriators  for  the  single 
purpose  of  building  and  maintaining  a  conduit  through  which 
they  might  efficiently  and  economically  have  delivered  to  them 
from  the  Salt  River  their  several  appropriations  of  water; 
that  the  powers  of  the  corporation  were  limited  by  its  organi- 
zation to  the  construction,  maintenance,  and  operation  of  the 
structures  constituting  such  conduit,  and  the  levy  and  col- 
lection from  its  shareholders  of  such  charges  as  would  be 
necessary  for  such  purposes,  and  no  more.  It  is  distinctly 
averred  that  the  corporation  did  not,  at  the  time  of  its  organi- 
zation, and  has  never  since,  acquired  any  interest  in  the 
various  appropriations  of  water  made  by  the  shareholders,  nor 
any  right  to  limit,  restrict,  control,  sell,  divert,  or  otherwise 
dispose  of  the  water  which  the  various  shareholders  of  the 
company,  as  appropriators,  owned,  held,  or  possessed,  as  own- 
ers of  arable  and  irrigable  land ;  but  that,  on  the  contrary,  the 
only  property  owned,  held,  or  possessed  by  the  company  since 
its  organization  was  and  is  the  dam,  canal,  and  its  various 
arms,  constituting  the  conduit  for  the  diversion  and  carriage 
of  the  water  appropriated  as  aforesaid  by  said  shareholders. 
It  is  not  averred  in  the  complaint,  nor  does  it  anywhere  ap- 
pear, that  the  shareholders  of  the  corporation  have  any  right 
to  the  use  of  water  through  the  company's  canal  by  virtue  of 
their  relation  as  shareholders  of  the  company.  Nor  is  it  at  all 
clear  just  what  are  the  relations  of  the  plaintiffs  as  appro- 
priators of  water  with  respect  to  the  company.  The  complaint 
fails  to  make  dear  whether  the  company,  by  reason  of  some 
contractual  relation  originating  outside  of  and  apart  from 
the  corporate  relation,  owes  a  duty  to  each  shareholder  to 
deliver  to  him  through  the  company's  canal  the  water  which 
his  appropriation  entitled  him  to.  It  is  asserted,  however,  in 
the  complaint,  that  the  shareholders,  as  appropriators,  pos- 
sess the  right  to  the  use  of  the  company's  canal  for  the  irri- 
gation of  their  lands ;  but  whether  this  right  rests  in  contract 
or  is  one  which  the  law  will  imply  is  not  averred  nor  made 
clear  by  any  allegation  in  the  complaint.  If  the  right  to  have 
water  carried  by  the  company's  canal  and  delivered  upon 
particular  land  be  merely  an  incident  to  the  ownership  of 
stock  in  the  company,  and  not  a  matter  of  individual  con- 
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tract  with  the  company,  then  a  violation  of  this  right  is  a 
breach  of  the  obligation  existing  between  the  corporation  and 
its  stockholders,  and  is  to  be  remedied  by  an  action  in  the 
nature  of  a  stockholders'  suit.  But  if,  on  the  contrary,  it  be 
a  matter  apart  from  the  corporate  relation,  then  its  violation 
is  merely  a  breach  of  contract,  and  the  remedy  must  be  sought 
for  in  a  suit  for  the  enforcement  of  an  individual  right. 
Doubtless  it  might  have  been  provided  in  the  articles  of  in- 
corporation that  the  right  to  have  water  conveyed  for  the 
irrigation  of  particular  lands  through  the  company's  canal 
should  be  an  incident  to  the  ownership  of  stock  in  the  com- 
pany, but  we  do  not  read  the  complaint  "as  implying  this  to  be 
the  case.  It  is  averred:  **That  the  object  of  said  corporation 
was  to  carry  on  and  conduct  the  business  of  supplying  a  por- 
tion of  the  valley  lying  upon  the  north  side  of  Salt  River,  in 
the  county  of  Maricopa  and  territory  of  Arizona,  and  in  the 
vicinity  of  the  town  of  Phoenix,  with  water  for  irrigation^ 
and  for  milling,  manufacturing,  and  mechanical  purposes,  and 
to  this  end,  and  for  this  purpose,  to  purchase,  construct, 
and  build  or  dig  such  canals,  ditches,  or  flumes  as  may  be 
necessary  to  convey  water  from  Salt  River,  taking  it  from 
said  river  at  a  point  at  or  near  the  head  of  the  old  ditch  used 
by  the  Swilling  Irrigating  Canal  Company,  and  conveying 
said  water  to  such  point  or  points  in  the  above-described  val- 
ley of  the  Salt  River  as  may  be  necessary  for  the  disposal  or 
use  of  said  water."  It  cannot  be  inferred  from  the  foregoing 
excerpt  from  the  complaint  that  the  right  to  the  use  of  water 
is  an  incident  to  the  ownership  of  stock.  Again,  it  is  asserted 
in  the  complaint  that  the  company,  by  its  organization,  is 
limited  to  the  construction,  maintenance,  and  operation  of  the 
company's  canal  as  a  conduit  for  water  needed  and  required 
for  the  irrigation  of  plaintiffs'  lands.  It  is  also  asserted  that 
the  company  may  not  charge  for  this  service  a  greater  propor- 
tionate amount  from  any  stockholder  than  will  reasonably  be 
sufficient  for  the  maintenance  and  operation  of  the  company's 
property.  They  also  deny  that  the  company  has  any  power  to 
derive  revenue  from  any  other  source,  and  the  attempt  of  the 
company  to  do  this  is  made  a  cause  of  complaint.  The  right 
of  the  company  to  the  control  and  disposition  of  the  water 
which  it  carries  other  than  to  supply  the  plaintiffs  as  appro- 
priators  is  denied.     The  right  of  a  stockholder,  as  such,  is 
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necessarily  limited  by  the  rights  of  the  company.  And  if, 
therefore,  the  company  has  no  property  interest  in  the  water 
diverted  and  carried  by  it,  then  a  stockholder,  as  such,  can 
have  no  such  right.  And  the  failure  of  the  company,  there- 
fore, to  divert  and  carry  water  which  may  be  needed  by  ap- 
propriators,  whether  they  be  stockholders  or  not,  cannot  prop- 
erly be  said  to  be  a  violation  of  the  duty  which  the  company 
owes  to  its  shareholders  by  reason  of  the  corporate  relation. 
The  right,  therefore,  to  the  use  of  water  through  the  canal  of 
the  defendant  company  must  be  construed,  from  the  aver- 
ments of  the  complaint,  to  be  a  personal  one,  resting  not  on 
the  corporate  relation,  but  on  contract,  to  be  enforced  as  an 
individual  right.  The  averments  that  the  defendants  were 
unlawfully  diverting  water  to  the  use  of  which  plaintiffs  were 
entitled,  and  are  wrongfully  depriving  the  latter  of  their  right 
to  the  use  of  the  same  in  the  irrigation  of  their  lands,  must  be 
held  to  constitute  a  cause  of  action  distinct  and  severable  from 
any  contained  in  those  averments  which  show  misconduct  on 
the  part  of  the  defendant  company  and  its  officers  in  the 
wrongful  assumption  of  corporate  powers  and  in  the  wrong- 
ful management  and  disposition  of  the  corporate  property. 

The  complaint  does,  therefore,  contain  two  causes  of  action. 
But  are  these  necessarily  inconsistent  or  repugnant^  The 
plaintiffs  are  the  same  and  the  defendants  are  the  same  in 
the  cause  of  action  for  the  enforcement  of  individual  rights 
and  in  the  causes  of  action  for  the  enforcement  of  corporate 
rights,  and  they  each  call  for  equitable  relief.  Thus  far  no 
rule  of  equity  or  code  pleading  is  violated.  The  complain- 
ants, however,  in  seeking  to  correct  and  remedy  abuses  in  the 
exercise  of  corporate  powers  by  the  defendant  company  and 
its  officers,  and  to  restrain  the  vltra  vires  acts  of  said  com- 
pany and  its  officers,  sue  in  right  of  the  corporation,  and  thus 
may,  in  a  sense,  be  said  to  sue  in  a  representative  character. 
Such  a  suit  is,  in  effect,  one  brought  by  the  corporation.  In 
seeking  to  enforce  their  right  as  appropriators  of  water, 
plaintiffs  are  suing  in  their  individual  capacity.  To  this  ex- 
tent there  is  a  misjoinder  in  the  technical  sense  that  plaintiffs 
in  the  two  classes  of  action  do  not  sue  in  the  same  right.  It 
is  not,  however,  the  mere  fact  that  several  causes  of  action  are 
united  in  the  same  suit  which  the  plaintiffs  may  bring  in 
different  rights  that  will  make  a  complaint  bad  by  reason  of 
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multifariousness.  There  must  be  such  an  inconsistency  or 
repugnancy  in  the  various  rights  declared  on  as  to  cause  con- 
fusion and  embarrassment  on  the  part  of  the  court  in  admin- 
istering the  relief  which  the  facts  might  warrant  were  sepa- 
rate suits  brought  for  the  enforcement  of  the  several  rights. 
An  examination  of  the  complaint  does  not  disclose  any  incon- 
sistency or  repugnancy  in  the  enforcement  of  the  plaintifiEs' 
rights  as  stockholders  and  as  appropriators  of  water.  If  plain- 
tiffs'  averments  be  true,  the  redress  sought  by  them  in  their 
rights  as  stockholders  against  the  defendant  company  and  its 
officers,  if  granted,  will  not  in  any  wise  interfere  with  the 
granting  of  the  relief  sought  by  plaintiffs  as  appropriators  of 
water.  On  the  contrary,  the  granting  of  the  former  will,  in 
effect,  be  in  aid  of  the  latter. 

It  is  undoubtedly  true,  aa  pointed  out  by  the  trial  court,  that 
many  of  the  grievances  complained  of  by  plaintiffs  involve 
transactions  in  which  third  parties,  not  made  parties  to  the 
action,  are  involved,  and  whose  rights  may  be  vitally  affected 
were  the  court  to  attempt  to  ajudicate  upon  them.  Had  this 
defect  been  raised  by  the  pleadings,  it  might  properly  be  held 
to  be  a  sufficient  reason  for  the  dismissal  of  the  action.  This 
was  not  done,  and  the  defendants  chose  to  go  to  trial  upon  the 
issues  without  suggesting  such  defect,  or  asking  that  the  new 
parties  defendant  be  added.  Under  the  statute  the  court  had 
the  power  to  order  these  parties  brought  before  it  and  made 
parties  defendant  before  entering  a  decree  which  might  oper- 
ate to  their  prejudice.  And  if  the  new  defendants  thus  brought 
in  had  chosen,  they  would  have  had  the  right  to  have  the  entire 
case  reopened  in  so  far  as  their  rights  were  involved.  They  un- 
doubtedly would  have  had  the  right  to  plead  de  novo,  and  to  a 
trial  de  novo,  so  far  as  the  issues  involved  affected  their  inter- 
ests in  the  suit.  This  might  have  caused  some  inconvenience 
and  added  expense  to  the  other  defendants,  which,  in  the  ab- 
sence of  any  other  consideration,  should  properly  be  control- 
ling, and  would  have  justified  the  action  of  the  trial  court  in 
dismissing  the  action  as  a  proper  exercise  of  judicial  discretion. 
If,  however,  the  dismissal  of  the  action  by  the  trial  court 
should  operate  oppressively  upon  the  plaintiffs,  and  to  their 
substantial  disadvantage,  even  though  at  fault  in  omitting  to 
make  proper  parties  defendants,  it  is  our  duty  not  only  to 
review  the  action  of  the  trial  court,  but  as  well  to  correct  it. 
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Many  of  the  grievances  complained  of  are  of  many  years' 
standing,  and  it  is  not  only  probable,  but  altogether  likely, 
that  the  bar  of  the  statutes  of  limitations  might  be  success- 
fully interposed  were  plaintiffs  required  to  begin  new  actions. 
Upon  this  ground  alone  we  hold  that,  instead  of  dismissing  the 
action,  the  court  should  have  ordered  new  parties  defendant 
to  be  brought  in  and  the  cause  determined  either  upon  the 
pleadings  as  they  stand  or  upon  such  amendments  as  might 
be  allowed.  Nor  could  the  defendants  now  before  the  court 
well  complain  of  this,  inasmuch  as  they  did  not  see  fit  to  raise 
either  the  question  of  multifariousness  or  defect  of  parties  by 
demurrer,  but  permitted  the  testimony  to  be  taken  upon  the 
issues  as  made  by  the  pleadings,  and  the  case  to  come  to  a  hear- 
ing upon  its  merits,  without  objecting  upon  either  of  those 
grounds.  Upon  the  whole  record,  and  under  the  view  we 
take  of  the  possible  injury  which  may  accrue  to  plaintiffs  from 
the  dismissal  of  the  suit,  we  feel  compelled  to  reverse  the  ac- 
tion of  the  court  below.  In  justice  to  the  trial  court,  it  is 
only  fair  to  say  that  the  possibility  that  any  of  plaintiffs* 
causes  of  action  would  be  barred  were  plaintiffs  required  to 
bring  new  actions  was  not  called  to  its  attention. 

So  far  as  the  judgment  of  the  court  below  in  the  matter  of 
costs  is  concerned,  it  will  not  be  disturbed.  But  the  order  of 
the  court  dismissing  the  action  is  vacated,  and  leave  granted 
to  the  plaintiffs  either  to  file  a  supplemental  bill  bringing  in 
additional  parties  defendant  or  to  amend  the  complaint  so  as 
to  render  this  unnecessary,  as  they  shall  elect. 

Doan,  J.,  and  Davis,  J.,  concur. 


[CSiTil  No.  609.    Filed  October  1,  1898.] 
[54  Pac.  584.] 

HENRY    HUNING,    Plaintiff    and    Appellant,    v.    J.    E. 
PORTER  et  al.,  Defendants  and  Appellees. 

I.  Irrigation — Appropriation  —  Actions  —  Priorities  —  Decree — Pro- 
rating.— ^In  an  action  to  determine  relative  rights  to  the  use  of 
water  from  a  common  source  for  irrigation,  where  the  decree  sped- 
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fies  the  several  rights,  and  that  one  right  is  prior  to  another,  it  is 
error  for  the  court  to  decree  that  in  seasons  of  scarcity  the  water 
shall  be  prorated* 

2.  Same — Same — Same — Same — Findings — Suiticiency  or  Water  foe 

All — Immaterial. — A  finding  in  an  action  to  determine  relative 
rights  to  the  use  of  water  that  up  to  the  time  of  the  filing  of  the 
complaint  there  had  been  sufficient  water  at  all  times  in  the  com- 
mon source  for  plaintiff  and  defendant  is  immaterial,  as  that  fact 
furnishes  no  assurance  that  there  will  continue  to  be  such  sufficiency; 
and  when  the  relative  priorities  in  which  the  rights  exist  are 
determined,  it  is  immaterial  whether  or  not  the  stream  furnishes 
a  sufficiency  for  all. 

3.  Costs  —  Irrigation  —  Actions  —  Compensation  oi"  Water  Commis- 

sioner— Each  Party  to  Pay  His  Own  Costs — Discretion  of 
Trial  Court — ^Appeal  and  Error — Review. — The  compensation  of 
water  commissioner  goes  as  a  matter  of  costs.  Costs  are  by  statute 
placed  largely  in  the  discretion  of  the  court,  and  the  order  that 
each  party  pay  his  own  costs  will  be  permitted  to  stand,  as  this 
court  will  not  review  the  action  of  the  lower  court  in  the  disposal 
of  costs  unless  in  a  case  of  evident  and  irross  abuse  of  such  dis- 
cretion. 

Appeal  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Navajo* 
J.  J.  Hawkins,  Judge.    Modified. 

T.  W.  Johnston,  for  Appellant. 

Herndon  &  Norris,  for  Appellees. 

This  action  was  a  chancery  or  equity  proceeding,  and  it  is 
universally  held  that  in  such  proceedings  allowance  or  disal* 
lowance  of  costs  is  discretionary,  and  not  the  subject  of  error, 
and,  whether  they  are  granted  or  withheld,  are  but  as  inci- 
dents to  and  no  part  of  the  relief  sought.  Cowles  v.  Whitman, 
10  Conn.  121,  25  Am.  Dec.  60 ;  Bank  of  Vtica  v.  Mersereau, 
3  Barb.  Ch.  528,  49  Am.  Dec.  189 ;  Gray  v.  Dougherty,  25  CaL 
267 ;  Stocker  v.  Hutter,  134  Pa.  St.  19, 19  Atl.  566. 

DOAN,  J. — This  action  was  instituted  on  June  19,  1894,  in 
Apache  County,  and  was  tried  on  December  4,  1895,  in  what 
was  then  Navajo  County.  The  action  was  brought  by  plain- 
tiff, Huning,  to  enjoin  the  defendants  from  the  use  of  the 
waters  of  Show  Low  Creek.  There  were  at  the  institution  of 
the  suit  certain  affidavits  ffled  in  support  of  the  petition,  and 
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a  bond  furnished,  upon  which  a  temporary  injunction  was 
issued  forbidding  defendants  from  using  or  diverting  any  of 
the  waters  of  Show  Low  Creek  proper,  or  any  of  the  tribu- 
taries thereof,  upon  the  plaintiff's  claim  that  he  was  entitled 
to  the  entire  flow  of  the  stream,  aa  being  the  first  appropriator 
thereof  for  the  purpose  of  irrigation.  There  were  several 
separate  defendants,  who  set  up  several  separate  defenses, 
each  claiming  the  right  to  the  use  of  a  certain  portion  of  the 
waters  of  said  creek  or  its  tributaries.  At  the  institution  of 
the  suit  only  a  part  of  the  residents  on  the  creek  and  users  of 
water  therefrom  were  made  defendants,  but  afterwards  all 
of  the  inhabitants  living  above  plaintiff  and  appellant  on  Show 
Low  Creek  who  had  been  cultivating  lands  and  using  water 
and  whose  rights  would  be  affected  were  brought  in  and  made 
parties  defendant,  in  order  that  the  complete  adjudication  of 
the  rights  of  all  of  the  parties  concerned  might  be  had.  The 
defendants  had  been  cultivating  several  different  tracts  of 
ground,  aggregating  an  entire  acreage  of  about  three  hundred 
acres,  having  begun  the  cultivation  of  the  several  tracts  at 
different  times  during  the  previous  eight  years;  while  the 
plaintiff  (and  appellant)  was  cultivating  about  one  hundred 
acres,  which  had  been  in  continuous  cultivation  by  himself  or 
his  predecessor  and  grantor  since  1874.  Upon  the  trial  of  the 
case,  eighteen  issues  were  submitted  to  the  jury,  on  which  the 
jury  returned  their  special  findings  on  December  10,  1895. 
The  court  thereupon  found  and  filed  findings  of  fact,  and 
entered  a  decree  and  judgment  in  conformity  therewith,  from 
which  judgment  and  the  order  denying  a  new  trial  the  plain- 
tiff appealed,  and  brings  the  case  to  this  court.  The  findings 
and  decree  were  quite  voluminous,  and  there  were  many  issues 
decided  affecting  the  several  defendants  and  their  several 
rights  relative  to  the  plaintiff  and  appellant  herein;  but  the 
only  questions  that  will  be  considered  by  this  court  will  be 
those  that  have  been  raised  by  the  assignments  of  error  on  the 
part  of  the  appellant. 

The  jury  found:  First,  that  the  plaintiff  and  his  grantor 
were  the  first  in  point  of  time  to  divert  and  use  for  purposes 
of  irrigation  the  waters  of  Show  Low  Creek ;  second,  that  the 
time  of  such  diversion,  appropriation,  and  use  was  in  1874; 
third,  that  plaintiff  had  at  the  time  of  trial  ninety-four  acres 
of  land  under  irrigation  and  cultivation,  and  that  it  would 
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require  fifty-nine  miners'  inches  of  water  to  irrigate  it^ 
fourth,  that  defendants  had  prior  to  June  19,  1894,  inter- 
fered with  and  interrupted  the  use  by  plaintiff  of  the  amount 
of  water  necessary  to  properly  irrigate  his  said  land;  fifth, 
that  none  of  said  defendants  had  for  five  years  continuously 
prior  to  the  bringing  of  this  suit,  June  19,  1894,  enjoyed  the 
uninterrupted  use  of  said  water  adverse  to  the  plaintiff; 
sixth,  that  plaintiff  had  continuously  irrigated  about  ninety- 
four  acres  of  land  since  his  residence  upon  it;  seventh,  that 
the  Scott  Brothers  were  at  the  time  of  the  suit  cultivating  and 
irrigating  from  the  waters  of  Show  Low  Creek  sixty  and  three 
fourths  acres,  which  would  require  to  properly  irrigate  said 
land  about  thirty-seven  miners'  inches. 

The  court,  from  the  findings  of  the  jury  and  the  evidence 
introduced  in  the  case,  found,  among  others,  the  following 
facts :  First,  that  the  first  actual  appropriation  of  the  waters 
of  Show  Low  Creek  was  made  some  time  in  the  year  1874,  by 
the  predecessors  of  Henry  Huning  in  the  occupancy  of  the 
land  now  occupied  by  him,  and  who  are  grantors  to  him  of  his 
right  to  occupy  and  possess  said  land ;  that  said  appropriation 
of  said  water  was  actual,  and  accompanied  by  the  construction 
of  proper  ditches  and  flumes,  and  had  continued  without  legal 
interruption  from  that  date  until  the  time  of  trial,  the  same 
ditches  and  flumes  in  the  same  places  as  now  being  then  used 
for  the  irrigation  of  the  same  land  now  occupied  by  and  in  the 
possession  of  the  said  Henry  Huning,  as  described  in  his  com- 
plaint in  the  case  on  trial;  second,  that  plaintiff,  Henry 
Huning,  is  cultivating  ninety-four  acres  of  land  susceptible 
of  irrigation,  and  which  have  been  irrigated  by  plaintiff  and 
his  grantors  from  the  waters  of  Show  Low  Creek;  and  that 
fifty-nine  miners'  inches  of  water  are  required  to  properly 
irrigate  the  same;  third,  that  said  defendants  B.  and  J. 
Scott  are,  of  all  the  parties  to  this  action,  entitled  to  the  sec- 
ond right  to  use  the  waters  of  the  said  creek  for  domestic  and 
irrigating  purposes,  and  are  in  possession  of  and  cultivating 
sixty  and  three-fourths  acres  of  land  susceptible  of  irriga- 
tion, and  which  have  been  irrigated  by  the  waters  of  Show 
Low  Creek,  requiring  thirty-seven  miners'  inches  of  water  to 
properly  irrigate  the  same ;  that  it  is  not  intended  to  find  that 
plaintiff  and  defendants  R.  and  J.  Scott  have  any  priority  of 
right  to  the  waters  of  said  creek,  but  there  has  at  all  times 
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been  sufSeient  water  in  said  creek  for  plaintiff  and  said  B» 
and  J.  Scott;  fourth,  that  no  one  has  had  with  the  knowl- 
edge and  acquiescence  of  the  said  plaintiff  the  open,  peaceable, 
continuous  use,  adverse  to  said  plaintiff,  of  any  of  the  waters 
of  said  Show  Low  Creek  which  were  required  and  needed  by 
plaintiff  for  the  irrigation  of  the  said  land,  for  more  than  five 
years  consecutively  preceding  the  date  of  this  action — ^to  wit^ 
June  19,  1894. 

The  judgment  of  the  court,  based  upon  the  foregoing  find- 
ings of  the  court  and  jury,  contained,  among  others,  the  fol- 
lowing decretal  provisions:  **  (a)  That  all  the  parties  to  thia 
action  to  whom  is  accorded  and  adjudged  the  right  to  use  the 
waters  of  said  creek  are  hereby  required  to  properly  prepare 
the  soil,  and  to  use  the  waters  of  said  creek  in  the  most  eco- 
nomical manner  possible;  (b)  That  said  Henry  Huning  and 
defendants  B.  and  J.  Scott  do  have  the  first  right  to  the  use 
and  enjoyment  of  the  waters  flowing  in  said  creek  during  the 
irrigating  season;  that  the  said  Henry  Huning  do  have  the 
first  right  to  the  use  and  enjoyment  of  the  waters  flowing  in 
said  creek  during  the  irrigating  season  for  the  irrigation  of  94 
acres  of  land  now  occupied  and  possessed  by  him,  as  afore- 
said, in  his  said  complaint,  to  the  extent  of  59  miners'  inches 
of  such  water  as  hereinbefore  defined ;  and  that  each  of  said 
defendants,  their  agents,  attorneys,  and  employees  are  hereby 
perpetually  enjoined  from  diverting  the  wtters  of  said  creek 
in  such  a  manner  as  to  in  any  wise  interfere  with  or  interrupt 
the  enjoyment  of  said  first  right  to  the  use  thereof  during  the 
irrigating  season,  as  aforesaid,  which  is  herein  decreed  to  said 
plaintiff,  Henry  Huning;  (c)  That  the  said  defendants  B. 
and  J.  Scott  do  have  and  enjoy  the  second  right  to  the  use  of 
the  waters  of  said  creek  for  the  purpose  during  the  irrigating 
season  of  irrigating  the  sixty  and  three  fourths  acres  of  land 
now  possessed  by  them,  and  in  their  answer  described,  to 
the  extent  of  37  miners'  inches  of  water,  as  is  hereinbe- 
fore defined,  and  that  all  the  parties  to  this  suit,  and  their 
agents,  attorneys,  and  employees,  are  hereby  perpetually  en- 
joined from  so  diverting  the  waters  of  said  creek  during  the 
irrigating  season  as  to  in  any  wise  interrupt  or  interfere  with 
their  enjoyment  of  such  right  herein  decreed  to  said  B.  and  J. 
Scott;  that  neither  plaintiff,  Henry  Huning,  nor  defendants 
B.  and  J.  Scott  shall  have  priority  of  right  to  the  use  of  the 


176  HuNiNa  V.  PoBTEEt.  [6  Ariz. 

waters  of  said  Show  Low  Creek,  ss  above  provided,  but  that 
they  are  entitled  to  prorate  the  flow  of  said  stream  in  the 
above  proportion  in  case  of  scarcity  or  failure  in  the  flow 
thereof,  so  that  each  should  fail  to  get,  respectively,  59  and  37 
miners'  inches;  (d)  That  said  J.  E.  Porter  do  have  and  en- 
joy the  third  right  to  the  use  of  water  flowing  in  the  east  fork 
of  said  creek  for  the  purpose  of  irrigating  44  acres  of  land  now 
possessed  by  him  to  the  extent  of  27  miners'  inches,  as  herein 
defined;  that  all  the  parties  to  this  action,  their  agents,  at- 
torneys, and  employees  are  hereby  perpetually  enjoined  from 
diverting  the  use  of  said  east  fork  during  the  irrigating  season 
so  as  to  interfere  with  or  interrupt  in  any  wise  the  enjoyment 
by  said  J.  E.  Porter  of  the  right  to  use  said  water  during  said 
irrigating  season  herein  decreed  to  him.  If  at  any  time  said 
J.  E.  Porter  shall  show  the  court  that  he  is  in  need  of  water, 
that  plaintiff  and  said  K.  and  J.  Scott  are  getting  more  water 
under  this  decree  than  is  required  for  their  crops,  then  he  may 
apply  to  this  court  or  the  judge  thereof,  as  herein  provided, 
for  all  necessary  relief.  .  .  .  (g)  That  the  $100  due  to  said 
William  Whipple  for  services  rendered  as  water  commissioner 
be  paid  by  the  parties  to  this  suit  in  the  following  proportion, 
— ^to  wit,  one  half  by  said  Henry  Huning,  and  one  half  by  said 
defendants  R.  and  J.  Scott  and  J.  E.  Porter;  and  that  unless 
the  same  be  paid  within  thirty  days  from  the  date  hereof,  that 
execution  issue  for  any  balance  due  thereon  in  favor  of  said 
William  Whipple  against  each  and  all  of  the  parties  owing 
said  balance;  (h)  That  each  party  to  this  suit  pay  his  own 
costs." 

The  errors  assigned  by  plaintiff  are  four,  as  follows :  First, 
that  the  court  erred  in  its  judgment  and  decree  rendered,  in 
placing  the  defendants  R.  and  J.  Scott  on  a  parity  with  the 
plaintiff  in  the  use  of  the  water  awarded  to  them,  when  both 
the  evidence  introduced  at  the  trial  and  the  findings  of  the 
jury  show  that  plaintiff,  Henry  Huning,  is  and  was  entitled 
to  the  prior  right  to  the  use  of  the  water  decreed  him  over 
said  defendants  R.  and  J.  Scott ;  second,  that  the  court  erred 
in  its  judgment  and  decree  in  finding  that  the  defendants  R. 
and  J.  Scott  and  the  plaintiff,  Henry  Huning,  have  no  priority 
of  right  to  the  use  of  waters  in  said  creek  over  the  other  de- 
fendants, and  in  finding,  contrary  to  the  evidence  and  verdict 
of  the  jury,  that  at  all  times  there  has  been  sufficient  water  in 
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the  creek  for  said  plaintiff  and  the  defendants  B.  and  J. 
Scott;  third,  that  the  court  erred  in  decreeing  that  plain- 
tiff should  pay  one  half  of  the  compensation  awarded  the 
water  commissioner;  fourth,  that  the  court  erred  in  decree- 
ing that  each  party  should  pay  his  own  costs,  plaintiff  hav- 
ing sustained  all  the  material  allegations  in  this  complaint, 
was  entitled  to  judgment  against  defendants  for  the  costs  by 
him  expended. 

The  first  error  assigned  presents  the  most  important  issue, 
if  not  in  fact  the  all-important  issue,  in  the  case.  The  evi- 
dence in  the  case  was  conclusive  and  uncontradicted  that 
Cooley,  Huning's  grantor,  had  secured  the  prior  right  to  the 
waters  in  question  for  the  irrigation  of  the  quantity  of  land 
decreed  Huning  in  this  case,  and  that  the  same  had  been  trans- 
ferred by  Cooley  to  Huning  by  deed  of  conveyance  in  proper 
form,  and  for  a  valuable  consideration.  The  jury  found  that 
fact  in  plain  language  in  their  findings,  as  quoted  herein. 
The  court,  in  his  findings  of  fact,  found  the  same,  and  further 
found  that  the  defendants  R.  and  J.  Scott  were  entitled  to  the 
second  right  to  the  use  of  said  waters,  for  the  purpose  of  irri- 
gating sixty  and  three  fourths  acres  of  land,  requiring  thirty- 
seven  miners^  inches;  and  in  the  judgment  rendered  by  the 
court,  and  based  upon  the  evidence,  and  findings  on  the  special 
issues  by  the  jury,  and  the  findings  of  fact  by  the  court,  the 
court  decreed  **that  the  said  Henry  Huning  do  have  the  first 
right  to  the  use  and  enjoyment  of  the  waters  flowing  in  said 
creek  for  the  irrigation  of  94  acres,  as  described  in  his  said 
complaint,  to  the  extent  of  59  miners*  inches,  and  that  each 
of  said  defendants  are  enjoined  from  diverting  the  waters  of 
said  creek  in  such  a  manner  as  to  interfere  with  or  interrupt 
the  enjoyment  of  said  first  right  to  the  use  thereof,  which  is 
herein  decreed  to  said  plaintiff,  Henry  Huning."  Following 
this,  the  court  decreed :  **(c)  That  the  said  defendants  R.  and 
J.  Scott  do  have  and  enjoy  the  second  right  to  the  use  of  the 
waters  of  said  creek  for  the  purpose  of  irrigating  60J  acres  of 
land  to  the  extent  of  37  miners'  inches,  and  that  all  parties 
defendant  to  this  suit  are  enjoined  from  so  diverting  the 
waters  as  to  in  any  wise  interrupt  or  interfere  with  their 
enjoyment  of  said  right  herein  decreed  to  said  R.  and  J. 
Scott."  In  the  light  of  the  evidence  in  the  case,  and  the  find- 
ings of  the  court  and  jury,  the  decrees  above  quoted  are  cor- 
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rect;  and  the  further  decree  "that  the  said  Henry  Hiining 
and  defendants  R.  and  J.  Scott  do  have  the  first  right  to  the 
use  and  enjoyment  of  said  waters  flowing  in  the  creek,"  and 
**that  neither  plaintiff,  Henry  Hnning,  nor  defendants  R. 
and  J.  Scott,  shall  have  priority  of  right  to  the  use  of  the 
waters  of  said  Show  Low  Creek,  as  ahove  provided,  and  that 
they  are  entitled  to  prorate  the  flow  of  such  stream  in  the 
above  proportion  in  case  of  scarcity  or  failure  in  the  flow 
thereof,  so  that  each  should  fail  to  get,  respectively,  59  and 
37  miners'  inches,''  are  contradictory  to  and  inconsistent 
with  the  decrees  first  quoted,  are  unsupported  by  the  testi- 
mony, and  should  be  eliminated  from  the  judgment.  The 
testimony  in  the  case,  the  findings  of  the  jury,  as  w^U  as  the 
findings  of  the  court,  clearly  determined  that  Henry  Huning 
had  the  first  right  to  the  amount  of  water  decreed  to  him ;  and 
the  court,  in  its  judgment,  recognized  that  fact,  and  decreed 
that  he  **had,  and  should  have  and  enjoy,  the  first  right  to" 
that  amount  of  water  for  the  purpose  of  irrigating  that  acre- 
age of  land,  after  which  it  was  error  to  decree  that  the  Scott 
Brothers  were  on  a  parity  with  him,  and  that  he  enjoyed  no 
priority  as  to  them. 

It  is  assigned  as  further  error  that  the  court  found  in  its 
decree  that  the  defendants  R.  and  J.  Scott  and  the  plaintiff^ 
Henry  Huning,  have  no  priority  of  right  to  the  use  of  waters 
in  said  creek  over  the  other  defendants,  and  in  finding,  con- 
trary to  the  evidence  and  the  verdict  of  the  jury,  that  at  all 
times  there  had  been  sufficient  water  in  the  creek  for  plain- 
tiff and  defendants  Scott. 

The  first  error  complained  of  in  this  assignment  is  incor- 
rectly stated.  The  decree  of  the  court  did  not  decide  that  de- 
fendants R.  and  J.  Scott  and  plaintiff,  Henry  Huning,  had 
no  priority  of  right  as  against  the  other  defendants,  but  that 
they  had  no  priority  as  against  each  other,  thus  putting  them 
on  a  parity  in  the  rights  to  use  the  water. 

The  second  assignment  is  incorrectly  stated,  as  no  such  de- 
cree is  contained  in  the  judgment,  although  the  court  did  find 
among  the  findings  of  fact  that  there  had  at  all  times  up  to  that 
date  been  sufficient  water  in  the  creek  for  plaintiff  and  de- 
fendants. That  fact,  however,  is  immaterial;  and  the  court 
ignores  it  in  the  decree  quoted  above,  wherein  it  provides  that, 
in  case  of  scarcity  or  failure  in  the  flow  of  the  creek  Huning 


Oct  1898.]  HUNING  V.  POETEB.  179 

and  the  Scotts  should  prorate  the  amount  of  water  the  creek 
might  furnish.  When  the  relative  priority  in  which  the  rights 
exist  is  determined,  it  is  immaterial  whether  or  not  the  stream 
furnishes  a  suflBciency  for  all.  The  fact  that  the  stream  had 
before  the  date  of  trial  furnished  a  suflSciency  for  all  the 
parties  litigant,  or  for  a  certain  number  of  the  parties  litigant, 
would  be  no  assurance  that  it  would  continue  to  furnish  such 
suflBciency;  and  it  is  in  order  to  provide  for  the  proper  distri- 
bution of  the  amount  that  may  be  furnished  that  the  relative 
priority  of  the  several  rights  enjoyed  by  the  diflferent  parties 
are  determined  by  the  court. 

The  third  and  fourth  assignments,  maintaining  that  the 
court  erred  in  decreeing  that  plaintiflf  should  pay  one  half  the 
compensation  awarded  the  commissioner,  and  in  decreeing 
that  each  party  should  pay  his  own  costs,  do  not  appear  to  be  of 
suflScient  importance  to  disturb  the  decision  of  the  lower  court. 
The  compensation  of  the  commissioner  goes  as  a  matter  of 
costs  in  this  case,  and  the  costs  in  the  case  referred  to  in  the 
fourth  assignment  are  by  our  statute  placed  largely  in  the 
discretion  of  the  court,  and  this  court  would  not  feel  inclined 
to  review  or  reverse  the  action  of  the  lower  court  in  the  dis- 
posal of  costs  unless  in  case  of  an  evident  or  gross  abuse 
of  such  discretion. 

The  judgment  of  the  district  court  should  be  modified  by 
eliminating  from  the  heading  (b)  thereof  the  first  sentence, 
reading  **that  said  Henry  Huning  and  defendants  R.  and  J. 
Scott  do  have  the  first  right  to  the  use  and  enjoyment  of  the 
waters  flowing  in  the  said  creek  during  the  irrigating  season"; 
and  by  eliminating  from  the  heading  (c)  of  the  said  judgment 
the  last  sentence,  reading  **that  neither  plaintiflf,  Henry  Hun- 
ing, nor  defendants  R.  and  J.  Scott  shall  have  priority  of 
right  to  the  use  of  waters  of  said  Show  Low  Creek,  as  above 
provided,  but  that  they  are  entitled  to  prorate  the  flow  of  said 
stream  in  the  above  proportion  in  case  of  scarcity  or  failure 
in  the  flow  thereof,  so  that  each  should  fail  to  get,  respectively, 
59  and  37  miners'  inches";  and  by  eliminating  from  heading 
(d)  of  said  judgment  the  last  sentence,  containing  the  words, 
'*If  at  any  time  said  Porter  shall  show  the  court  that  he  is  in 
need  of  water,  and  that  plaintiflf  and  said  R.  and  J.  Scott  are 
getting  more  water  under  this  decree  than  required  for  their 
crops,  then  he  may  apply  to  this  court  or  the  judge  thereof,  as 
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herein  provided,  for  all  necessary  relief."  The  judgment  is 
therefore  reversed  and  the  case  remanded,  and  the  judge  of 
the  district  court  directed  to  modify  the  judgment  as  herein 
indicated  and  to  enter  judgment  in  the  case  as  thus  modified. 

Street,  C.  J.,  and  Davis,  J.,  concur. 

Sloan,  J.,  took  no  part  in  this  case,  having  been  of  counsel 
in  the  district  court. 


MEMORANDUM  DECISIONS. 


[Civil  No.  555.] 

THE  OLD  DOMINION  COMMERCIAL  COMPANY,  Appel- 
lant, V.  THE  UNITED  BLOGE  MINES,  a  Corporation, 
Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Qila.  Owen  T.  Bouse, 
Judge. 

Sniffen  &  Bice,  for  Appellant. 

Edwards  &  Stoneman,  for  Appellee. 

January  17,  1898.    AflBrmed. 


[Civil  No.  583.] 

THE  OLD  DOMINION  COMMEBCIAL  COMPANY,  a  Cor- 
poration, Appellant,  v.  M.  W.  NEEDHAM,  Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Qila.  Owen  T.  Bouse, 
Judge. 

J.  S.  Sniffen,  for  Appellant. 
Edwards  &  Stoneman,  for  Appellee. 
January  17, 1898.    Affirmed. 


[Civil  No.  600.] 

A.  L.  JOHNS,  Appellant,  v.  THE  PHCENIX  NATIONAL 

BANK,  a  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  A.  C.  Baker, 
Jadge. 

A.  J.  Daggs,  for  Appellant. 

L.  H.  Chalmers,  for  Appellee. 

January  18,  1898.    Dismissed. 
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[Civil  No.  601.] 

A.  J.  Daggs  et  al.,  AppeUants,  v.  THOMPSON  WALKER 

et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  A.  C.  Baker, 
Judge. 

A.  J.  Daggs,  for  Appellants. 
Millay  &  Bennett,  for  Appellees. 
January  18,  1898.    Dismissed* 


[Civil  No.  613.] 


WILLLiM  H.  SUTHERLAND,  Appellant,  v.  F.  B.  MALDO- 

NADO,  Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  PinaL  Owen  T.  Rouse, 
Judge. 

No  appearance  for  Appellant. 

S.  M.  Franklin,  for  Appellee. 

January  18,  1898.    Affirmed. 


[CivU  No.  589.] 


WILLIAM  M.  BILLUPS,  Plaintiff  in  Error,  v.  SETH  J. 
JOHNSON  et  al.,  Defendants  in  Error. 

ERROR  to  the  District  Court  of  the  Third  Judicial  District 
in  and  for  the  County  of  Maricopa.    A.  C.  Baker,  Judge. 

R.  E.  Daggs  and  A.  J.  Daggs,  for  PlaintiflE  in  Error. 
W.  H.  Stilwell,  for  Defendants  in  Error. 
January  19,  1898.    Dismissed. 
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[CiYil  No.  562.] 

THE  ATLANTIC  AND  PACIFIC  R.  R.  CO.,  Defendant,  and 
THE  MERCANTILE  TRUST  COMPANY,  and  the 
UNITED  STATES  TRUST  COMPANY,  AppeUants,  v. 
THE  DEFIANCE  CATTLE  COMPANY,  Intervener 
and  Appellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai.  John  J.  Hawkins, 
Judge. 

Herndon  &  Norris,  for  Appellants. 

J.  F.  Wilson,  for  Appellee. 

January  20, 1898.    Affirmed. 


[Civil  No.  62?.] 

UNITED   STATES   OF   AMERICA,   Appellant,   v.   WIL- 
LIAM C.  DAWES  et  al,  Appellees. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai.  Richard  B.  Sloan, 
Judge. 

E.  E.  EUinwood,  United  States  District  Attorney,  for  Ap- 
pellant. 

J.  F.  Wilson,  for  Appellees. 

January  31,  1898.    Affirmed. 


[Civil  No.  629.] 

C.  A.  NEWMAN,  Appellant,  v.  THOMAS  M.  VAUGHN, 

Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise. 

No  appearance  for  Appellant. 

James  Reilly,  for  Appellee. 

January  31,  1898.    Affirmed. 
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[Criminal  No.  122.] 

ANASTACIO  MORALES,  Appellant,  v.  THE  TEERITOBY 

OP  ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  county  of  Coconino.  R.  E.  Sloan^ 
Judge. 

George  W.  Glowner,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 

February  23,  1898. 

PER  CURIAM.— In  the  district  court,  the  defendant, 
Anastacio  Morales,  was  tried  and  convicted  of  the  crime  of 
burglary.  He  appeals  from  the  judgment  rendered  against 
him  and  firom  an  order  refusing  him  a  new  trial.  It  is  con- 
tended for  reversal  that  the  trial  court  erred  in  refusing  in- 
structions offered  by  the  defendant ;  but  an  inspection  of  tlie 
record  fails  to  disclose  what,  if  any,  instructions  were  request^ 
ed  by  the  defendant,  and  an  examination  of  all  the  instruc- 
tions shown  to  have  been  given  or  refused  satisfies  us  that 
the  jury  was  properly  charged  as  to  the  law  of  the  case.  We 
think  the  evidence  fully  supports  the  verdict,  and  find  no 
error  in  any  of  the  proceedings.  The  judgment  is  therefore 
affirmed. 


[Criminal  No.  128.] 

L.   N.    BARNES,   Appellant,   v.    THE    TERRITORY   OP 

ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise. 

No  appearance  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 

October  1,  1898.    Affirmed. 
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[Criminal  No.  133.     Filed  March  15,  1899.] 

[56  Pac.  717.] 

JOSIAH  ANDERSON,  Defendant  and  AppeUant,  v.  TEB- 
EITORY  OF  ARIZONA,  PlaintiflE  and  Keapondent. 

3.  Criminal  Law — ^Appeal  and  Error — Conflicting  Evidence — Scope 
OP  Review — Territory  v.  Miramontez,  4  Ariz.  179,  Followed. — 
Whore  the  evidence  upon  which  the  verdict  of  a  jury  is  based  is 
conflicting,  this  court  cannot  review  its  weight.  It  can  look  into 
it  only  to  determine  whether  the  court  erred  in  not  directing  a 
verdict  for  the  appellant,  or  in  refusing  to  grant  a  new  trial  when 
there  was  no  evidence  to  sustain  the  verdict.  Territory  v.  Mir- 
amonieB,  supra,  followed. 

2.  Same — Same — Verdict  op  Jury — Weight  of  Evidence — Ground  fob 
New  Trial  —  Ruling  Discretionary  —  Will  not  Be  Reviewed 
Where  There  Is  Any  Evidence  to  Support  Verdict. — ^Where 
the  verdict  is  manifestly  against  the  weight  of  the  evidence,  it  is  a 
proper  ground  for  a  new  trial,  but  the  granting  or  refusing  of  such 
motion  by  the  trial  court  is  a  matter  of  discretion  that  wiU  not  be 
disturbed  by  this  court  where  any  evidence  to  support  the  verdict 
was  properly  given  to  the  jury. 

8.  Same — Assault  vtith  Intent  to  Commit  Murder — Evidence — Suf- 
ficiency— Jury — Province  op. — In  a  prosecution  for  assault  with 
intent  to  commit  murder,  the  testimony  of  the  prosecuting  wit- 
ness was  that  the  defendant,  without  provocation  or  excuse,  fired  at 
him  with  a  six-shooter  at  a  distance  of  forty-five  steps,  and  other 
witnesses  testified  that  defendant  had  said  he  would  shoot  the 
prosecuting  witness  if  he  saw  him.  The  defendant  testified  that 
he  shot  at  the  prosecuting  witness  with  a  revolver,  but  stated  that 
it  was  after  witness  fired  at  him  with  a  shot-gun.  A  witness,  who 
heard  the  firing,  testified  that  the  first  report  was  a  pistol-shot, 
and  the  later  ones  gun-shots.  The  testimony  was  certainly  suf- 
ficient to  go  to  the  jury,  and,  if  believed,  to  support  the  verdict. 
The  weight  of  this  evidence,  and  the  extent  to  which  it  was  con- 
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tradicted   or   explained  away^   were  qaestions   exclusively  for  the 
jury,  and  will  not  be  reviewed  on  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
[Webster  Street,  Judge.    Affirmed. 

Baker  &  Bennett,  for  Appellant. 

C.  P.  Ainaworth,  Attorney-General,  and  Joseph  Campbell, 
for  Respondent. 

There  being  sufficient  evidence  in  the  record  to  be  sub- 
mitted to  a  jury,  the  rule  is,  that  in  order  to  set  aside  the 
verdict  for  the  reason  that  the  testimony  does  not  sustain  the 
verdict,  it  must  be  a  clear  case,  one  in.  which  there  is  an 
absence  of  evidence  against  the  prisoner  or  a  decided  pre- 
ponderance of  evidence  in  his  favor.  People  v.  Ahloy,  10 
Cal.  301 ;  People  v.  Brown,  29  Cal.  500 ;  Territory  v.  Booth, 
4  Ariz.  148,  36  Pac.  38. . 

A  new  trial  will  not  be  granted  in  criminal  cases  where  the 
testimony  is  conflicting.  Territory  v.  Miramontez,  4  Ariz. 
179,  36  Pac.  35. 

DOAN,  J. — In  this  case  the  appellant  was  convicted  of  an 
assault  with  intent  to  commit  murder.  A  motion  for  a  new 
trial  was  made  upon  the  ground  that  the  verdict  was  contrary 
to  the  evidence,  which  motion  was  overruled  and  excepted  to. 
This  action  of  the  court  is  assigned  as  error,  and  upon  this 
error  the  appellant  relies.  The  prosecuting  witness  testified : 
That  he  went  to  the  place  of  the  appellant  in  search  of  lost 
cattle;  that  he  was  armed  with  a  Winchester  shot-gun  and  a 
pistol;  that  he  dismounted,  in  order  to  see  the  brand  upon 
some  cattle  that  were  approaching;  that  ''then  Josiah  Ander- 
son came  out  ahead  of  the  cattle,  until  he  got  opposite  me, 
and  when  he  saw  me  whirled  his  horse  around,  and  he  jerked 
out  his  pistol,  and  shot  at  me.  At  that  his  horse  wheeled 
around,  and  he  reined  him  up,  and  squared  himself,  and  then 
I  jumped,  and  got  my  gun  and  shot,  just  as  he  was  going  to 
fire  the  second  time";  that  the  parties  were  about  forty-five 
steps  apart;  that  the  witness  Mullen  then  ran  to  his  horse, 
and  was  about  to  mount  the  same,  when  the  appellant  again 
fired  at  him;  that  the  witness  Mullen  returned  the  fire  with 
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his  pistol,  and  immediately  mounted  his  horse  and  rode  away; 
that  the  appellant  was  wounded  in  the  right  hand,  and  that 
the  witness  Mullen  was  not  struck  by  either  shot.  Elmer 
Clanton,  a  witness  who  heard  the  shots  fired,  testified  that  the 
sound  of  the  shots  indicated  different  weapons ;  the  first  shot 
being  that  of  a  pistol,  and  the  next  succeeding  two  shots  being 
those  of  a  shot-gun.  Three  witnesses,  Clanton,  Evans,  and 
Roberts,  testified  that  upon  one  occasion,  about  one  year  prior 
to  the  shooting,  the  appellant  made  threats  to  shoot  the 
witness  Mullen  if  he  should  meet  him.  Another  witness,  Car- 
ruthers,  testified  that  about  eight  months  prior  to  the  shoot- 
ing appellant  desired  witness  ''to  purchase  a  gun  for  him, 
and  said  that  he  was  going  to  kill  Mullen  if  he  ever  caught  him 
on  the  range  down  there."  The  appellant,  Josiah  Anderson, 
James  Kerrick,  John  Anderson,  and  Whitney  testified  for  the 
defense.  The  appellant  testified  that  he  was  engaged  at  his 
own  place,  with  Kerrick  and  John  Anderson,  in  branding 
cattle;  that  the  cattle  were  turned  out  of  a  corral,  going  in 
one  direction,  and  that  he  and  James  Eerrick  and  John  An- 
derson went  along  the  road  in  another  direction;  that  none 
of  them  were  armed,  except  appellant,  who  had  a  pistol  (a 
44  Colt's  revolver) ;  that  in  passing  an  opening  in  the  brush 
he  (appellant)  was  shot  in  the  right  hand  by  some  person 
from  the  brush ;  that  the  effect  of  the  shot  was  to  disable  his 
right  hand ;  that  the  appellant  did  not  fire  at  the  witness  Mul- 
len until  after  Mullen  had  fired  twice  at  him;  that  he  then 
fired  with  his  revolver  once  at  Mullen,  and  afterwards  once 
at  the  horse.  The  three  other  witnesses  for  the  defense  cor- 
roborated the  appellant,  and  contradicted  the  witness  Mullen. 
The  evidence  is  conflicting,  it  is  true;  but  this  court  can- 
not review  the  weight  of  the  evidence,  and  can  look  into  it 
only  to  see  whether  there  was  an  error  in  not  directing  a 
verdict  for  the  defendant,  or  in  refusing  to  grant  a  new  trial 
when  there  was  no  evidence  to  sustain  the  verdict  rendered.  It 
has  been  held  by  this  court  in  Territory  v.  Miramontez,  4  Ariz. 
179,  36  Pac.  35,  that  "the  appellate  court  will  not  grant  a  new 
trial  on  the  ground  that  the  verdict  is  contrary  to  the  evidence, 
when  the  testimony  is  conflicting,  if  there  is  any  evidence  to 
support  the  verdict."  If  the  verdict  was  manifestly  against 
the  weight  of  evidence,  that  would  afford  defendant  proper 
ground  upon  which  to  move  for  a  new  trial,  but  that  motion 
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■would  be  submitted  to,  and  passed  upon  by,  the  judge  of  the 
lower  court,  who  had  heard  the  testimony,  had  seen  the  ap- 
pearances and  deportment  of  the  several  witnesses,  and  had 
noted  the  consideration  given  to  them  and  their  testimony 
by  the  jury ;  and  the  granting  or  refusal  of  such  a  motion  by 
the  trial  court  is  a  matter  of  discretion  that  will  not  be  dis- 
turbed by  the  appellate  court  in  any  instance  where  any  evi- 
dence  to  support  the  verdict  was  properly  given  to  the  jury. 
Crumpton  v.  United  States,  138  U.  S.  361,  11  Sup.  Ct.  355. 

In  this  case  the  testimony  of  the  prosecuting  witness  is 
direct  and  positive  that  the  defendant,  without  provocation 
or  excuse,  fired  at  him  with  a  six-shooter,  at  a  distance  of 
forty-five  steps.  Other  witnesses  testified  that  the  appellant 
had  said  that  he  would  shoot  Mullen,  the  prosecuting  witness, 
if  he  saw  him;  that  ''he  was  going  to  kill  Mullen,  if  he  caught 
him  on  the  range  down  there."  The  defendant  testified  that 
he  shot  at  Mullen  on  this  occasion  with  a  44  Colt's  revolver, 
but  states  that  it  was  after  Mullen  had  fired  at  him  with  a 
shotgun ;  while  Clanton,  who  heard  the  firing,  testified  that  the 
first  report  was  a  pistol-shot,  and  the  later  ones  gun-shots. 
This  testimony  was  certainly  sufficient  to  go  to  the  jury  for 
their  consideration,  and,  if  believed  by  them,  to  support  a 
verdict.  The  weight  of  this  evidence,  and  the  extent  to  which 
it  was  contradicted  or  explained  away  by  the  witnesses  for 
the  defense,  were  questions  exclusively  for  the  jury,  and  will 
not  be  reviewed  by  this  court  on  ai  peal.  The  judgment  of  the 
lower  court  is  therefore  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  634.    FUed  March  15,  1899.] 
[56  Pac.  734.] 

JAMES  REILLY,  suing  for  the  benefit  of  the  County  of 
Cochise,  Plaintiff  and  Appellant,  v.  W.  E.  PERKINS 
et  al.,  Defendants  and  Appellees. 

1.  Bes  Adjudicata — Interlocutory  Orders — Order  Overrxtlino  De- 
iTDRRER  May  Be  Bescinded  at  Any  Tims  Prior  to  Final  Judo- 
MSNT.— ^AII  order  overruling  a  demurrer  to  a  complaint,  being  an 
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interlocutory  order,  is  always  under  the  control  of  the  court  until 
the  final  decision  of  the  suit,  and  may  be  rescinded  upon  sufficient 
ground  shown  even  after  the  term  at  which  made,  and  is  not 
therefore  a  final  judgment  to  which  only  the  doctrine  of  res  adjudU 
oata  can  apply. 

2.  Pleadings— Complaint — ^Failurb  to  State  Cause  of  Action — De- 
fect Never  Waived — Vacation  of  Ordee  Overruling  Demurrer 
— ^Judgment  on  Pleadings. — The  insufficiency  of  the  facts  stated 
in  the  complaint  to  constitute  a  cause  of  action  is  a  radical  defect 
which  is  never  waived,  and  may  be  raised  at  any  time,  and  the 
court  can,  upon  cause  shown,  or  its  own  motion,  vacate  its  order 
overruling  a  demurrer  thereto  and  then  sustain  such  demurrer,  or 
it  can,  after  vacating  such  order^  on  motion^  render  judgment  on 
the  pleadings. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
George  R.  Davis,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

James  Reilly,  and  Allen  R.  English,  for  Appellant. 

"William  Herring,  and  Barnes  &  Martin,  for  Appellees. 

DOAN,  J. — This  action  was  brought  in  March,  1894,  by 
appellant,  Reilly,  as  a  taxpayer,  to  recover,  for  the  use  of 
Cochise  County,  from  the  chairman  and  clerk  of  the  board 
of  supervisors,  as  individuals,  the  money  that  had  been  ordered 
paid  by  them  from  the  county  treasury  to  the  clerk  of  the 
board  of  supervisors  for  services  rendered  by  him  as  clerk  of 
said  board.  After  several  demurrers  by  defendants  and 
amendments  by  plaintiff,  defendants  filed  a  general  demurrer 
and  answer,  on  November  11, 1896,  to  plaintiff's  second  amend- 
ed and  supplemental  complaint,  and  on  the  nineteenth  day  of 
November,  1896,  the  demurrer  was  submitted  to  the  court  and 
taken  under  advisement.  On  July  8,  1897,  the  court  overruled 
the  demurrer  and  continued  the  case  for  the  term.  On  Decem- 
ber 8,  1897,  the  personnel  of  the  court  and  of  counsel  for  de- 
fendants having  changed  in  the  mean  time,  the  case  came  on 
regularly  for  trial;  whereupon  the  counsel  for  defendants 
moved  the  court  for  a  judgment  for  the  defendants  "on  the 
facts  alleged  and  admitted  in  the  complaint,"  whereupon  the 
plaintiff  objected  to  the  granting  of  said  motion  on  the  ground 
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that  the  matter  thereof  was  res  adjudicata  by  reason  of  the 
order  of  July  8,  1897,  overruling  defendants'  demurrer  to  the 
complaint.  This  objection  was  by  the  court  overruled,  and  the 
motion  was  granted,  and  judgment  was  rendered  for  defend- 
ants; whereupon  plaintiff  appealed  from  the  ruling  of  the 
court. 

The  proposition  of  appellant,  and  the  only  one  relied  upon 
in  this  case  and  presented  to  this  court,  is  the  alleged  error 
of  the  court  in  granting  defendants'  motion  for  judgment 
on  the  pleadings,  upon  the  ground  that  the  matter  was  res 
adjudicata  by  reason  of  the  prior  order  of  July  8,  1897,  over- 
ruling defendants'  demurrer  to  the  complaint;  and  appellant 
submits  that  this  error  is  sufficient  to  cause  a  reversal  of  the 
judgment.  The  point  is  not  raised  by  the  appellant  that  the 
court  erred  in  granting  the  motion  because  of  the  sufficiency 
of  the  complaint.  It  is  not,  therefore,  necessary  to  go  into 
the  merits  of  the  pleadings.  It  seems  to  be  conceded  by  the 
appellant  that  the  complaint  was  not  sufficient  to  support  a 
judgment  for  the  plaintiff ;  but  appellant  relies  upon  the  prop- 
osition that  the  order  of  the  court  of  July  8,  1897,  overruling 
the  demurrer,  had  become  the  law  of  the  case,  by  which  the 
court  was  yet  bound,  irrespective  of  the  question  whether  such 
ruling  was  right  or  wrong,  and,  the  grounds  upon  which  the 
motion  was  based  being  the  same  as  those  upon  which  the  de- 
murrer was  founded,  that  the  ruling  of  the  court  aforesaid  had 
removed  them  from  the  consideration  of  the  court,  and  they 
were,  on  December  8,  1897,  res  adjudicata.  The  doctrine  of 
res  adjudicata  amounts  simply  to  this :  That  a  cause  of  action 
once  finally  determined  without  appeal,  between  the  parties 
on  its  merits,  cannot  afterwards  be  litigated  by  new  proceed- 
ings, either  before  the  same  or  any  other  tribunal.  It  is  only, 
however,  a  final  judgment  upon  the  merits  to  which  this  doc- 
trine applies.  Until  final  judginent  is  reached  the  proceedings 
are  subject  to  change  and  modification,  are  imperfect  and  in- 
choate, and  can  avail  nothing  as  a  bar  until  the  judgment, 
with  its  verity  as  a  record,  settles  finally  and  conclusively  the 
questions  and  issues.  An  interlocutory  order  or  decree  made 
in  the  progress  of  a  case  is  always  under  the  control  of  the 
court  until  the  final  decision  of  the  suit,  and  may  be  modified 
or  rescinded  upon  sufficient  grounds  shown  at  any  time  before 
final  judgment,  though  it  be  after  the  term  in  which  the  inter- 
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locutory  order  or  decree  waa  given,  and  is  not,  therefore,  a 
final  judgment,  to  which  the  doctrine  of  res  adjudicata  can 
apply.  Foster  v.  The  Richard  Busteed,  100  Mass.  412,  1  Am. 
Kep.  125 ;  Well  v.  Buckelew,  82  N.  Y.  555 ;  Black  on  Judg- 
ments, 308. 

An  order  of  the  court  sustaining  or  overruling  a  demurrer 
that  is  at  the  time  under  the  control  of  the  court,  and  can, 
upon  cause  shown  or  upon  the  court's  own  motion,  he  vacated 
and  set  aside,  is  not  sufficient  to  remove  or  withhold  from 
the  consideration  of  the  court  any  issue  or  fact.  The  insuf- 
ficiency of  the  facts  stated  in  the  complaint  to  constitute  a 
cause  of  action  is  a  radical  defect,  and,  like  the  want  of  juris- 
diction is  never  waived,  and  can  he  raised  at  any  time;  and 
if  fully  satisfied  that  the  complaint  is  insufficient  to  sustain 
the  judgment  prayed  for  or  any  judgment  for  the  plaintiflfy 
the  court  can  vacate  and  set  aside  the  order  overruling  the 
demurrer,  and  then  sustain  such  demurrer,  or  can  as  well 
grant  a  motion  for  judgment  on  the  pleadings,  and  render 
the  judgment  as  prayed  for  in  such  motion.  Lawrence  v. 
Ballon,  37  Cal.  518.  This  being  the  only  ground  urged  for 
reversal,  the  judgment  of  the  lower  court  is  therefore  affirmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[CItU  No.  632.    Filed  March  15,  1899.] 
[57  Pac.  65.] 

GEORGE  E.  TRUMAN,  Plaintiff  and  Appellant,  v.  COUNTY 

OF  PINAL,  Defendant  and  Appellee. 

»• 
1.  Office  and  Officers — Jailer — Power  of  Board  of  Supervisors  to 
Fix  Salary — ^Laws  Ariz.  1893,  Act  No.  87,  Construed — Beduo- 
TiON  of  Salary — ^Implied  Acceptance — Cannot  Question  Beason« 

ABLENESS  IN  ABSENCE   OF   ALLEGATIONS   AtTAOKINO   GoOD   FaITH.-^ 

Under  the  statute,  supra,  providing  that  the  board  of  supervisors 
shall  fix  the  compensation  of  the  jailer,  at  not  exceeding  one  hundred 
dollars  per  month,  the  board  has  the  power  to  reduce  the  salary 
of  the  jailer  during  his  term  of  office,  and  where  such  jailer  con- 
tinues to  perform  the  duties  of  the  office  he  impliedly  accepts  such 
lednetion,  and,  in  absence  of  any  allegation  impugning  the  good 


192  Tbuman  v.  County  of  Pinal.  [6  Ariz. 


faith  of  the  board,  is  precluded  from  maintaining  an  action  upon 
a  guantitm  meruit  against  the  county. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  S.  Sniffen,  and  Joseph  H.  Kibbey,  for  Appellant 

Whenever  a  consideration  or  compensation  is  mentioned,  the 
law  presumes  it  to  be  a  reasonable  one ;  and  if  no  compensation 
is  mentioned  whatever,  the  person  furnishing  goods,  materials, 
or  services  is  entitled  to  a  reasonable  compensation.  City  of 
Ellsworth  V.  Rossiter,  46  Kan.  237,  26  Pac.  674.  "A  corpora- 
tion, like  an  individual,  is  held  to  a  careful  adherence  to 
truth  in  its  dealings  with  other  parties,  and  cannot,  by  its 
representations  or  silence,  involve  others  in  onerous  engage- 
ments, and  then  defeat  the  claims  which  its  own  conduct  has 
superinduced."    Bissell  v.  Jeffersonville,  24  How.  287. 

The  application  of  this  principle  to  the  case  at  bar  is  made 
apparent  when  we  consider  that  at  the  time  the  plaintiff 
was  employed  as  jailer,  no  compensation  for  his  services  was 
fixed  by  the  board  of  supervisors,  but  he  was  paid  his  demands 
for  four  consecutive  months  thereafter.  The  statute  not  pre- 
scribing in  what  manner,  at  what  time,  or  for  what  time,  the 
board  of  supervisors  should  fix  his  compensation,  the  plaintiff 
had  a  right  to  believe  his  salary  was  so  fixed  at  seventy-five 
dollars  per  month.  After  the  position  had  been  secured  and 
no  complaints  or  charges  made  against  the  plaintiff,  it  was 
an  act  of  bad  faith  on  the  part  of  the  board  of  supervisors 
to  attempt  to  reduce  his  compensation  to  an  unreasonable 
amount,  and  by  so  doing  seek  indirectly  to  oust  him  from  his 
position,  a  power  they  do  not  possess  under  the  law. 

The  identical  question  involving  paragraph  2457  was  de- 
termined by  the  supreme  court  of  California  in  Fulherth  v. 
Stanislaus,  67  Cal.  334,  7  Pac.  754,  and  the  right  of  the  plain- 
tiff to  maintain  this  character  of  suit  was  maintained. 

The  statute  of  Nevada  declared  (sec.  2139)  that  the  sheriff 
be  allowed  to  employ  a  jailer,  and  made  it  the  duty  of  the 
county  commissioners  to  allow  a  *'fair  and  adequate  com- 
pensation" for  his  services.    Under  that  statute  it  was  held 
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that  the  commissioners  had  no  authority  to  fix  the  compensa- 
tion on  a  per-diem  basis  and  confine  it  to  such  times  as  pris- 
oners were  in  jail ;  that  if  the  commissioners  rejected  the  claim 
for  the  jailer,  it  was  for  the  district  court  to  determine  from 
the  evidence  what  was  a  **fair  and  adequate  monthly  com- 
pensation. ' '   Bandall  v.  Lyon  County,  20  Nev.  35, 14  Pac.  583. 

H.  D.  Cassidy,  for  Appellee. 

Act  No.  87  of  the  legislative  assembly  of  1893,  entitled  *'An 
act  to  regulate  the  fees  and  salaries  of  certain  county  officials," 
provides:  ''That  for  the  safe-keeping  of  prisoners  confined 
in  jail  or  under  guard  the  sheriff  shall  be  allowed  to  employ 
a  jailer,  whose  compensation  shall  be  fixed  by  the  board 
of  supervisors  at  not  exceeding  one  hundred  dollars  per 
month.  ..." 

It  is  well  established  that  no  liability  can  arise  against  a 
county,  except  upon  aii  order  of  the  board  of  supervisors  as 
such,  nor  can  such  board  impose  upon  the  county  any  debt 
or  liability,  except  in  the  manner  provided  by  statute.  Hen^ 
dricks  v.  ChoAitaiiqua  County,  35  Kan.  483, 11  Pac.  452 ;  Pru^ 
den  V.  Orami  County,  12  Or.  308,  7  Pac.  308 ;  Luden  v.  Case, 
46  Cal.  172;  Carrol  v.  Sieienthaler,  37  Cal.  193;  County  of 
San  Joaquin  v.  Jones,  18  Cal.  327. 

A  county,  like  a  municipal  corporation,  is  not  liable  in  dam- 
ages for  the  manner  in  which  in  good  faith  it  exercises  discre- 
tionary power  of  a  public  or  legislative  character.  Amperse 
V.  City  of  Kalamazoo,  75  Mich.  228,  13  Am.  St.  Rep.  432,  42 
N.  W.  821. 

The  statute,  then,  is  the  measure  of  the  power  of  the  board 
of  supervisors,  and  to  the  extent  of  that  power  only  can  they 
bind  the  county. 

The  measure  of  the  compensation  of  an  officer  is  the  law 
in  force  at  the  time  the  services  were  rendered.  Territory  v. 
Clayton,  5  Utah,  598,  18  Pac.  628. 

The  salary  is  but  an  incident  of  the  office,  and  one  taking 
and  accepting  an  office  is  deemed  to  be  familiar  with  the  law 
or  ordinance  creating  it,  so  that  by  accepting  the  position  there 
is  an  implied  contract  for  compensation.  Locke  v.  Central 
City,  4  Colo.  65,  34  Am.  Rep.  66;  City  of  Central  v.  Sears, 
2  Colo.  588 ;  Dillon  on  Municipal  Corporations,  pars.  230-233. 

As  to  a  stipulated  allowance,  that  allowance,  whether  an- 
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nual,  per  diem,  or  particular  fees  for  particular  services, 
depends  on  the  will  of  the  lawmakers,  and  this  whether  it  be 
the  legislature  of  the  state  or  a  municipal  body  empowered 
to  make  laws  for  the  government  of  a  corporation.  Butler  v. 
Pennsylvania,  10  How.  439. 

The  complaint  in  the  action  is  based  upon  and  makes  the 
direct  allegation  that  the  board  of  supervisors  of  the  defendant 
failed  and  refused  to  fix  any  salary  whatever  as  required  under 
act  87,  supra.  The  action  is  therefore  based  upon  the  theory 
of  quantum  meruit  for  the  services  rendered.  The  statute 
made  it  the  duty  of  the  board  of  supervisors  of  the  defendant 
**to  fix  the  compensation  at  not  to  exceed  one  hundred  dollars 
per  month."  It  is  asked  in  this  case  that  the  court  &x.  the  com- 
pensation  in  the  first  instance,  and  in  effect  do  that  in  an 
action  on  quantum  meruit  counts  which  it  would  not  do  in  a 
m^ndamfms  proceeding.  High  on  Extraordinary  Legal  Reme- 
dies, 348-350. 

The  right  to  compensation  for  services  of  an  officer  then 
exists,  if  it  exists  at  all,  by  virtue  of  either  a  statute  fixing 
the  compensation,  or  a  fixing  by  the  act  of  a  body  or  board 
authorized  by  law  so  to  do.  Dysart  v.  Graham  County,  5  Ariz. 
123,  48  Pac.  213 ;  Butler  v.  Pennsylvania,  10  How.  439 ;  Rowe 
V.  Comity  of  Kern,  72  Cal.  353, 14  Pac.  11 ;  Dillon  v.  Whatcom. 
County,  12  Wash.  391,  41  Pac.  174. 

DAVIS,  J. — The  appellant  performed  the  duties  of  jailer 
for  Pinal  County  from  January  1,  1897,  until  January  1, 
1898,  under  the  employment  of  W.  C.  Truman,  the  sheriflf 
of  said  county.  At  the  time  of  entering  upon  the  discharge 
of  said  duties  the  appellee's  board  of  supervisors  had  fixecf 
no  salary  or  compensation  for  the  services  to  be  rendered  by 
him;  but  for  the  months  of  January,  February,  March,  and 
April,  upon  demand  properly  presented  to  the  board,  there 
was  allowed  and  paid  to  him  compensation  at  the  rate  of 
seventy-five  dollars  per  month.  On  April  27,  1897,  by  an 
order  duly  made  and  entered  upon  its  minutes,  the  board  of 
supervisors  fixed  the  salary  of  the  jailer  at  fifty  dollars  per 
month,  to  take  effect  May  1,  1897,  which  order  was  not  subse- 
quently during  said  year  modified  or  rescinded.  The  appellant, 
however,  ignoring  this  action  of  the  board,  presented,  at  quar- 
terly periods,  his  demands  for  services  as  jailer  for  the  months 
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of  May  to  December,  inclusive,  at  the  rate  of  one  hundred  dol- 
lars per  month,  upon  which  the  board  allowed  and  ordered  paid 
the  sum  of  fifty  dollars  per  month,  disallowing  the  claims  as 
to  the  balance.  The  appellant  refused  to  accept  the  allowance 
of  the  board  in  satisfaction  of  his  demands,  and  on  January 
15,  1898,  brought  suit  in  the  district  court  to  recover  the  full 
amount  of  eight  hundred  dollars  thereon,  as  the  reasonable 
value  of  the  eight  ihonths'  services.  The  complaint  sets  forth 
a  quantum  meruit  claim  against  the  county,  with  no  attack 
upon,  or  allegation  respecting,  the  board's  action  of  April  27, 
1897,  in  fixing  the  salary  of  the  jailer.  This*  act  of  the  board 
is  pleaded  as  a  defense  in  the  answer,  and  is  an  admitted  fact 
in  the  case,  the  controversy  being  only  as  to  its  legal  effect. 
The  cause  was  tried  and  determined  in  the  lower  court  upon 
the  theory  that  the  board  had  the  right  to  fix  the  jailer's 
salary,  and,  having  done  so,  his  recovery  for  services  per- 
formed  thereafter  must  be  limited  to  the  compensation  thus 
provided.  Upon  the  admissions  of  the  answer,  judgment  was 
rendered  in  favor  of  Truman  for  the  sum  of  four  hundred 
dollars,  and  from  that  judgment  he  prosecutes  this  appeal. 
His  reliance  for  a  reversal  is  based  upon  the  rulings  of  the 
trial  court  in  excluding  testimony  tending  to  prove  the  reason- 
able value  of  his  services  as  jailer,  and  that  the  salary  fixed 
by  the  board  for  said  services  was  not  a  reasonable  compen- 
sation. Act  No.  87  of  the  Session  Laws  of  1893  provides  that 
*'for  the  safe-keepiiig  of  prisoners  confined  in  jail  or  under 
guard  the  sheriff  shall  be  allowed  to  employ  a  jailer,  whose 
compensation  shall  be  fixed  by  the  board  of  supervisors  at  not 
exceeding  one  hundred  dollars  per  month."  In  so  far  as  it 
affects  the  case  at  bar,  we  are  of  the  opinion  that  the  action  of 
the  board  of  supervisors  in  fixing  the  salary  of  the  jailer  at 
fifty  dollars  per  month  is  a  final  and  conclusive  determination 
against  the  appellant,  and  is  the  sole  measure  of  the  compensa- 
tion which  he  can  claim.  In  fixing  this  amount,  the  board 
exercised  discretion,  the  good  faith  of  which,  so  far  as  the 
record  shows,  has  never  been,  and  is  not  now  questioned.  The 
rate  of  salary  was  established  to  take  effect  May  1st,  and 
the  continued  performance  of  the  duties  of  the  position  by  the 
appellant  during  the  succeeding  eight  months  cannot  be  treat- 
ed otherwise  than  as  an  implied  acceptance  by  him  of  the  new 
terms  of  compensation.    There  is  no  constitutional  or  statutory 
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limitation  in  this  territory  to  prevent  the  decrease  of  an  of- 
ficer's compensation  when  it  takes  effect  prospectively,  nor  was 
there  any  legal  obligation  resting  upon  the  appellant  which 
required  him  to  continue  in  the  performance  of  the  duties  of 
jailer  at  a  salary  which  was  not  remunerative.  The  point  has 
been  urged  upon  us  in  this  case,  that,  while  it  is  the  manifest 
intention  of  the  statute  to  confer  upon  the  sheriff,  who  is  re- 
sponsible for  the  safe-keeping  of  the  prisoners,  the  authority 
to  select  and  employ  the  jailer,  it  could  not  have  been  the  in- 
tention of  the  lawmakers  to  also  invest  the  board  of  supervisors 
with  the  power  to  practically  deprive  him  of  this  privilege 
through  an  arbitrary  adjustment  of  the  compensation.  The 
force  of  this  argument  is  readily  conceded,  and  we  would  not 
be  understood  as  holding  that  an  action  of  the  board,  taken 
arbitrarily,  without  investigation,  or  through  prejudice,  could 
not  be  reviewed  in  a  direct  proceeding,  upon  proper  allega- 
tions ;  but  the  case  before  us  presents  no  question  of  that  kind. 
In  this  suit  the  appellant  was  not  entitled  to  inquire  into  the 
reasonableness  of  the  compensation,  and  the  proffered  testi- 
mony was  rightly  excluded.  The  judgment  of  the  district 
court  is  affirmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  682.    Filed  March  15,  1899.] 
[57  Pac.  64.] 

SILVIS  H.  CHEDA,  Plaintiff  and  Appellant,  y.  EDWAED 
M.  SKINNER  et  al..  Defendants  and  Appellees. 

1.  Pleading — Answer — ^Payment — Necessity  fob  Pleading  Items — 

Eev.  Stats.  Ariz.  1887,  Par.  742,  Construed. — ^Paragraph  742, 
supra,  proyiding  that  where  defendant  desires  to  prove  any  pay- 
ment, he  shall  file  with  his  plea  an  account,  stating  the  nature  of 
such  payment  and  the  several  items  thereof,  or  be  precluded  from 
proving  the  same,  does  not  apply  to  a  plea  to  an  action  on  a  note 
"that  the  defendant  fully  paid  said  plaintiff  the  amount  due  on 
said  note." 

2.  Statutes— iAdoption — ^With  CJonstruction  of  the  Courts  of  that 

State.  —  Where  a  statute  has  been  adopted  from  the  code  of 
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another  state,  bj  implication,  it  was  adopted  with  the  construction 
which  has  been  theretofore  placed  npon  it  bj  the  sapreme  conrt 
of  that  state. 

8.  Appeal  and  Error — ^Becord — Evidence — ^Presumptions — Glencross 
v.  Evans,  4  Ariz.  222,  and  Scott  v.  Hurley,  ante,  p.  85, 
Cited. — ^Where  the  evidence  is  not  preserved  in  the  record,  an 
appellate  court  will  presume  that  a  state  of  facts  was  proved  in 
the  trial  court  authorizing  the  rulings  and  judgment.  Glencross  v. 
Evans,  and  Scott  v.  Hurley,  supra,  cited. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

H.  M.  Willis,  for  Appellant. 

The  plea  of  defendant  does  not  allege  the  payment  plainly 
and  particularly  so  as  to  give  plaintifE  full  notice  of  the  char- 
acter thereof,  nor  has  there  been  filed  an  account  showing  the 
character  or  items  thereof.  Therefore,  it  appears  that  the 
court  clearly  erred  in  permitting  the  evidence  of  payment  to 
be  introduced  over  plaintiff  *s  objection.  Rev.  Stats.  1887,  par. 
742 ;  Hann  v.  Broussard,  3  Tex.  Civ.  App.  481,  23  S.  W.  88. 

C.  F.  Ainsworth,  for  Appellees. 

The  ruling  of  the  court  in  regard  to  the  admission  of  evi- 
dence of  payment  is  sustained  by  the  supreme  court  of  Texas 
in  the  case  of  Able  v.  Lee,  6  Tex.  428. 

The  record  in  this  case  does  not  purport  to  contain  all  the 
evidence,  but,  on  the  contrary,  there  is  no  evidence  in  the 
record.  In  such  cases  the  law  is  that  the  appellate  court  will 
presume  that  a  state  of  facts  was  proved  in  the  trial  court 
authorizing  the  rulings  and  judgment,  and  where  the  record 
on  appeal  contains  no  statement  of  the  evidence,  it  will  be 
presumed,  in  order  to  sustain  the  judgment,  that  every  fact 
was  proven  which  could  have  been  legally  proved  under  tEe 
pleadings.  Scott  v.  Hurley,  ante,  p.  85,  53,  Pac.  578 ;  Evams  v. 
Olencross,  4  Ariz.  222,  36  Pac.  212 ;  Schultz  v.  McLean,  109 
Cal.  437,  42  Pac.  557 ;  Tatum  v.  Massie,  29  Or.  140,  44  Pac. 
494;  Antisdel  v.  E.  W.  Co,,  26  Wis.  145,  7  Am.  Rep.  44;  Wood 
V.  R.  B.  Co.,  49  Mich.  370,  13  N.  W.  779;  Bailimy  Co.  v. 
Williamson,  58  Kan.  814,  49  Pac.  157. 
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m  .  I 

Where  there  is  no  bill  of  exceptions  and  no  transcript  of 
the  evidence,  it  will  be  presumed  that  there  were  no  objections 
to  the  evidence  below,  and  the  appellate  court  will  refuse  to 
consider  questions  arising  thereon.  White  v.  White,  86  Cal. 
219,  24  Pac.  996 ;  People  v.  Olseii,  80  Cal.  122,  22  Pac.  125. 

PER  CURIAM. — The  appellant  sued  the  appellee  upon  a 
promissory  note.  There  was  a  plea  of  payment,  the  allega- 
tion being  **that  long  prior  to  the  commencement  of  this  action 
the  defendant  fully  paid  said  plaintiff  the  amount  due  on  said 
note."  The  cause  was  tried  before  the  court  without  a  jury, 
and  the  appeal  is  from  a  judgment  rendered  in  the  defendant's 
favor. 

Two  specifications  of  error  are  presented :  1.  That  the  court 
erred  in  overruling  the  plaintiff's  objection  to  the  introduction 
of  evidence  in  support  of  the  defendant's  plea  of  payment; 
and  2.  That  the  judgment  is  contrary  to  the  evidence.  To 
sustain  his  first  proposition,  the  appellant  relies  upon  the  re- 
quirements of  paragraph  742  of  the  Revised  Statutes,  and  in- 
sists that  the  fact  of  payment  was  not  so  pleaded  as  to  lay 
the  foundation  for  the  introduction  of  any  evidence  under 
the  plea.  The  paragraph  referred  to  provides  that  **in  every 
action  in  which  the  defendant  shall  desire  to  prove  any  pay- 
ment, counterclaim  or  set-off,  he  shall  file  with  his  plea  an 
account  stating  distinctly  the  nature  of  such  payment,  counter- 
claim, or  set-off,  and  the  several  items  thereof;  and  on  failure 
to  do  so,  he  shall  not  be  entitled  to  prove  the  same,  unless  it 
be  so  plainly  and  particularly  described  in  the  plea  as  to  give 
the  plaintiff  full  notice  of  the  character  thereof."  This  pro- 
vision came  to  us  from  the  Texas  code,  and,  by  implication,  we 
adopted  it  with  the  construction  which  had  been  theretofore 
placed  upon  it  by  the  supreme  court  of  that  state.  In  the 
case  of  Wells  v.  Fairbank,  5  Tex.  582,  where  there  was  a  plea 
of  payment,  alleging  in  general  terms  that  the  debt  had  been 
"paid  off  and  discharged,"  the  statute  was  held  applicable 
only  where  it  was  proposed  to  prove  ** items"  of  payment.  In 
Able  V.  Lee,  6  Tex.  428,  there  was  a  general  allegation  of  pay- 
ment * 'since  the  institution  of  this  suit."  In  discussing  the 
question  the  court  said:  "The  plaintiff  excepted  to  the  plea 
of  payment,  but  his  exception  was  overruled,  and  rightly.  To 
constitute  a  valid  plea  of  payment,  it  was  not  necessary  that 
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there  should  have  been  filed  with  the  plea  a  bill  of  particulars 
showing  items  of  payment.  Proof  of  the  payment  of  the  debt 
in  money  (presumably  at  one  time  and  in  one  amount)  would 
have  been  admissible  under  the  plea,  and  would  certainly  have 
constituted  a  valid  defense.  But  when  evidence  was  offered 
of  payment  in  lands,  if  the  plaintiff  had  objected  to  its  intro- 
duction his  objection  must  have  been  sustained,  and  the  evi- 
dence excluded."  In  the  case  at  bar  there  is  no  bill  of  excep- 
tions, and  no  transcript  of  the  testimony.  As  the  evidence  is 
not  preserved  in  the  record,  we  cannot  know  the  nature  of 
the  proof  given  in  support  of  the  defendant's  plea  of  pay- 
ment. Under  these  circumstances,  an  appellate  court  will 
presume  that  a  state  of  facts  was  proved  in  the  trial  court 
authorizing  the  rulings  and  judgment.  2  Ency.  of  Plead.  & 
Prac.  441 ;  Evans  v.  Glencross,  4  Ariz.  222,  36  Pac.  212 ;  Scott 
V.  Hurley,  ante,  p.  85, 53  Pac.  578 ;  Schultz  v.  McLean,  109  Cal. 
437,  42  Pac.  557 ;  Tatum  v.  Massie,  29  Or.  140,  44  Pac.  494 ; 
Railway  Co.  v.  Williamson,  58  Kan.  814,  49  Pac.  157 ;  Wood 
T.  Railway  Co.,  49  Mich.  370,  13  N.  W.  779.  The  appellant's 
second  specification  of  error  is  disposed  of  by  these  same 
authorities,  and  the  judgment  of  the  district  court  is  affirmed. 


[Criminal  No.  134.    Filed  March  15,  1899.1 

[56  Pac.  971.] 

JOSEPH  DICKSON,  Defendant  and  Appellant,  v.  TERRI- 
TORY  OF  ARIZONA,  Plaintiff  and  Respondent. 

L  Live-Stook  Sanitaey  Board — Certificate  of  Recording  Brand — 
Date  of  Begokding — Sufficiency — ^Laws  Ariz.  1897,  Act  No.  6, 
8ecs.  49,  50,  Construed. — ^A  certificate  of  a  cattle-brand  issued  by 
the  live-stock  sanitary  board,  under  the  provisions  of  section  49, 
supra,  making  it  prima  facte  evidence  of  ownership  of  cattle 
bearing  such  brand  in  prosecutions  under  the  statute,  or  under 
the  laws  of  the  territory  in  regard  to  the  unlawful  disposition 
of  animals  of  the  bovine  kind,  complies  with  the  requiretnents  of 
section  50,  supra,  and  authenticates  the  date  of  the  recording  of 
the  brand;  where  it  recites  "that  the  same  has  been  recorded  at 
4:30  P.M.  o'clock  on  the  day,  month  and  year  below  written,  to 
wit:  [designated  brand  for  cattle].  Given  under  my  hand  and  seal 
this  29th  day  of  April,  1897." 
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2.  Appeal  and  Erbok — ^Beoord— Beview — Juky — ^Prejudiciaij  Bemabks 
NOT  IN  Beoord  —  Ebbob  Pbedicated  on. — ^Prejudicial  remarka 
of  an  attorney,  made  in  an  argument  to  the  jurj,  not  preserved  in 
the  record,  will  not  be  reviewed. 

t,  Cbiminal  Law — ^Larceny  or  Calf — ^Felonious  Intent — ^Evidengs 
— SuppiciENCY. — Where  the  evidence  showed  that  a  stray  cow  and 
calf;  both  of  the  same  color,  the  calf  unmarked,  the  cow  branded 
"B,"  which  defendant  knew  to  be  the  brand  of  the  prosecuting 
witness,  had  ranged  in  the  vicinity  of  defendant's  corral  for  some 
time;  that  on  the  day  the  larceny  was  committed  the  defendant 
and  his  employee  roped  and  look  the  calf  into  the  corral  and  left 
it  there,  without  branding,  with  other  cattle;  that  the  Blair  cow 
followed  it  to  the  corral,  and  the  next  morning  bellowed  till  the 
defendant's  brother  and  the  employee  turned  the  calf  out,  when  it 
went  off  vnth  the  cow  to  the  owner;  that  defendant  testified  that 
he  did  not  know  whose  calf  it  was  and  did  not  look  for  its  mother^ 
and  therefore  did  not  brand  it;  that  others  testified  the  cow  and 
calf  had  been  around  there  for  six  or  seven  months,  and  that  the 
cow  was  looking  on  when  defendant  took  the  calf  away,  it  is  suf- 
ficient to  justify  the  jury  in  inferring  a  felonious  intent  in  the 
taking  of  the  calf,  and  a  verdict  of  guilty  will  not  be  disturbed. 

APPEAL  from  a  judgment  of  the  district  court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
B.  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

T.  W.  Johnston,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  and  H.  D.  Boss,  Dis- 
trict Attorney,  for  Respondent. 

Where  there  is  any  evidence  to  go  to  a  jury  on  a  contro- 
verted fact  upon  the  question  as  to  whether  the  defendant 
committed  the  alleged  crime  or  not,  and  the  jury  has  passed 
upon  this  question,  this  court  wiU  not  review  their  finding. 
People  V.  Maroney,  109  Cal.  277,  41  Pac.  1097 ;  People  v.  Ross, 
115  Cal.  233,  46  Pac.  1059 ;  People  v.  Durant,  116  Cal.  179^ 
48  Pac.  75;  People  v.  Bennett,  (Cal.)  50  Pac.  703;  Jones  v. 
People,  2  Colo.  351 ;  State  v.  Kronert,  13  Wash.  623,  43  Pac. 
876. 

DAVIS,  J. — The  defendant,  Joseph  Dickson,  was  tried  at 
the  June  term,  1898,  of  the  district  court  of  Yavapai  County^ 
upon  an  indictment  charging  him  with  the  crime  of  grand 
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larceny.  He  was  convicted  and  sentenced  to  a  term  of  two 
years'  imprisonment  in  the  territorial  prison.  The  appeal 
is  from  the  judgment  of  conviction  and  from  an  order  denying 
the  defendant's  motion  for  a  new  trial. 

The  subject  of  the  alleged  larceny  was  a  certain  calf,  the 
property  of  one  Robert  Blair.  The  assignments  of  error  made 
by  counsel  for  appellant  are  classed  in  his  brief  under  three 
heads:  1.  The  admission  of  incompetent  evidence;  2.  Preju- 
dicial remarks  of  the  district  attorney  in  his  closing  argument 
to  the  jury;  and  3.  That  the  verdict  and  judgment  are  not 
supported  by  the  evidence.  The  first  error  assigned  by  the 
appellant  is,  that  for  the  purpose  of  proving  the  ownership 
of  the  animal  alleged  to  have  been  stolen,  the  territory  was 
permitted  to  introduce  in  evidence,  over  objection,  what  pur- 
ported to  be  a  certificate  from  the  secretary  of  the  live-stock 
sanitary  board  of  Arizona  Territory  of  the  registration  of 
the  brand  of  Eobert  Blair  in  the  territorial  brand-book,  but 
which  certificate,  it  is  claimed,  was  lacking  in  a  material  par- 
ticular,— ^namely,  the  date  at  which  said  brand  was  recorded 
with  the  sanitary  board.  Act  No.  6  of  the  Session  Laws  of 
1897,  being  an  act  *'to  codify  and  revise  the  laws  with  refer- 
ence to  live-stock,"  contains  the  following  provisions  relating 
to  the  recording  of  brands,  and  the  effect  thereof  as  evidence 
of  ownership : 

"Sec.  49.  For  the  purposes  of  this  act  and  in  all  the  prose- 
cutiops  arising  under  the  same,  or  in  the  prosecution  of  any 
offense  arising  under  the  laws  of  this  territory  in  regard  to 
the  unlawful  taking,  handling,  killing,  driving,  or  other  un- 
lawful disposition  of  animals  of  the  bovine  kind,  .  .  .  the 
proof  of  the  brand  by  a  certified  copy  of  the  registration 
thereof  in  the  territorial  brand-book,  under  the  seal  of  the 
said  board  [live-stock  sanitary  board],  certified  to  by  its  secre- 
tary, shall  be  suflBcient  to  identify  all  .  .  .  neat  cattle,  and 
shall  be  prima  facie  proof  that  the  person  owning  the  recorded 
brand  is  the  owner  of  the  animal  branded  with  such  brand. 

**Sec.  50.  At  any  time  before  the  first  day  of  July,  after  the 
passage  of  this  act,  it  shall  be  the  duty  of  persons,  firms,  com- 
panies, or  corporations  owning  brands  and  marks,  to  file  the 
same  with  the  said  board,  and  the  said  board  shall  record 
the  same  in  a  book  of  brands  and  marks,  and  shall  furnish  to 
the  owners  certificates  thereof  under  the  seal  of  the  board,  free 
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of  charge,  which  said  certificates  shall  be  competent  evidence 
of  the  registration  of  such  brand  and  prima  facie  evidence  of 
ownership.  It  is  hereby  made  the  duty  of  said  board  to  trans- 
cribe in  a  territorial  brand-book  all  of  said  brands  and  marks ; 
thereupon  all  of  said  brands  and  marks  shall  be  deemed  to 
have  [been]  duly  recorded  in  such  territorial  brand-book  by 
the  owners  of  said  brands  and  marks.  After  said  first  day  of 
July  next,  no  one  shall  file  any  brand  which  has  before  that 
time  been  filed  by  another.  "With  the  brand  offered  for  regis- 
tration before  July  first  aforesaid,  the  owner  shall  furnish  a 
certificate  of  the  recorder  of  his  county  that  the  brand  so 
offered  for  registration  is  the  recorded  brand  of  the  owner." 
The  certificate  introduced  in  evidence,  the  admissibility  of 
which  was  questioned,  is  in  the  following  form:  "No.  72. 
Territory  of  Arizona.  Office  of  the  Live-Stock  Sanitary 
Board,  Phoenix,  Arizona.  This  is  to  certify  that  Robert 
Blair,  of  Prescott,  county  of  Yavapai,  Arizona,  has  filed  in 
the  office  of  the  live-stock  sanitary  board  a  certificate,  issued 
by  the  county  recorder  of  Yavapai  County,  showing  him  to 
be  entitled  to  the  use  of  brands  and  marks  below  given,  by 
virtue  of  a  former  statute,  and  that  the  same  have  been  re- 
corded at  4:30  p.  M.  o'clock  on  the  day,  month,  and  year 
below  written,  to  wit:  [Designated  brand  for  cattle.]  Given 
under  my  hand  and  seal,  this  29th  day  of  April,  1897. 
[Signed]  Chas.  W.  Pugh,  Secretary  Live-Stock  Sanitary 
Board.  [Seal.]"  The  point  is  urged  by  the  appellant  that, 
inasmuch  as  the  method  of  procedure  prescribed  for  obtaining 
a  certificate  of  brand  prior  to  July  1,  1897,  is  different  from 
that  which  was  to  be  operative  thereafter,  the  time  of  the 
actual  recording  of  the  brand  is  an  essential  element  in  the 
certificate ;  particularly  in  view  of  the  dignity  which  the  stat- 
ute accords  to  a  proper  certificate,  and  the  fact  that  this  is 
a  criminal  prosecution.  A  determination  as  to  the  correct- 
ness of  this  position  is  unnecessary,  in  view  of  the  interpreta- 
tion which  we  give  to  the  certificate  in  question.  It  is  our 
opinion  that  the  latter  substantially  complies  with  the  re- 
quirements of  the  statute,  and  does,  in  fact,  authenticate  the 
date  of  the  recording  of  the  brand.  Despite  the  somewhat 
faulty  construction,  we  think  the  document,  fairly  and  rea- 
sonably interpreted,  declares  the  brand  to  have  been  recorded 
at  4:30  o'clock  p.  m.,  on  the  twenty-ninth  day  of  April,  1897. 
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being  the  same  day  on  which  the  certificate  purports  to  have 
issued. 

The  second  error  assigned,  predicated  upon  alleged  re- 
marks of  the  district  attorney  in  his  closing  argument  to  the 
jury,  relates  to  a  question  which  is  not  properly  before  us  for 
review.  The  appellant  has  failed  to  preserve  in  the  record 
the  remarks  of  which  he  complains,  and  we  are  thereby  pre- 
cluded from  any  consideration  of  their  eflfect  upon  the  jury. 

It  is  urged  finally,  for  reversal,  that  the  verdict  and  judg- 
ment are  not  supported  by  the  evidence.  On  the  trial  there 
seemed  to  be  but  little  controversy  over  the  main  facts,  the 
case  hinging  principally  upon  the  question  as  to  whether  or 
not  there  was  felonious  intent.  The  evidence  showed  that 
the  defendant  lived  at  Skull  Valley,  which  was  a  railroad 
station  and  post-oflSce,  and  controlled  a  pasture  inclosure 
within  five  hundred  yards  of  the  station,  in  which  were  con- 
fined cattle  bearing  his  own  brand  of  *'J  S";  that  for  some 
time  prior  to  the  twenty-seventh  day  of  April,  1898,  there  had 
been  ranging  in  the  vicinity  of  the  station  a  stray  cow  and 
calf,  both  being  of  a  pale  red,  or  buckskin,  color,  the  calf 
unmarked,  the  cow  branded  **B,"  which  was  known  to  the 
defendant  as  the  brand  of  Robert  Blair,  a  stockman  whose 
rancji  was  sixteen  miles  off;  that  in  the  afternoon  of  the 
above-mentioned  day,  the  defendant  assisted  his  employee, 
one  Dick  Hall,  to  rope  and  catch  the  calf  referred  to,  and  to 
lead  it  from  a  point  near  the  station  to  defendant's  pasture, 
into  which  they  placed  it,  without  branding,  among  other 
cows,  steers,  yearlings,  and  calves;  that  the  Blair  cow  had 
followed  at  some  uncertain  interval,  and  appeared  early  the 
next  morning  at  the  outside  of  the  inclosure,  bellowing  to  the 
calf  in  a  manner  significant  of  the  relationship,  the  calf  being 
not  more  than  six  or  seven  months  old;  that  soon  there- 
after the  calf  was  turned  out  of  the  pasture  by  Hall  and 
defendant's  brother  and  went  off  with  its  mother;  that,  on  the 
same  day,  both  animals  went  into  a  round-up  of  cattle  in 
that  section,  through  the  means  of  which  they  were  returned 
to  their  owner.  The  law  defines  larceny  as  the  felonious 
stealing,  taking,  carrying,  leading,  or  driving  away  the  per- 
sonal property  of  another.  Pen.  Code,  par.  762.  The  defend- 
ant, testifying  in  his  own  behalf,  in  his  direct  examination, 
explained  that  he  put  the  Blair  calf  in  his  inclosure  because 
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he  thought  it  was  his  own.  On  cross-examination,  he  testified, 
in  part:  **Q.  You  say  you  never  saw  this  calf  you  put  in 
the  pasture,  before,  in  your  life? — ^A.  I  might  have  seen  it. 
I  did  n't  pay  any  notice  to  it.  I  did  not  know  who  it  belonged 
to — ^whose  it  was. — Q.  You  did  not  look  for  the  mother  when 
you  saw  it  down  there  that  day? — ^A.  No,  sir;  I  did  not  see 
its  mother. — Q.  You  did  not  look  for  its  mother! — A.  No, 
sir. — Q.  You  were  satisfied  this  was  your  calf  when  you  put 
it  in  there! — A.  No,  sir;  I  did  not  know. — Q.  Therefore,  you 
did  not  mark  it! — A.  No,  sir. — Q.  You  did  not  brand  it! — 
A.  I  was  not  sure  whether  it  was  my  calf  or  not."  A  witness 
for  the  defense.  Hardy  Miller,  knew  this  particular  cow  and 
calf  well.  They  had  ranged  together  about  the  station  and 
defendant's  premises  for  six  or  seven  months.  It  was  a  '*B'' 
cow.  He  had  noticed  them  frequently,  and  had  seen  the  calf 
when  he  was  in  defendant's  company.  William  Duflf  Dickson, 
a  witness  for  the  prosecution,  testified  to  having  seen  the 
Blair  cow  and  calf  pretty  nearly  every  day  about  the  station, 
and  to  have  seen  the  cow  standing  by  the  roadside  looking 
towards  the  calf  while  the  latter  was  being  led  off  by  the 
defendant  towards  his  own  premises.  Witness  knew  it  was 
Blair's  cow,  because  it  had  **B"  on  it.  It  is  a  well-settled 
rule  that  the  intent  with  which  a  criminal  act  is  committed 
need  not  be  shown  by  direct  proof,  but  may  be  inferred  from 
what  the  party  does,  and  also  from  all  the  facts  and  circum- 
stances under  which  the  act  complained  of  was  committed. 
We  think  there  was  evidence  in  this  case  from  which  the  jury 
could  reasonably  have  inferred  that  the  taking  of  the  calf 
by  the  defendant  was  with  felonious  intent,  and  that  the 
verdict  rendered  was  not  therefore  the  result  of  passion  or 
prejudice.  The  evidence  may  not  seem  to  us  of  the  most  con- 
vincing character ;  but  its  sufficiency  having  been  passed  upon 
by  the  jury,  who  saw  the  conduct  and  demeanor  of  the  wit- 
nesses, and  by  the  district  judge,  who  refused  the  motion  for 
a  new  trial,  we  are  not  now  justified,  as  an  appellate  court, 
in  disturbing  the  verdict.  We  find  no  reversible  error,  and 
the  judgment  is  affirmed. 

Street,  C.  J.,  and  Doan,  J.,  concur. 
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[CivU  No.  650.    Filed  March  15,  1899.] 
[56  Pac.  969.] 

OLD  DOMINION  COPPER  MINING  AND  SMELTING 
COMPANY,  Defendant  and  Plaintiff  in  Error,  v. 
ALEXANDER  ANDREWS,  Plaintiff  and  Defendant  in 
Error. 

1.  Pleading — Special  Matters  of  Defense — No  Necessity  fob  Beflt. 

— ^A  reply  traversing  special  matters  of  defense  set  up  in  an  answer 
Ib,  under  the  practice  in  the  territory,  unnecessary. 

2.  Appeal  and  Erbob — ^Assignments  of  Ebbob  —  Objections  Fibst 

Baised  on  Appeal,  Whebb  Pebmitted,  Viewed  with  Disfavor — 
Objection  to  Sufficiency  of  Complaint — Sustained— Mebb  Fob- 
MAL  Defects  Disregarded — Bev.  Stats.  Ariz.  1887,  Par.  673, 
Cited. — Where  the  record  shows  that  the  defendant  interposed  no 
demurrer  to  the  complaint  in  the  trial  court,  an  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  made  for  the  first  time  in  an  appellate  court,  is  viewed 
with  judicial  disfavor,  even  though  one  which  the  law  permits  to 
be  raised  at  any  time,  and  under  paragraph  673,  supra,  where  the 
complaint  states  sufficient  facts  to  give  jurisdiction,  we  will  not 
consider  mere  formal  defects. 

8.  Masteb  and  Sebvant — Contract  of  Employment — ^Notice  of  Dis- 
charge— Term  Continues  Till  Notice  Expires. — ^A  provision  in 
a  contract  which  entitles  the  servant  to  notice  of  its  termination 
is,  in  effect,  an  agreement  to  continue  the  term  of  service  for  that 
length  of  time  after  the  notice,  and  the  employer  cannot  dismiss  the 
servant  before  the  expiration  of  the  full  term  without  sufficient 
cause. 

4.  Same — Same — Same — ^Wrongful  Discharge — ^Bemedies.  —  When  a 
servant  is  wrongfully  discharged  before  the  expiration  of  his  term, 
he  has  his  choice  of  two  remedies:  1.  He  may  treat  the  contract 
as  continuing  and  recover  damages  for  the  breach  thereof;  or 
2.  He  may  treat  the  contract  as  rescinded,  and  sue  on  a  quantum 
meruit  for  services  actually  rendered.  He  cannot  maintain  an 
action  for  his  wages  or  salary  except  for  past  services  performed. 

6.  Same — Same — Same — Same — ^Action  fob  Damages  —  Complaint — 
Sufficiency  —  Appeal  and  Error  —  Objection  First  Baised  on 
Appeal.— tin  an  action  for  damages  for  breach  of  contract  of 
employment,  a  complaint  alleging  a  contract  terminable  only  upon 
three  months'  notice;  entry  upon  service  and  continuance  therein 
until  discharge  without  notice,  without  fault  on  plaintiff's  part; 
refusal  to  continue  plaintiff  in  the  employment,  although  plaintiff 
'    had  offered  to  so  continue;  refusal  to  pay  plaintiff  for  time  of 
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notice  required^  in  Tiolation  of  the  teims  of  the  contract,  and 
damages  to  the  extent  thereof,  emfficiently  states  a  cause  of  action 
as  against  such  objection  first  raised  on  appeal,  as  mere  formal 
defects  will  not  be  considered  where  no  demurrer  has  been  inter- 
posed below. 

6.  BAiix — Same  —  Sams  —  Sahb  —  Samb — ^Mitigation  of  Damages — 

Earnings  during  Unexpired  Term. — ^In  an  action  for  damages 
for  breach  of  contract  of  employment,  by  the  discharge  of  an 
employee  before  the  expiration  of  the  term,  the  defendant  may 
show*  in  mitigation  of  damages  what  the  employee  has  been  able 
to  earn  during  the  remainder  of  the  term. 

7.  Appeal  and  Error — ^Bbview— ^Evidbncb — SumciENor — ^Weight  and 

Preponderance. — Where  there  is  evidence  tending  to  prove  every 
material  fact  necessary  to  be  found  to  sustain  the  judgment  of 
the  district  court,  it  is  not  the  province  of  this  court  to  weigh  it 
or  decide  upon  its  preponderance. 

WRIT  OF  ERROR  from  the  District  Court  of  the  Second 
Judicial  District  in  and  for  the  County  of  Gila.  F.  M.  Doan» 
Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

B.  J.  Edwards,  for  Plaintiff  in  Error. 

Plaintiff  in  error  contends  that  the  hiring  was  a  monthly 
hiring,  and  as  the  defendant  in  error  received  payment  for 
the  entire  month  of  July,  he  had  no  cause  of  action  against 
it.  Saxonia  Mining  and  Reduction  Co.  v.  CooTc,  7  Colo.  569, 
4  Pac.  1111. 

The  term  of  service  not  being  fixed  in  the  contract,  the 
servant  is  presumed  to  have  been  hired  for  such  a  length  of 
time  as  the  parties  adopt  for  the  estimation  of  wages.  A  hir- 
ing at  a  yearly  rate  is  presumed  to  be  for  a  year;  a  hiring 
for  a  monthly  rate  is  presumed  to  be  for  a  month ;  a  hiring  at 
a  daily  rate,  for  a  day.  Patterson  v.  Suffolk  Mfg.  Co.,  106 
Mass.  56;  Evans  v.  St.  Louis,  24  Mo.  App.  114;  Prentiss  v. 
Ledyard,  28  Wis.  131 ;  Thomas  v.  Hatch,  53  Wis.  296,  10  N. 
W.  393 ;  Beach  v.  Mullin,  34  N.  J.  L.  343. 

If  the  term  is  indefinite,  as  where  the  hiring  is  at  a  certain 
sum  per  month,  for  a  term  not  exceeding  five  years,  it  is  a 
monthly  hiring.  Peacock  v.  Cummings,  46  Pa.  St.  434 ;  Whit- 
comb  V.  Oilman,  35  Vt.  297 ;  Evans  v.  Bennett,  8  Wis.  404. 

The  master  has  the  right  to  discharge  his  servant  for  incom- 
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petency,  no  matter  what  the  termjs  of  the  contract  may  be. 
The  plaintiff  testified  that  the  agent  of  the  defendant  said 
that  he  discharged  him  for  incompetency.  The  agent  of  the 
defendant  testified  that  he  discharged  him  for  neglect  of  duty 
and  incompetency. 

The  servant  must  not  only  possess  necessary  skill,  but  he  is 
bound  to  use  and  exercise  the  same  with  reasonable  care  and 
diligence,  and  the  only  person  who  has  the  right  to  pass  on 
that  question  is  the  employer.  Stoddard  v.  Treadwell,  26 
Cal.  294 ;  Parker  v.  Plait,  74  111.  431. 

Payment  of  salary  due  at  time  of  discharge  is  a  bar  to  fur- 
ther recovery.  3  Wait  on  Actions  and  Defenses,  600;  Hart- 
man  v.  Rogers,  69  Cal.  643,  11  Pac.  581. 

George  J.  Stoneman,  and  J.  S.  Sniffen,  for  Defendant  in 
Error. 

DAVIS,  J.— On  the  eleventh  day  of  August,  1897,  Alex- 
ander  Andrews  brought  an  action  in  the  district  court  of  Gila. 
County  against  the  Old  Dominion  Copper  Mining  and  Smelt- 
ing Company  to  recover  damages  for  his  alleged  wrongful 
discharge  from  the  service  of  the  company.  After  alleging 
the  residence  of  the  parties  and  the  corporate  character  of 
the  defendant,  the  complaint  contained  the  following  aver- 
ments: **That  on  or  about  the  5th  day  of  November,  1896, 
plaintiff  and  defendant  entered  into  a  contract  under  and  by 
virtue  of  which  it  was  mutually  agreed  between  the  parties 
thereto  that  plaintiff  was  to  enter  the  employ  of  defendant 
in  the  capacity  of  master  mechanic  at  the  mines  owned  and 
operated  by  defendant  in  Gila  County,  territory  of  Arizona, 
at  a  specified  salary,  in  said  contract  stated,  of  $200  per 
month,  and  that  it  was  further  in  said  contract  stated  and 
mutually  agreed  upon  by  the  parties  thereto  that  three 
months'  notice  should  be  given  and  required,  unless  waived 
by  mutual  consent,  in  the  event  that  it  should  be  desired  by 
either  party  thereto  to  terminate  the  employment  of  plaintiff 
by  defendant;  that  plaintiff,  wholly  relying  upon  the  terms 
of  said  contract,  in  furtherance  of  the  acceptance  by  him  of 
the  same  did  on  or  about  the  1st  day  of  December,  1896,  enter 
the  employment  of  the  defendant  in  the  capacity  of  master 
mechanic,  as  aforesaid,  at  a  monthly  salary  of  $200,  and  ever 
since  said  last  above-mentioned  date,  up  to  and  including  the 


208  Old  Dominion  etc.  Co.  v.  Andrews.       [6  Ariz. 

26th  day  of  July,  1897,  continued  in  defendant's  employ  in 
the  manner  and  under  the  terms  and  conditions  as  hereinbe- 
fore in  this  complaint  stated.  And  plaintiff  further  states 
that  ever  since  the  26th  day  of  July,  1897,  up  to  and  includ- 
ing the  date  of  filing  of  this  complaint,  he  has  been  ready  and 
willing  to  continue  in  the  employ  of  defendant,  as  herein- 
before stated,  subject  only  to  the  three  months'  notice  to  be 
given  and  required  as  in  said  contract  set  forth.  Plaintiff 
further  states  that  on  the  26th  day  of  July,  1897,  defendant, 
disregarding  the  terms  of  said  contract,  wherein  three  months' 
notice  to  quit  should  be  given  by  defendant  in  case  of  a  de- 
sire on  its  part  to  terminate  said  contract,  and  without  any 
notice  to  plaintiff,  discharged  plaintiff  from  its  employ,  and 
refused,  and  still  does  refuse,  to  continue  plaintiff  in  its 
employ,  or  to  pay  to  him  an  equivalent  in  money  of  his  salary 
of  $200  per  month  for  three  months;  all  of  said  acts  on  the 
part  of  defendant  being  without  the  fault,  and  against  the 
wishes  and  consent,  of  plaintiff,  and  in  violation  of  the  terms 
of  said  contract.  Plaintiff  further  states  that  on  the  28th  day 
of  July,  1897,  he  notified  defendant,  through  its  agent,  S.  A. 
Pamall,  that  he  was  ready  and  willing  to  continue  in  the 
employ  of  defendant,  but  that  defendant  refused  to  permit 
plaintiff  to  comply  with  the  terms  of  said  contract,  and  stiD. 
does  refuse  so  to  do,  which  refusal  on  the  part  of  defendant 
is  the  occasion  of  a  direct  loss  and  damage  to  plaintiff  in  the 
sum  of  $600,  under  the  terms  of  said  contract." 

The  amended  answer  of  the  defendant  admitted  its  cor- 
porate character,  and  the  residence  of  the  parties,  but  denied 
generally  all  the  other  allegations  of  the  complaint.  It 
averred  an  employment  of  the  plaintiff,  which  was  to  continue 
for  a  period  not  exceeding  one  year,  and  be  conditioned  upon 
competent  and  satisfactory  service;  alleged  plaintiff's  incom- 
petency and  neglect  of  duty,  and  that  his  discharge  was  based 
upon  these  grounds.  These  special  matters  of  defense  were 
traversed  by  a  reply,  although  that  was  an  unnecessary  plead- 
ing, under  our  practice.  The  case  was  tried  on  December  2, 
1897,  without  the  intervention  of  a  jury,  and  the  court  below 
made  the  following  findings:  1.  That  on  or  about  the  date 
named  in  the  plaintiff's  complaint  the  plaintiff  and  defendant 
made  a  written  contract,  whereby  the  defendant  was  to  pay 
the  plaintiff  the  sum  of  two  hundred  dollars  per  month,  aa 
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master  mechanic^  to  perform  work  and  services  in  and  about 
the  defendant's  business;  2.  That  the  said  contract  contained 
an  agreement  to  give  and  require  notice,  if  needed,  and  that, 
in  case  of  an  emergency,  the  notice  could  be  waived  by  mutual 
•consent;  3.  That  on  the  twenty-sixth  day  of  July,  1897,  the 
plaintiflE  was  discharged  by  the  defendant,  without  any  pre- 
vious notice  such  as  was  provided  for  in  said  contract ;  4.  That 
during  the  three  months  next  ensuing  after  his  discharge,  on 
the  said  twenty-sixth  day  of  July,  1897,  the  plaintiff  earned 
and  received  as  wages,  for  his  services,  sums  of  money 
Amounting  to  $203.50.  As  a  conclusion  of  law,  the  court  de- 
cided that  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  sum  of  six  hundred  dollars,  less  the  amount  of 
$203.50  so  as  aforesaid  earned  and  received  by  him  during 
said  period  of  three  months.  Judgment  was  rendered  in 
Andrews's  favor  for  the  sum  of  $396.50,  and  the  company, 
as  plaintiff  in  error,  brings  the  case  to  this  court  for  review. 
It  is  assigned  for  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  record 
shows  that  the  defendant  interposed  no  demurrer  to  the  com- 
plaint in  the  trial  court.  An  objection  made  for  the  first 
time  in  an  appellate  court  is  viewed  with  judicial  disfavor,- 
€ven  though  the  objection  be  one  which  the  law  permits  to  be 
raised  at  any  time.  In  Oelston  v.  Hoyi,  13  Johns.  575,  Chan- 
cellor Kent  said:  *'A  party  acts  against  good  conscience,  if 
he  will  not  come  forward  and  disclose  his  reasons,  when  called 
upon  by  the  proper  tribunal,  but  reserves  himself  for  another 
court,  and  for  the  cold,  hard  purpose  of  accumulating  costs, 
or  of  depriving  his  adversary  of  the  opportunity  of  correct- 
ing his  error."  There  has  been  incorporated  in  our  terri- 
torial statutes  (Rev.  Stats.,  par.  673)  the  following  provision,' 
which  was  contained  in  the  original  code  of  New  York,  and  is 
to  be  found  in  nearly  every  code  state:  **The  court  shall,  in 
every  stage  of  an  action,  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  shall  not  affect  the  substan- 
tial rights  of  the  parties,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect."  A  provision 
in  a  contract  which  entitles  the  servant  to  three  months' 
notice  of  the  termination  of  his  employment  is  in  effect  an 
agreement  to  continue  the  term  of  service  for  that  length  of 
period  after  the  notice,  and  the  employer  cannot  dismiss  him 
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before  the  expiration  of  his  full  term  without  sufficient  cause* 
When  a  servant  is  wrongfully  discharged  before  the  expira- 
tion of  his  term,  he  has  his  choice  of  two  remedies :  1.  He  may 
treat  the  contract  as  continuing,  and  recover  damages  for  the 
breach  thereof ;  or  2.  He  may  treat  the  contract  as  rescinded^ 
and  sue  on  a  qiuintum  meruit  for  services  actually  rendered. 
He  cannot,  however,  as  contended  by  counsel  for  plaintiff  in 
error,  maintain  an  action  for  his  wages  or  salary,  except  for 
past  services  performed.  In  some  of  the  early  cases  the  fic- 
tion of  a  ** constructive"  service  was  resorted  to,  and  a  ser- 
vant discharged  without  cause  was  allowed  to  recover  wages ; 
but  this  view  has  been  discarded  in  the  later  decisions,  and 
has  been  disapproved  by  text-writers.  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285 ;  Durkee  v.  Mott,  8  Barb.  423 ; 
Saxonia  Reduction  Co.  v.  Cook,  7  Colo.  569,  4  Pac.  1111; 
Smith  on  Masters  and  Servants,  95.  The  defendant  in  error 
had  been  paid  for  his  services,  at  the  stipulated  rate,  up  to  the 
time  of  his  dismissal.  His  action  was  therefore  properly  one 
in  damages  for  breach  of  contract;  and  the  complaint  which 
has  been  quoted  contains,  as  we  view  it,  all  the  substantive 
and  essential  facts  required  to  constitute  a  cause  of  action  and 
to  give  jurisdiction.  The  merely  formal  defects  we  are  de- 
barred from  considering. 

The  other  assignments  of  error  question  the  sufficiency  of 
the  evidence  to  sustain  the  judgment.  The  basis  of  the  con- 
tract between  these  parties  was  the  following  letter  written 
to  Andrews  by  the  company's  superintendent:  **01d  Domin- 
ion Copper  Mining  and  Smelting  Company.  Globe,  Gila 
County,  Arizona,  Nov.  5th,  1896.  Mr.  Alexander  Andrews, 
Tuckahoe,  N.  Y. — Dear  Sir :  Yours  of  October  29th  at  hand, 
and  contents  carefully  noted.  The  knowledge  that  should  go 
with  the  experience  you  describe  should  be  valuable  in  meet- 
ing the  demands  that  would  be  made  upon  you  in  the  place 
you  apply  for.  You  have  experience  enough  to  know  that 
every  class  of  mechanical  application  has  its  conditions  pecu- 
liar to  its  necessities.  I  will  engage  your  services  upon  the 
following  conditions:  That,  as  I  infer  from  past  correspon- 
dence with  him,  the  party  to  whom  I  write  in  this  mail  is 
unavailable,  and  of  which  I  will  know  by  telegraph  in  about 
seven  days.  That  you  can  come  within  a  few  days  of  Nov.  1st, 
certainly  before  Dec.  1st.    We  will  pay  you  $200  per  month ; 
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no  privileges,  except  what  we  may  be  prompted  to  give  by 
our  consideration  and  regard  for  eflSeient  and  faithful  ser- 
vices. If  you  will  come  by  Nov.  1st,  about,  we  will  pay  your 
traveling  expenses  to  this  point.  I  am  not  enthusiastic,  and 
have  some  misgivings  that  you  will  find  considerable  new  to 
you  in  mining  machinery  and  applications.  You  are  well 
equipped  to  acquire  such  experience,  but  we  may  have  to  pay 
for  some  of  it.  You  certainly  can  repair  and  look  after  the 
machines  satisfactorily,  but  we  shall  be  putting  in  consider- 
able new  machinery  shortly,  and  the  design  and  applications 
for  the  best  economy  and  service  will  require  all  the  knowl- 
edge of  the  best  master  mechanic  I  can  get,  with  my  own 
experience.  The  permanency  of  the  position  is  good,  and  I 
will  agree  to  give  and  require  three  months'  notice,  in  case  we 
should  need  it,  to  be  waived  by  mutual  consent  in  an  emer- 
gency. In  the  course  of  a  year,  and  our  estimation  of  your 
ability,  there  is  a  possibility  of  better  pay.  Please  telegraph 
me,  our  expense,  upon  receipt  of  this,  whether  or  not  you  will 
come;  and,  as  soon  as  I  hear  from  the  party  mentioned  (not 
later  than  the  14th),  I  will  telegraph  you  the  engagement  of 
your  services.  Yours  truly,  S.  A.  Parnall,  Supt.''  It  is 
admitted  that  this  letter  was  written  by  the  company's  author- 
ized agent.  It  was  the  only  evidence  offered  on  the  trial  to 
indicate  the  nature  of  the  contract  which  existed.  The  propo- 
sition which  it  contained  was  accepted  by  Andrews,  who  en- 
tered into  the  company's  service  on  or  about  December  6, 
1896,  and  remained  in  its  employ  until  July  26,  1897,  when 
he  was  discharged  without  notice,  and  without  having  waived 
his  right  to  notice.  On  the  day  following  his  dismissal,  the 
defendant  in  error  tendered  his  services  to  the  company,  but 
they  were  refused,  and  a  subsequent  offer  by  him  was  simi- 
larly treated.  The  testimony  relating  to  alleged  incompetency 
and  neglect  of  duty  on  the  part  of  the  defendant  in  error  was 
conflicting.  The  plaintiff  in  error  was  permitted  to  show,  in 
mitigation  of  damages,  what  the  defendant  in  error  had  been 
able  to  earn  during  the  remainder  of  his  term ;  and  the  court, 
following  a  well-sustained  rule,  determined  the  measure  of 
damages  by  deducting  the  amount  of  these  earnings  from  the 
sum  stipulated  to  be  paid  by  the  contract.  There  was  evi- 
dence in  this  case  tending  to  prove  every  material  fact  neces- 
sary to  be  found  to  sustain  the  judgment  of  the  district  court 
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and  it  is  not  our  province  to  weigh  the  evidence  or  decide 
upon  its  preponderance.  We  find  no  error,  and  the  judgment 
is  affirmed. 

Stree.t,  C.  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  652.    Filed  March  15,  1899.] 
[56  Pac.  719.] 

GEORGE  BRAVIN,  Relator  and  Appellant,  v.  THE 
MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY 
OF  TOMBSTONE,  Respondents  and  Appellees. 

1.  Loan  Commission — Mandamus — To  Compel  City  Authorities  to 
Demand  Funding — ^Act  or  Congress  Approved  Jxtnb  25,  1890,  and 
Laws  of  Ariz.  1891,  Act  No.  79,  Approved  March  19,  1901,  Con- 
strued— ^Who  May  Demand  Funding. — ^A  complaint  for  a  per- 
emptory writ  of  mandamus  to  compel  the  mayor  and  common 
council  of  the  city  of  Tombstone  to  report  to  the  loan  commis- 
sioners of  the  territory  certain  warrants  held  by  the  petitioner, 
and  to  demand  of  said  loan  commissioners  that  they  fund  said 
indebtedness,  as  provided  by  law,  is  subject  to  demurrer  as,  under 
the  act  of  Congress  approved  June  25,  1890, — ^it  is  doubtful  whether 
it  is  mandatory  upon  the  authorities  of  any  city,  unless  upon  the 
written  demand  of  the  loan  commissioners,  to  report  the  bonded  and 
outstanding  indebtedness  not  already  funded. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
George  R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Appellant. 

James  Reilly,  and  William  Herring,  for  Appellees. 

SLOAN,  J. — The  appellant  applied  in  the  court  below  for 
a  peremptory  writ  of  mandamus  against  the  mayor  and  com- 
mon council  of  the  city  of  Tombstone  to  compel  the  latter  to 
report  to  the  loan  commissioners  of  the  territory  certain  in- 
debtedness of  said  city,  evidenced  by  certain  warrants  held 
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by  him,  and  to  demand  of  said  loan  commissioners  that  they 
redeem  and  fund  said  warrants  by  the  issuing  of  bonds  in 
exchange  for  the  same,  as  provided  by  the  provisions  of  the 
various  funding  acts  of  Congress  and  of  the  territory  for 
the  funding  of  the  outstanding  indebtedness  of  municipal- 
ities. In  substance  the  complaint  sets  forth  that  during  the 
years  1891,  1892,  and  1893  various  warrants  were  drawn  by 
the  auditor  of  the  city  of  Tombstone  upon  the  salary  fund  of 
said  city  for  the  payment  of  salaries  due  various  officers 
of  said  city ;  that  each  of  said  warrants  was  duly  presented  to 
the  city  treasurer,  and  by  this  officer  indorsed  **  Presented 
and  not  paid  for  want  of  funds";  that  each  of  said  warrants 
has  been  duly  assigned  by  indorsement  to  the  plaintiff,  who 
is  now  the  holder  and  owner  thereof  for  value;  that  the 
legally  constituted  officers  of  the  said  city  had  full  knowledge 
of  the  execution  of  said  warrants,  of  their  presentation  to  the 
treasurer,  and  of  their  assignment  to  the  plaintiff,  and  that 
the  money  specified  in  said  warrants  was  and  is  a  lawful 
charge  against  the  said  city  of  Tombstone ;  that  none  of  said 
warrants  have  been  paid,  and  the  same  are  now  evidence  of 
valid  and  legal  indebtedness  of  said  city,  and  are  fundable 
under  the  provisions  of  the  various  funding  acts  of  Congress 
and  of  the  territory ;  that  by  said  acts  it  is  made  the  duty  of 
the  mayor  and  common  council  of  said  city  to  report  to  the 
loan  commissioners  of  the  territory  the  said  indebtedness,  and 
to  make  demand  for  the  redemption  and  funding  of  the  same ; 
that  he  did,  on  the  twenty-fourth  day  of  December,  1896,  in 
writing  make  demand  upon  the  said  mayor  and  common  coun- 
cil that  they  report  said  indebtedness  to  said  loan  commis- 
sioners, and  fund  the  same  in  accordance  with  the  law ;  that, 
notwithstanding  his  said  demand,  the  said  mayor  and  common 
council  have  failed  and  refused,  and  still  refuse,  to  take  any 
steps  looking  to  the  funding  of  said  indebtedness.  The  com- 
plaint was  demurred  to,  and  the  demurrer  sustained  by  the 
trial  court.  From  the  ruling  sustaining  the  demurrer,  and 
from  the  judgment  dismissing  the  complaint,  this  appeal  is 
taken. 

Whether  or  not,  as  found  by  the  trial  court,  the  complaint 
be  defective,  in  not  alleging  that  demand  had  been  made  for 
the  payment  of  the  warrants,  or  any  of  them,  and  payment 
refused,  and  in  not  alleging  that  the  city  of  Tombstone  had 
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not  funds  with  which  to  pay  the  same,  we  <\ad  it  mmecessary 
to  decide,  for  the  reason  that  the  complaint  would  be  bad, 
even  were  these  allegations  properly  pleaded.  The  act  of 
Congress  approved  June  25,  1890,  contained  the  provision 
that  **the  boards  of  supervisors  of  the  counties,  the  municipal 
and  school  authorities  are  hereby  authorized  and  directed  to 
report  to  the  loan  commissioners  of  the  territory  their  bonded 
and  outstanding  indebtedness,  and  said  loan  commissioners 
may,  on  written  demand,  require  an  official  report  from  the 
board  of  supervisors  of  counties,  the  municipal  or  school 
authorities,  of  their  bonded  and  outstanding  indebtedness, 
and  the  said  loan  commissioners  shall  provide  for  the  redeem- 
ing or  funding  of  the  county,  municipal  and  school  district 
indebtedness,  upon  the  official  demand  of  said  authorities,  in 
the  same  manner  as  other  territorial  indebtedness,''  etc.  It 
is  doubtful,  under  this  provision  of  the  law,  whether  it  is 
made  the  mandatory  duty  of  the  authorities  of  any  city,  un- 
less upon  the  written  demand  of  the  loan  commissioners,  to 
report  the  bonded  and  outstanding  indebtedness  of  such  city. 
The  language,  '* authorized  and  directed,"  might  imply,  in 
connection  with  the  subsequent  provision  that  the  loan  com- 
missioners, **upon  the  official  demand"  of  the  municipal 
authorities,  "shall  provide  for  the  redeeming  or  the  funding" 
of  the  municipal  indebtedness,  that  such  was  not  the  intent  of 
the  act.  At  any  rate,  the  act  of  June  25,  1890,  was  utterly 
silent  as  to  the  right  of  the  holder  of  any  warrants  or  other 
outstanding  indebtedness  to  compel  either  the  municipal 
authorities  or  the  loan  commissioners  to  take  any  steps  re- 
quired for  the  funding  of  such  indebtedness.  It  was  doubt- 
less for  this  reason  that  the  territorial  act  of  March  19,  1891, 
provided  that  **any  person  holding  bonds,  warrants  or  other 
evidence  of  indebtedness  of  the  territory  of  any  county, 
municipal  or  school  district  within  the  territory,  .  .  .  may 
exchange  the  same  for  the  bonds  issued  under  the  provisions 
of  this  act,"  etc.  As  the  law  stood,  therefore,  after  March 
19,  1891,  it  was  the  duty  of  the  loan  commissioners  to  fund 
the  outstanding  indebtedness  of  municipalities — first,  upon 
the  official  demand  of  municipal  authorities ;  second,  upon  the 
application  of  the  holders  of  such  outstanding  bonds,  war- 
rants, and  other  evidences  of  indebtedness  as  had  not  been 
funded.    This  was  the  view  taken  of  these  provisions  of  the 
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law  by  the  supreme  court  of  the  United  States  in  Utter  v. 
Franklin  (decided  January  3,  1899,  and  not  yet  officially 
reported),  172  U.  S.  416,  19  Sup.  Ct  183.  It  follows,  there- 
fore, that  appellant,  in  applying  for  the  writ  of  mandamus 
against  the  municipal  authorities  of  the  city  of  Tombstone, 
to  compel  the  latter  to  report  the  outstanding  indebtedness  of 
the  said  city  held  by  him,  and  to  demand  the  funding  of  said 
indebtedness  from  said  loan  commissioners,  has  mistaken  his 
remedy.  The  judgment  of  the  court  below  is  therefore  af- 
firmed. 

Street,  C.  J.,  and  Doan,  J.,  concur. 


[CivU  No.  638.    Filed  March  15,  1899.] 
[56  Pac.  728.] 

THE  WESTERN  INVESTMENT  BANKING  COMPANY, 
a  Corporation,  Plaintiff  and  Appellant,  v.  D.  L.  MUR- 
RAY, Treasurer  and  Ex  OflScio  Tax-Collector  of  Mari- 
copa County,  Territory  of  Arizona,  Defendant  and 
Appellee. 

1.  Statutory  Construction — ^Literal  BsADmo  Absurdity — ^Reforma- 

tion TO  Arrive  at  Intent  or  Law — ^Laws  Ariz.  1897,  Act  No.  51, 
Sec.  4,  Beforued. — ^When  adherence  to  the  punctuation  and  word- 
ing of  a  statute  results  in  manifest  absurdity  and  inconsistency, 
evident  mistakes,  omissions,  and  the  improper  use  of  words  may  be 
remedied,  and  even  the  structure  of  sentences  altered,  in  order  to 
arrive  at  the  purpose  and  intent  of  the  law.  Statute,  9upra,  re- 
formed. 

2.  Corporation — Capital  Stock — Shares  op  Stock — Defined. — Capital 

stock  is  the  property  of  the  corporation;  shares  of  stock  are  the 
property  of  the  individual  holders  thereof. 

8.  Taxes  and  Taxation — ^Assessment — Shares  of  Bank  Stock. — ^In  an 
assessment  which  states  the  names  of  shareholders,  and  the  correct 
number  of  shares  owned  by  each,  in  a  banking  corporation,  it  is 
evident  the  intent  was  not  to  tax  the  capital  stock,  but  the  shares 
of  stock  owned  by  the  individual  stockholders. 

4.  Same — Same — Same — ^All  Bank  Stock  Assessable  in  Name  of 
Bank  Mere  Irreqularitt — ^Laws  Ariz.  1897,  Act  No.  51,  Secs« 
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4,  6,  Ck)NSTRU£D. — Section  4^  supra,  provides  that  the  shares  of 
national  bank  stock  shall  be  entered  and  taxed  in  the  names  of 
shareholders;  section  6,  supra,  provides  that  it  is  the  duty  of  the 
officer  in  charge  of  any  banking  association  to  file  a  sworn  state- 
ment showing  the  number  and  amount  of  shares  of  such  corpora- 
tion,  the  names  and  residences  of  the  shareholders,  and  the  number 
and  amount  of  shares  owned  by  each.  It  is  the  intent  of  the  act,. 
supra,  that  the  shares  of  all  banking  associations,  as  well  as 
national  banks,  should  be  listed  and  assessed  in  the  names  of  the 
individual  holders  thereof,  and,  under  the  said  statute  making  it  the 
duty  of  the  officers  of  the  bank  to  pay  the  taxes  due  on  such  shares 
and  giving  the  bank  a  lien  to  protect  it  in  so  doing,  while  properly 
shares  of  bank  stock  should  be  listed  and  assessed  in  the  names  of 
the  holders,  an  assessment  in  the  name  of  the  bank  is  a  mere 
irregularity,  and  one  which  will  not  warrant  the  equitable  inter- 
ference of  the  court. 

6.  Banks  and  Banking — ^What  Constitutes  a  Bank — ^Within  Lawb> 
1897,  Act  No.  51,  Sec.  1. — ^A  corporation  engaged  in  the  business 
of  receiving  money,  investing  it  for  its  depositors  by  loaning  it 
in  their  names,  collecting  rents,  and  interest  due  on  such  loans  as 
it  makes,  which  interest  and  rents  are  subject  to  check  by  those 
for  whom  collected;  and  which  charges  commission  on  its  loans 
and  also  a  commission  on  the  collection  of  interest  and  rents,  i«. 
a  banking  association  within  the  meaning  of  the  statute,  supra, 

6w  Taxes  and  Taxation — Banks — Other  Corporations  —  How  As- 
sessed— Double  Taxation — Laws  Ariz.  1897,  Act  No.  51,  Con- 
strued AND  Held  not  to  Bepeal  Hev.  Stats.  Ariz.  1887,  Pars. 
2630,  2633 — NoR  Are  They  Repealed  by  Laws  Ariz.  1893,  Act 
No.  85— Eev.  Stats.  U.  S.  1878,  Sec.  5219,  Cited.— Act  No.  61,. 
supra,  does  not  contemplate  "double  taxation,"  but  provides  that  all 
corporations,  including  national  banks,  which  otherwise  would  be 
exempt  under  section  5219,  supra,  shall  bear  their  just  burden  of 
/  taxation;  and,  in  order  to  effect  this  purpose,  in  the  case  of  banks, 
the  shares  of  stock  shall  be  assessed  and  taxed,  and  not  the  cor- 
porate property,  while  in  the  case  of  other  corporations  the  assess- 
ment shall  be  upon  the  corporate  property,  and  not  upon  the  shures 
of  stock.  Thus  construed,  the  act,  supra,  is  not  in  conflict  with, 
neither  does  it  nor  Act  No.  85,  supra,  repeal,  paragraphs  2630  and 
2633,  supra. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  B.  Woodward,  for  Appellant. 
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Thomas  E.  Flannigan,  District  Attorney,  and  Baker  &  Ben- 
nett, for  Appellee. 

There  is  a  marked  distinction  between  the  position  of  the 
taxpayer  who  is  proceeding  at  law,  defending  upon  the 
ground  of  the  irregularity  of  the  tax,  and  one  who  goes  into 
a  court  of  equity  seeking  afl&rmative  relief.  In  the  former 
case  the  taxpayer  may  stand  upon  his  legal  rights  and  insist 
upon  a  more  or  less  strict  compliance  with  the  requirements 
of  the  law;  in  the  latter  case  he  must  bring  himself  within 
some  recognized  principle  of  equitable  jurisdiction.  Bellevue 
Improvement  Co.  v.  Bellevue^  39  Neb.  876,  58  N.  W.  447. 

Courts  of  equity  will  not  interfere  to  prevent  the  collection 
of  taxes  on  the  ground  of  irregularity  or  illegality  in  the 
proceeding,  unless  they  are  also  inequitable,  and  to  enforce 
payment  thereof  would  be  against  conscience.  Spwrgur  v. 
Eomine,  38  Neb.  736,  57  N.  W.  523 ;  State  Railroad  Tax  Cases, 
92  U.  S.  575. 

In  order  to  invoke  the  aid  of  a  court  of  equity  to  restrain 
the  collection  of  a  tax  it  must  be  shown  that  the  tax  is  not 
imposed  by  the  statute,  or,  if  so  imposed,  that  the  statute  is 
unconstitutional  and  void.  In  other  words,  the  form,  method, 
and  procedure,  however  erroneously  pursued,  are  not  sufficient 
to  invoke  the  powers  of  a  court  of  equity.  It  must  be  shown 
that  the  substance  of  the  tax  itself  has  not  been  imposed  by 
the  legislature,  or  that  there  is  no  power  in  the  legislature  to 
impose  it.  State  Railroad  Tax  Ca^es,  92  U.  S.  575 ;  Hixon  v. 
Oneida  County,  82  Wis.  515,  52  N.  W.  450. 

Plaintiff  contends  that  the  capital  of  this  company  is  prin- 
cipally invested  in  real  estate,  and  that  a  tax  upon  such 
real  estate  and  a  tax  upon  the  shares  of  stock  is  double  taxa- 
tion. The  courts  hold  to  the  contrary.  The  burden  of  the  one 
falls  upon  the  corporate  entity,  and  the  burden  of  the  other 
falls  upon  the  several  shareholders  of  the  bank.  This  does  not 
constitute  double  taxation.  Commonwealth  v.  HiUside  Ceme- 
tery Co.,  170  Pa.  St.  227,  32  Atl.  404 ;  U.  8.  Electric  Power 
and  Light  Co.  v.  State,  79  Md.  63,  28  Atl.  768 ;  Porter  v.  Rock 
Island  and  St.  Louis  R.  R.  Co.,  76  111.  561 ;  The  DaawiUe  Lumr 
her  and  Manufacturing  Co.  ^.Paries,  88  111.  463. 

SLOAN,  J. — The  Western  Investment  Banking  Company 
brought  suit  in  the  court  below  against  D.  L.  Murray^  as 
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treasurer  and  ex  officio  tax-collector  of  Maricopa  County,  to 
obtain  an  injunction  against  the  collection  of  a  portion  of  its 
taxes  assessed  for  the  year  1897.  The  bank  was  assessed  for 
the  said  year  upon  its  real  estate  and  personal  property, 
valued  at  $7,045.10.  There  was  also  placed  upon  the  assess- 
ment-roll for  the  same  year,  against  the  name  of  the  bank, 
property  described  as:  ** Capital  stock:  J.  Lutgerding,  1 
share;  P.  L.  Kay,  1  share;  P.  K.  Hickey,  10  shares;  S.  P. 
Hoefer,  10  shares;  M.  J.  Hickey,  150  shares, — value, 
$9,125.00."  The  bank  tendered  to  the  said  tax-collector  the 
taxes  due  on  its  real  estate  and  personal  property,  but  refused 
to  pay  the  taxes  assessed  upon  the  above-described  property. 
The  tax-collector  refused  to  accept  from  the  bank  any  amount 
of  its  taxes  less  than  the  whole  amount  charged  against  it, 
and  in  due  season  advertised  the  bank's  property  for  sale  for 
the  whole  amount  of  the  bank's  taxes,  which  had  become  delin- 
quent; whereupon  the  bank  brought  this  suit  to  restrain  the 
sale.  Judgment  was  entered  by  the  court  below  denying  to 
the  appellant  the  relief  prayed  for,  or  any  relief  in  the  prem- 
ises.   From  this  judgment  the  bank  has  appealed. 

A  large  number  of  assignments  of  error  are  set  up  in  the 
brief  of  appellant,  the  more  important  of  which  we  will  con- 
sider without  regard  to  the  order  in  which  they  are  set  out 
in  the  brief.  Concisely  stated,  these  assignments  are  based 
upon  the  following  propositions:  First,  that  the  assessment 
objected  to  is  uncertain  and  insuflSciently  described,  in  that 
it  does  not  appear  therefrom  whether  the  taxation  of  the 
capital  stock,  or  the  taxation  of  shares  of  stock,  of  the  bank, 
is  intended ;  second,  that  if  the  shares  of  stock  owned  by  the 
stockholders  of  the  bank  are  intended  to  be  taxed,  then  the 
same  are  illegally  assessed  in  the  name  of  the  bank;  third, 
that  the  appellant  is  not  of  the  class  of  corporations  the 
shares  of  stock  of  which  are  subject  to  taxation ;  fourth,  that 
the  taxation  of  the  real  estate  and  personal  property  of  the 
bank,  and  also  of  its  shares  of  stock,  is  double  taxation. 

The  questions  here  presented  involve  a  construction  of  that 
exceedingly  crude  piece  of  legislation  known  as  ''Act  No.  51 
of  the  Laws  of  1897.''    This  act  reads  as  follows:— 

**An  act  to  amend  an  act  entitled  'An  act  relating  to  assess- 
ment and  collection  of  taxes, '  approved  Aprii  13,  1893. 
"Be  it  enacted  by  the  legislative  assembly  of  the  territory 
of  Arizona : 
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**  Section  1.  That  Act  No.  85  of  the  legislative  assembly, 
approved  April  13,  1893,  be  amended  so  as  to  read  as  follows : 
That  all  shares  of  stock  of  every  national  bank,  or  banking 
association,  whether  organized  under  the  laws  of  this  terri- 
tory, or  of  any  other  state  or  territory,  or  any  act  of  Congress 
of  the  United  States,  and  doing  business  in  this  territory  shall 
be  assessed  and  taxed  in  the  county  where  such  national  bank, 
or  banking  association  is  located  for  the  transaction  of  busi- 
ness ;  provided  that  nothing  herein  shall  be  so  construed  as  to 
tax  the  shareholders  of  such  national  banks  and  banking  asso- 
ciations, at  a  greater  rate  than  is  assessed  against  other 
moneyed  capital  in  the  hands  of  individuals. 

**Sec.  2.  That  all  shares  of  stock  of  every  corporation  or 
association  in  this  territory,  other  than  incorporated  banking 
associations  that  shall  engage  in  the  business  of  banking,  in 
buying  and  selling  exchange,  and  receiving  deposits,  shall  be 
assessed  and  taxed  in  the  county  where  such  association  or 
corporation  is  located  and  doing  such  business,  provided,  such 
shares  shall  not  be  at  a  greater  rate  than  is  assessed  against 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
the  territory. 

"Sec.  3.  That  every  person,  corporation  or  association, 
other  than  national  banks,  and  corporations,  and  associations 
that  do  a  banking  business,  on  capital  stock  divided  into, 
which  is  represented  by  shares,  who  shall  engage  in  the  busi- 
ness of  banking,  buying  and  selling  exchange,  and  receiving 
deposits  in  this  territory,  on  capital  stock  not  represented  by, 
or  divided  into  shares,  shall  be  taxed  in  the  county  where 
such  person,  corporation,  or  association  is  located  and  doing 
business,  on  the  cash  value  of  such  capital  stock  to  be  esti- 
mated on  the  same  basis  of  valuation  as  other  moneyed  capital 
in  the  hands  of  individual  citizens. 

"Sec.  4.  The  shares  of  national  bank  stock  shall  be  en- 
tered and  taxed  in  the  name  of  the  shareholders  of  the  several 
shares  thereof  respectively  engaged  in  the  business  of  bank- 
ing, and  whose  capital  stock  is  not  divided  into  or  represented 
by  shares,  shall  be  entered  and  taxed  in  the  name  of  such  per- 
son, corporation  or  association. 

"Sec.  5.  Upon  the  demand  of  the  assessor,  the  president, 
cashier  or  other  oflScers  in  charge  of  an  incorporated  national 
bank  association,  shall  make  out  and  deliver  to  said  assessor. 


220  Wbstebn  Inv.  etc.  Co.  v.  Mubkay.  [6  Ariz. 

a  sworn  statement  showing  the  number  of  shares  of  said 
national  bank;  the  name  and  residence  of  each  shareholder 
and  the  number  and  amount  of  shares  owned  by  him.  Every 
shareholder  of  said  national  bank  shall,  in  the  town  or  city 
where  said  national  bank  is  located,  render  at  their  actual 
cash  value  to  the  assessor  of  taxes,  all  shares  owned  by  him 
in  such  national  bank ;  and  in  case  of  his  failure  to  do  so,  the 
assessor  shall  list  and  assess  such  unrendered  shares  as  other 
unrendered  property.  The  taxes  due  upon  the  shares  of  bank- 
ing corporations  shall  be  a  lien  thereon,  and  shall  be  paid  by 
the  cashier  or  president  of  such  national  bank  or  banking 
institution  and  shall  be  a  lien  against  and  assessed  to  such 
shares  of  stock,  and  no  banking  corporation  shall  pay  any 
dividends  to  any  shareholder  who  is  in  default  in  the  payment 
of  taxes  due  on  his  shares ;  nor  shall  any  banking  corporation 
permit  the  transfer  on  its  books,  of  any  shares,  the  owner  of 
which  is  in  default  in  the  payment  of  his  taxes  on  the  same. 
That  the  taxes  due  on  shares  of  national  banks  shall  be  a  lien 
on  the  same,  and  no  corporation  or  association  shall  permit 
any  dividends  to  be  paid  to  any  holder  of  any  such  shares,  or 
permit  any  transfer  of  the  same  on  its  books  until  the  tax 
thereon  shall  have  been  paid. 

'*Sec.  6.  That  in  the  event  any  president,  cashier  or  other 
ofScer  in  charge  of  any  national  bank  or  other  corporation  or 
association  engaged  in  the  business  of  banking  in  this  terri- 
tory, shall  refuse,  on  the  demand  of  the  assessor,  to  file  with 
said  assessor,  a  sworn  statement  showing  the  number  and 
amount  of  shares  of  said  national  bank,  or  association  or  cor- 
poration, the  name  and  residence  of  each  shareholder,  and  the 
number  and  amount  owned  by  him,  as  demanded;  the  said 
assessor  shall  at  once  in  the  name  of  the  territory,  at  his  rela- 
tion, institute  proceedings  in  mandamus,  to  compel  the  state- 
ment to  be  so  filed ;  and  in  the  event  of  such  failure  in  addi- 
tion to  the  taxes  due,  the  said  oflScer,  president  or  cashier,  or 
managing  agent  so  refusing  shall  forfeit  an  amount  equal  to 
double  the  amount  of  said  taxes,  to  be  recovered  by  the  county 
in  a  civil  action  as  for  debt,  and  go  into  the  school  fund  of 
such  county  where  such  national  bank  or  association  is 
located ;  said  action  to  be  brought  by  and  in  the  name  of  said 
county. 

^'Sec.  7.    That  this  act  shall  take  effect,"  ete. 
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A  cursory  reading  of  the  act  will  disclose  bad  punctnation, 
many  omissions,  and  contradictory  provisions.  Particularly 
is  this  true  of  section  4  of  the  act.  If  we  adhere  strictly  to  the 
punctuation  and  wording  of  this  section,  the  result  is  manifest 
absurdity  and  inconsistency.  It  is  a  settled  rule  of  construc- 
tion of  statutes  that  where  such  a  result  follows  a  strict  ad- 
herence  to  punctuation  and  the  arrangement  of  words, 
phrases,  and  sentences,  evident  mistakes,  omissions,  and  the 
improper  use  of  words  may  be  remedied,  and  even  the  struc- 
ture of  sentences  altered,  in  order  to  arrive  at  the  purpose  and 
intent  of  the  law.  In  section  4  there  is  evidently  an  omission 
between  the  words  ''respectively"  and  ** engaged.''  An 
analysis  of  this  section  and  of  the  preceding  one  will  make  it 
reasonably  certain  that  the  omitted  words  are,  ''and  the  capi- 
tal stock  of  every  person,  corporation  or  association."  By 
inserting  a  comma  after  the  word  "respectively,"  and  add- 
ing thereafter  the  omitted  words  above  given,  the  section  will 
then  read:  "The  shares  of  national  bank  stock  shall  be  en- 
tered and  taxed  in  the  name  of  the  shareholders  of  the  several 
shares  thereof  respectively,  and  the  capital  stock  of  every 
person,  corporation  or  association  engaged  in  the  business  of 
banking,  and  whose  capital  stock  is  not  divided  into  or  repre- 
sented by  shares,  shall  be  entered  and  taxed  in  the  name  of 
such  person,  corporation  or  association." 

1.  Was  the  assessment  in  question  one  upon  the  capital 
stock,  or  one  upon  the  shares  of  stock,  of  the  bank?  There  is 
a  clear  distinction  between  capital  stock,  as  that  term  is  used 
in  its  precise  sense,  and  the  shares  of  stock  of  a  corporation. 
The  former  is  the  property  of  the  corporation,  and  the  latter 
is  the  property  of  the  individual  holders  of  such  shares.  In- 
asmuch as  the  names  of  the  shareholders,  and  the  correct 
number  of  shares  owned  by  each,  in  the  Western  Investment 
Banking  Company,  were  stated  in  the  assessment,  it  is  quite 
evident  that  the  intent  was,  not  to  tax  the  capital  stock  of  the 
bank,  but  the  shares  of  stock  owned  by  the  individual  stock- 
holders. 

2.  Were  these  shares  of  stock  incorrectly  listed  and  assessed 
in  the  name  of  the  bankf  As  we  have  seen,  the  correct  read- 
ing of  section  4  is  "that  the  shares  of  national  bank  stock 
shall  be  entered  and  taxed  in  the  name  of  the  shareholders  of 
the  several*  shares  thereof  respectively."     No  reference  is 
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here  made  to  other  than  the  shares  of  national  bank  stock. 
By  the  provisions  of  section  6,  however,  it  is  made  the  duty 
of  the  oflScer  in  charge  of  any  banking  association,  upon  the 
demand  of  the  assessor,  to  file  with  this  officer  a  sworn  state- 
ment showing  the  number  and  amount  of  shares  of  such  cor- 
poration, the  names  and  residences  of  the  shareholders,  and 
the  number  and  amount  of  shares  owned  by  each.  If  the  pur- 
pose of  the  act  was  to  provide  that  only  the  shares  of  national 
bank  stock  should  be  entered  and  taxed  in  the  names  of  the 
holders  thereof,  then  the  provision  in  section  6  would  be  with- 
out reason  or  purpose.  We  think,  therefore,  the  intent  of  the 
act  was  to  provide  that  the  shares,  not  only  of  national  banks, 
but  also  of  other  corporations  or  associations  engaged  in  the 
business  of  banking  in  this  territory,  should  be  listed  and 
assessed  in  the  names  of  the  individual  holders  thereof.  Other 
provisions  of  the  act,  however,  make  it  the  duty  of  the  cashier 
or  president  of  all  banks  to  pay  the  taxes  due  upon  the  shares 
of  stock,  and  protect  such  officer  in  such  payment  by  creating 
a  lien  against  such  shares  of  stock,  and  in  prohibiting  such 
banks  to  pay  any  dividends  to  any  shareholder  who  is  in  de- 
fault in  payment  of  taxes  due  on  his  shares,  and  in  prohibit- 
ing such  banks  from  transferring  on  the  books  any  shares  the 
owner  or  owners  of  which  may  be  in  default  in  the  payment 
of  the  taxes  due  on  the  same.  While,  properly,  shares  of 
stock  in  a  banking  institution  should  be  listed  and  assessed 
in  the  names  of  the  holders  thereof,  the  act,  whether  or  not  it 
makes  it  the  mandatory  duty  of  the  officer  in  charge  to  pay 
the  taxes,  at  any  rate  authorizes  and  permits  such  payment  by 
such  officer,  and  protects  him  in  so  doing.  The  relation  of 
agency  is  thus  created,  and  it  therefore  makes  little  or  no 
difference  whether  the  shareholders  in  the  first  instance  pay 
the  taxes,  or  whether  the  managing  officer  of  the  corporation 
pays  the  taxes  due  on  the  shares.  At  best,  the  assessment, 
therefore,  on  the  shares  of  stock  in  the  name  of  the  bank,  is  a 
mere  irregularity,  and  one  which  will  not  warrant  the  equi- 
table interference  of  the  court.  It  has  been  repeatedly  held 
that  where  the  objection  is  to  the  mere  mode  of  taxation,  and 
does  not  go  to  the  justness  of  the  tax  itself,  equity  will  afford 
no  relief.  State  Railroad  Tax  Cases,  92  U.  S.  575 ;  Cooley  on 
Taxation,  p.  336. 
3.  It  is  claimed  by  the  appellant  that  it  is  not  a  banking 
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institution,  within  the  meaning  of  section  1  of  the  act.  The 
Western  Investment  Banking  Company  is  a  corporation  or- 
ganized under  the  General  Incorporation  Act  of  the  territory, 
and,  as  appears  from  the  statement  of  its  cashier,  is  engaged 
in  the  business  of  receiving  money,  and  investing  it  for  its 
depositors,  by  loaning  it  in  their  names,  and  also  of  collecting 
rents,  and  interest  due  on  such  loans  as  the  bank  may  make. 
The  interest  and  rents  thus  collected  are  subject  to  check  by 
those  for  whom  they  are  collected.  The  bank  charges  a  com- 
mission on  its  loans  to  the  borrowers,  and  also  a  commission 
on  the  collection  of  interest  and  rents  made  by  it.  The  record 
does  not  disclose  whether,  under  its  articles  of  incorporation, 
the  bank  is  thus  restricted  in  its  business  or  not ;  but,  assuming 
that  under  its  articles  it  has  no  power  to  engage  in  any  other 
than  its  present  business  as  described  by  its  cashier,  does  it 
properly  belong  to  the  category  of  banking  associations?  In 
Warren  v.  Shook,  91  U.  S.  704,  Mr.  Justice  Hunt,  speaking 
for  the  court,  said:  '* Having  a  place  of  business  where  de- 
posits are  received,  and  paid  out  on  checks,  and  where  money 
is  loaned  upon  security,  is  the  substance  of  the  business  of  a 
banker."  Again,  in  Oulton  v.  Iristitution,  17  Wall.  109,  the 
following  definition  is  given  of  a  bank:  *' Strictly  speaking, 
the  term  *bank'  implies  a  place  for  the  deposit  of  money,  as 
that  is  the  most  obvious  purpose  of  such  an  institution.  Origi- 
nally the  business  of  banking  consisted  only  in  receiving  de- 
posits, such  as  bullion,  plate,  and  the  like,  for  safe-keeping, 
until  the  depositor  should  see  fit  to  draw  it  out  for  use.  But 
the  business,  in  the  progress  of  events,  was  extended;  and 
bankers  assumed  to  discount  bills  and  notes,  and  to  loan 
money  on  mortgage,  bond,  or  other  security,  and  at  a  still 
later  period  to  issue  notes  of  their  own,  intended  as  a  circu- 
lating currency  and  as  medium  of  exchange,  instead  of  gold 
and  silver.  Modern  bankers  frequently  exercise  any  two,  or 
even  all  three,  of  those  functions ;  but  it  is  still  true  that  an 
institution  prohibited  from  exercising  any  more  than  one  of 
those  functions  is  a  bank,  in  the  strictest  commercial  sense.'' 
We  think,  under  these  definitions,  the  Western  Investment 
Banking  Company  is  now  engaged  in  the  business  of  banking, 
and,  as  its  name  indicates,  is  a  banking  association,  within  the 
meaning  of  section  1  of  said  act  No.  51,  and  that  its  shares 
of  stock  are  therefore  taxable. 
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4.  Was  the  taxation  of  the  bank's  real  estate  and  personal 
property,  and  also  of  its  shares  of  stock,  illegal  because  in 
conflict  with  paragraph  2630  of  the  Revised  Statutes,  which 
declares  that  nothing  in  the  revenue  act  shall  be  construed  to 
require  or  permit  double  taxation,  or  in  conflict  with  para- 
(  graph  2633,  which  reads:  ''Shares  of  stock  in  a  corporation 
possess  no  intrinsic  value  over  and  above  the  actual  value  of 
the  property  of  the  corporation  for  which  they  stand  and 
represent,  and  the  assessment  and  taxation  of  such  shares  and 
also  of  the  corporate  property  would  be  double  taxation. 
Therefore  all  property  belonging  to  corporations  shall  be 
assessed  and  taxed,  but  no  assessment  shall  be  made  of  shares 
of  stock,  nor  shall  any  holder  thereof  be  taxed  therefor."  Is 
act  No.  51,  given  above,  to  be  construed  as  repealing  the  pro- 
visions of  these  sections  in  so  far  as  they  pertain  to  the  assess- 
ment of  shares  of  stock  of  banks  and  banking  institutioDst 
The  principle  which  underlies  paragraph  2633  is  that  the 
taxation  of  shares  of  stock  in  a  corporation,  and  also  of  the 
corporate  property,  is  in  eflfee*  taxation  of  the  same  prop- 
erty. Whether,  as  an  abstract  proposition,  this  be  sound  or 
not,  we  are  not  concerned,  inasmuch  as  it  is  the  expression  of 
the  legislative  will.  It  follows,  then,  that  it  is  immaterial,  so 
far  as  the  principle  is  concerned,  whether  the  taxation  be 
tipon  the  property  of  a  corporation  or  upon  the  shares  of 
stock.  Under  the  method  pointed  out  for  the  taxation  of 
corporate  property  in  paragraph  2633,  national  banks,  under 
the  provisions  of  section  5219  of  the  Revised  Statutes  of  the 
United  States,  escaped  taxation  upon  all  of  their  corporate 
property,  including  shares  of  stock,  except  such  real  estate  as 
such  banks  might  hold.  It  is  doubtless  for  this  reason  that 
the  legislature  passed  the  act  approved  April  13,  1893,  of 
which  act  No.  51  of  the  Laws  of  1897  is  an  amendmeilt.  It  is 
hardly  conceivable  that  the  legislature,  even  if  it  were  as- 
sumed that  it  had  the  power  so  to  do,  would  provide  for  what 
it  has  termed  ** double  taxation''  in  the  case  of  banks  and 
banking  institutions,  while  relieving  all  other  corporations 
within  the  territory  from  this  burden.  A  just  and  reasonable 
construction  put  upon  act  No.  51  is  that  it  is  therein  intended 
that  all  corporations  within  the  territory,  including  national 
banks,  which  otherwise  would  be  exempt,  shall  bear  their 
just  burden  of  taxation ;  and,  in  order  to  effect  this  purpose 
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in  the  case  of  banks,  the  shares  of  stock  shall  be  assessed  and 
taxed,  and  not  the  corporate  property,  while  in  the  case  of 
other  corporations  within  the  territory  the  assessment  shall 
be  upon  the  corporate  property,  and  not  upon  the  shares  of 
stock.  By  thus  construing  the  act,  consistency  is  given  it, 
and  it  is  made  harmonious  with  the  clearly  expressed  policy 
of  the  revenue  laws  as  contained  in  paragraphs  2630  and  2633 
of  the  Revised  Statutes,  which  neither  by  direct  reference  nor 
by  necessary  implication  are  repealed,  so  far  as  the  underly- 
ing principle  is  concerned,  by  either  the  act  approved  April 
13, 1893,  or  by  act  No.  51  of  the  Laws  of  1897. 

The  theory  of  the  appellant  is  altogether  at  variance  with 
the  conclusion  we  have  reached  as  to  the  construction  to  be 
given  to  act  No.  51.  Belief  was  not  sought  against  the  en* 
forcement  of  the  assessment  upon  the  bank's  property,  but 
was  sought  against  the  enforcement  of  the  asseeement  and  the 
levy  of  taxes  against  the  shares  of  stock  of  the  bank;  and  as 
we  have  held  that  the  latter  tax  is  valid,  and  there  is  no  such 
irregularity  in  the  mode  and  manner  of  the  taxation  as  to 
warrant  equitable  relief,  the  judgment  of  the  court  below 
must  be  afiSrmed. 

Doan,  J.,  and  Davis,  J.,  concur. 


[GivU  No.  661.    Filed  March  15,  1899.] 
[56  Pac.  735.] 

JAMES  D.  MONIHON,  Defendant  and  Appellant,  y.  E.  S. 

WAKELIN,  PlaintifiE  and  Appellee. 

1.  IiANDLOBD    AND    TENANT — COVXNANT    TO    BeNEW — SpECIFIO    PeB1<0RM- 
ANGE — ^APPEAL  and   ERROB — FINDINGS — SUFFICIENCY    OF    EVIDENCE. 

— In  an  action  for  specific  performance  of  a  covenant  to  renew 
a  lease,  a  finding  that  the  lessor  had  made  no  contract  for  the 
letting  of  the  premises  to  any  other  person,  and  was  in  the  same 
position  respecting  said  premises  and  the  leasing  thereof  as  on  the 
day  the  option  to  renew  expired,  is  sustained  by  evidence  that  while 
it  was  probable  the  lessor  conld  have  rented  to  a  third  party  at  an 
enhanced  figure,  yet  he  had  not  entered  into  any  binding  agreement 
•0  to  do. 

Arizona  6 — 16 
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2.  Same — Same — Same — ^Failure  to  Give  Notice — ^Unavoidable  Acci- 

dent WITHOUT  Injuey  TO  LESSOR. — A  court  of  equity  will  decree 
specific  performance  of  renewal  in  a  lease,  where  the  lessee,  bj 
reason  of  unavoidable  accident,  causing  disability,  failed  to  give 
notice  of  his  intention  to  renew  within  the  time  specified  in  the 
lease  for  the  giving  of  such  notice,  he  having  actually  given  such 
notice  at  the  first  opportunity,  and  where  it  appears  that  the  lessor,, 
by  reason  of  the  delay  in  giving  notice,  is  not  put  in  a  worse 
position  than  he  would  have  been  had  notice  been  given. 

3.  Same — Same — Considebation — Substantial  Part  of  Contract. — ^A 

covenant  to  renew  a  lease  is  more  than  a  naked  option  or  a  uni- 
lateral agreement,  and,  unless  it  is  otherwise  declared  in  the  instru- 
ment itself,  constitutes  a  substantial  part  of  the  whole  contract^ 
because  it  may  well  be  considered  as  a  material  inducement  which 
led  to  its  execution. 

4.  Same — Same — Time  the  Essence  op. — Time  is  of  the  essence  of 

covenants  of  renewal  in  written  leases,  where  the  giving  of  notice 
of  intention  within  a  specified  time  is  made  condition  precedent 
to  such  renewal. 

6.  Contracts — Time  Essence  or — ^Reasonable  Time — Distinction. — 
The  distinction  between  a  contract  in  which  time  is  of  the  essence 
and  a  contract  in  which  time  is  not  made  of  the  essence  is,  that 
strict  performance  is  required  of  the  terms  of  the  former  within 
the  time  specified,  where  such  performance  is  possible,  and  the 
latter  is  regarded  only  as  requiring  that  its  terms  be  performed 
within  a  reasonable  time. 

6.  Same  —  Same  —  Specific   Performance  —  Failure   to   Perform  — 

Caused  by  Other  Party — ^Accident — ^Due  Dilioence — ^Without 
Injury  to  Other  Party — Injury — Test. — ^Where  it  appears  that 
'  by  act  of  the  other  party,  or  by  unavoidable  accident,  such  as  could 
not  be  foreseen  and  guarded  against,  the  performance  of  a  contract 
of  which  time  is  of  the  essence  even  with  the  exercise  of  due  dili- 
gence was  rendered  impossible,  and  the  party  at  the  earliest  oppor- 
tunity performed  his  part  of  the  contract,  the  court  will  enforce 
it,  provided  the  parties  be  left  in  the  same  relative  position  they 
would  have  been  in  had  not  delay  occurred  in  the  performance  of 
the  contract  according  to  its  terms.  In  determining  whether  the 
contract  can  under  such  circumstances  be  enforced  without  injury, 
the  test  is  not  that  the  one  party  may  be  able  to  profit  by  the 
failure  of  the  other,  but  rather  that  he  does  not  lose  an  advantage 
which  he  would  have  had  had  no  failure  occurred. 

7.  Landlord  and   Tenant — Covenant  to  Benew — ^Failure   to   Givb 

Notice — ^Want  of  Good  Faith — ^Diligence. — ^Want  of  good  faith 
or  diligence  can  not  be  predicated  upon  the  fact  that  the  lessee 
did  not  give  notice  of  his  intention  to  renew  a  lease  prior  to  an 
accident  which  preventeOl  the  giving  of  notice  until  after  the  time 
limited  in  the  lease  had  expired,  where  it  appears  that  the  lessor 
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lived  in  the  same  town  as  the  lessee  and  two  days  remained  within 
which  to  serve  the  notice  at  the  time  the  accident  occurred. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
.Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  Thomas  D.  Bennett,  and  Joseph  Campbell, 
for  Appellant. 

The  specific  performance  of  a  contract  in  equity  is  not  a 
matter  of  right  in  the  party,  but  a  matter  of  sound  discretion 
in  the  court,  which  may  grant  or  deny  relief,  as  may  appear 
equitable  under  all  the  facts  and  circumstances.  Beach  on 
Modern  Equity  Jurisdiction,  sec.  566. 

The  right  to  a  renewal  is  a  mere  option.  It  is  not  a  mutual 
covenant.  The  test  of  mutuality  is  this:  Could  Monihon 
on  the  first  day  of  May,  1898,  have  compelled  Wakelin  to 
take  a  new  lease  for  a  further  term  of  five  years.  There  is 
not  one  sentence  in  the  lease  that  binds  Wakelin  to  take  a 
renewal.  If  Monihon  had  gone  into  court  to  compel  Wakelin 
to  specifically  perform  the  contract,  he  would  have  been 
unable  to  frame  a  complaint  that  would  state  a  cause  of  action. 
As  the  covenant  itself  terms  it,  it  is  a  '* privilege,"  an  option, 
to  be  taken  advantage  of  by  Wakelin  if  he  so  desired.  It 
binds  Monihon  if  the  terms  thereof  are  complied  with  by 
Wakelin,  but  nowhere  in  the  lease  is  there  a  corresponding 
covenant  compelling  Wakelin  to  accept  a  renewal.  The  cove- 
nant is  therefore  unilateral.  Bruce  v.  First  National  Bank, 
70  N.  Y.  154,  35  Am.  Rep.  505 ;  Swank  v.  Railroad,  72  Minn. 
380,  75  N.  W.  594. 

Time  was  of  the  essence  in  this  contract.  "If  the  parties 
have  expressly  treated  time  as  of  the  essence  of  the  contract, 
or  if  it  necessarily  follows  from  the  nature  and  circumstances 
of  the  agreement  that  it  should  be  so  regarded,  courts  of 
equity  will  not  lend  their  aid  to  enforce  specifically  the  agree- 
ment regardless  of  the  limitation  of  time.'*  Coleman  v.  Ap- 
pelgarth,  66  Md.  21,  6  Am.  St.  Rep.  417, 11  Atl.  284. 

"Where  a  contract  is  in  anywise  unilateral,  as,  for  instance, 
in  the  case  of  an  option  to  purchase,  or  a  right  of  renewal, 
or  of  any  other  condition  in  favor  of  one  party  and  not  of 
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the  other,  then  any  delay  in  the  party  in  whose  favor  the 
contract  is  binding  is  looked  at  with  special  strictness.  .  .  . 
In  such  cases  a  court  of  equity  will  hold  that  in  consequence  of 
one  party  being  bound  and  yet  unable  to  enforce  the  unilateral 
contract  against  the  other,  who  is  free,  the  parties  do  not 
stand  on  an  equal  footing,  and  that,  in  consideration  of  these 
things,  time  must  be  deemed  of  the  essence  of  the  contract, 
and  that  when  the  time  given  by  the  memorandum  expires 
without  performance  on  the  part  of  the  option-holder  the 
right  of  such  holder  is  ipso  facto  gone/'  HoUman  v.  Cordon, 
143  Mo.  369,  45  S.  W.  275. 

'^But  where  the  contract  imposes  no  obligation  upon  him, 
leaves  it  optional  with  him  to  do  a  certain  thing  at  a  certain 
time,  in  such  a  case  time  is  of  the  essence  of  the  contract,  in 
the  broadest  sense  of  the  rule,  and  the  failure  of  the  party  to 
comply  with  its  terms  deprives  him  of  the  right  to  demand 
the  enforcement  of  the  contract/'  Stembridge  v.  Stembridge, 
87  Ky.  91,  7  S.  W.  613.  See,  also.  Carter  v.  PhiUips,  144  Mass. 
102, 10  N.  E.  500 ;  Mason  v.  Payne,  47  Mo.  518. 

It  is  immaterial  how  sick  Wakelin  was  or  how  seriously  he 
was  injured.  He  comes  into  court  with  bad  grace,  crying 
of  his  injuries,  and  because  of  them  asks  to  be  forgiven  for 
violating  his  contract,  for  the  reason  that  he  had  four  years 
and  six  months  almost  before  the  day  of  his  accident  in  which 
to  give  this  notice  to  Monihon.  He  had  a  long  period  in  which 
to  give  this  notice.  If  he  chose  to  postpone  it  and  run  the 
chances  up  to  the  last  minute,  he,  and  not  Monihon,  should 
suffer  for  his  hazard.  He  should  endure  the  results  of  his 
own  negligence.  Mason  v.  Weirengo,  113  Mich.  151,  67  Am. 
St.  Rep.  461,  71  N.  W.  489 ;  Herter  v.  Mullen,  9  App.  Div.  593, 
41  N.  Y.  Supp.  708 ;  Haynes,  v.  Aldrich,  133  N.  Y.  287,  28  Am. 
St.  Rep.  636,  31  N.  E.  94. 

Baker  &  Bennett,  for  Appellee. 

It  is  a  well-established  principle  of  equity  jurisprudence 
that  time  is  not  of  the  essence  of  the  contract  unless  made  so 
by  the  parties.  But  it  is  contended  that  this  contract  does 
not  fall  within  this  rule,  because  it  is  an  optional  or  unilateral 
contract;  that  such  contracts  are  not  favored  in  equity;  and 
that  the  party  having  the  option  must  strictly  perform  his 
part  of  the  contract  before  he  is  entitled  to  the  benefit  of  the 
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option.  It  may  be  admitted,  for  the  sake  of  the  argument, 
that  contracts  purely  optional  or  unilateral  are  looked  upon, 
both  at  law  and  in  equity,  diflEerently  from  those  contracts 
which  are  mutual.  That  the  parties  claiming  the  benefit  of 
the  contract,  and  asking  for  its  enforcement  in  a  court  of 
equity,  will  be  held  to  a  stricter  performance  on  his  part  than 
on  the  case  of  contracts  that  are  mutual  and  are  equally  bind- 
ing on  both  parties.  But  the  error  into  which  counsel  have 
fallen  is  in  classing  the  contract  now  in  consideration  as  a 
unilateral  or  one-sided  contract.  In  the  case  of  House  v. 
Jackson^  the  supreme  court  of  Oregon  says:  *'It  is  now  wfeU 
settled  that  an  optional  agreement  to  convey  or  renew  a 
lease  without  any  covenant  or  obligation  to  purchase  or  accept, 
and  without  any  mutuality  of  remedy,  will  be  enforced  in 
equity  if  it  is  made  upon  proper  consideration,  or  forms  part 
of  a  lease  or  other  contract  between  the  parties  that  may  be 
the  true  consideration  for  it."  House  v.  Jackson,  24  Or.  89, 
32  Pac.  1027.  To  the  same  effect,  see  Schraeder  v.  Oemeinder, 
10  Nev.  355;  Stansbury  v.  Fnnger,  11  Gill  &  J.  (Md.)  152; 
Souffrain  v.  McDonald,  27  Ind.  269 ;  Cooper  v.  Pence,  21  CaL 
404 ;  Hall  V.  Center,  40  Cal.  63 ;  Waters  v.  Bew,  52  N.  J.  Eq. 
787,  29  Atl.  590. 

It  will  be  seen,  therefore,  that  an  optional  provision  in  a 
mutual  contract  is  not  within  the  principle  applied  by  courts 
of  equity  to  contracts  wholly  optional  in  their  character,  and 
that  when  the  optional  clause  fofms  part  of  a  lease  or  other 
contract  the  whole  contract  will  be  treated  in  equity  as  a 
mutual  contract,  and  the  general  equitable  doctrine  that  time 
18  not  of  the  essence  of  the  contract  unless  specifically  made 
so  by  the  parties  will  be  applied  to  the  whole  contract. 

The  case  of  New  York  Life  Ins.  Co.  v.  Reston  was  an  action 
for  the  specific  performance  of  a  covenant  to  renew,  contained 
in  a  lease,  provided  lessee  gave  notice  of  his  intention  to  renew 
prior  to  certain  date.  The  notice  was  not  given  until  thirty- 
five  days  after  the  date  specified  in  the  lease.  The  excuse 
given  was,  that  the  lessee  had  honestly  been  mistaken  as  to 
the  time  the  notice  should  have  been  given,  but  no  fraud  or 
fault  on  the  part  of  the  lessor  was  charged.  When  the  notice 
was  given  the  lessee  was  informed  that  the  time  had  expired 
and  no  renewal  would  be  made.  In  the  decision  of  this  case 
the  court  says:     *'In  the  absence  of  any  express  intention 
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on  his  part,  it  cannot  reasonably  be  presumed  that  the  plaintiff 
would  knowingly  surrender  so  valuable  an  interest  as  he  had 
in  that  lease  without  adequate  compensation.  Neither  should 
its  honest  mistake  of  a  fact,  under  all  the  circumstances,  be 
regarded  as  laches.  .  .  .  Time  was  not  originally  of  the  es- 
sence of  the  contract.  It  was  not  ingrafted  into  it  by  subse- 
quent notice,  and  the  delay  on  plaintiff's  part  in  expressing 
his  option  was  not  so  great  as  to  constitute  laches.  I  cannot 
assent  to  the  proposition  that  there  was  no  mutuality  in  the 
covenant  to  renew."  The  court  decreed  a  renewal  of  the 
lease  as  prayed  for.  New  York  Life  Ins.  Co.  v.  Resion,  10 
Abb.  50.  To  the  same  effect  are  Reed  v.  St.  John,  2  Daly,  213 ; 
Banks  v.  HaskeU,  U.  S.  Dig.  1877,  493 ;  Jones  v.  Rollins,  29 
Me.  351,  50  Am.  Dec.  593;  Sdden  v.  Camp,  95  Va.  527,  28 
S.  E.  877. 

SLOAN,  J. — The  appellant,  James  D.  Monihon,  is  the 
owner  of  a  building  in  the  city  of  Phoenix  known  as  the 
''Monihon  Block.''  On  the  first  day  of  May,  1893,  Monihon 
leased  to  J.  A.  Kurtz  and  E.  S.  Wakelin  the  corner  storeroom 
in  said  building  for  the  term  of  five  years,  at  the  rental  of 
one  hundred  dollars  per  month.  The  lease  was  in  writing,  and 
contained  the  following  provision:  **The  lessees  by  giving 
lessor  six  months'  written  notice,  shall  have  privilege  to  renew 
this  lease  at  end  of  term  for  same  purposes,  and  rate  of  rent 
and  manner  of  payment,  as  above."  This  lease  was,  during 
the  term,  assigned  to  Wakelin  &  Co.,  a  firm  composed  of  E.  S. 
Wakelin  and  Amanda  Kurtz.  Subsequently,  Amanda  Kurtz 
withdrew  from  the  firm,  and  Wakelin  continued  in  possession 
of  the  leased  premises,  and  paid  the  rent  as  it  became  due. 
The  original  term  of  the  lease  expired  May  1,  1898.  On  Oc- 
tober 28,  1897, — ^two  days  before  the  expiration  of  the  time 
within  which,  by  the  terms  of  the  lease,  the  lessees  might 
exercise  their  option  of  renewal, — Wakelin  was  thrown  from 
his  horse,  and  so  severely  injured  that  he  was  taken  to  the 
hospital,  where  he  remained  physically  and  mentally  inca- 
pacitated  for  business  until  November  22,  1897.  On  this  day 
he  was  taken  by  his  physician  to  his  store,  where  he  wrote  out 
a  notice  of  his  intention  to  claim  a  renewal  of  the  lease,  and 
had  this  notice  served  upon  Monihon.  In  the  meanwhile 
Monihon  had  entered  into  negotiations  with  one  Keifer  for 
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the  renting  of  his  storeroom  at  one  hundred  and  forty  dollars 
per  mouth,  but  no  binding  agreement  had  been  entered  into 
for  the  renting  of  the  storeroom  to  Keif er  prior  to  service  of 
the  notice  of  Wakelin 's  intention  to  renew.  Monihon  refused 
to  renew  the  lease  to  Wakelin  at  the  expiration  of  the  term, 
•claiming  that  the  latter  had  forfeited  his  right  of  renewal 
because  of  his  failure  to  give  notice  of  his  intention  within 
the  time  specified  in  the  lease,  whereupon  Wakelin  brought 
this  suit  to  compel  Monihon  to  specifically  perform  the  cove- 
nant of  renewal,  and  execute  a  new  lease.  A  decree  was  en- 
tered by  the  court  below  in  favor  of  Wakelin,  as  prayed  for 
in  the  complaint. 

The  findings  of  the  court  upon  what  we  consider  the  cen- 
tral and  controlling  facts  in  the  case  were  as  follows:  ''That 
the  court  further  finds  that  on  October  28,  1897,  more  than 
six  months  before  the  expiration  of  said  lease,  plaintiff  had 
elected  and  determined  to  exercise  his  option  to  renew  said 
lease,  and  had  then  determined  and  intended  to  give  the 
defendant  notice  in  writing  of  such  intention  and  determina- 
tion six  months  prior  to  the  expiration  of  the  term  of  said 
lease,  but  because  of  an  accident  that  happened  to  plaintiff 
without  his  fault,  and  which  he  could  not  prevent,  the  plaintiff 
was  so  injured  as  to  render  him  physically  and  mentally  in- 
capacitated from  giving  such  notice  at  any  time  between 
the  said  28th  day  of  October,  1897,  and  on  the  22d  day  of 
November,  1897,  the  plaintiff  did  give  the  defendant  written 
notice  of  his  election  and  determination  to  demand  renewal 
of  said  lease  for  the  term  of  five  years  from  its  expiration; 
and  the  court  further  finds  that  at  the  time  said  notice  was 
given,  on  November  22,  1897,  the  defendant,  J.  D.  Monihon, 
had  made  no  contract  for  the  letting  of  said  |)  remises  to  any 
other  person,  and  was  in  the  same  position  respecting  said 
premises,  and  the  use  or  leasing  thereof,  as  on  November  1, 
18d7."  Appellant  attacks  these  findings  of  the  court,  and 
particularly  the  one  that  on  November  22d,  when  the  notice 
was  given  by  Wakelin  of  his  intention  to  renew,  JHonihon 
had  made  no  contract  for  the  letting  of  the  premises  to  any 
other  person,  and  was  in  the  same  pasition  respecting  the 
premises  and  its  leasing  as  on  November  1,  1897,  when,  by 
the  strict  letter  of  the  contract,  Wakelin 's  option  to  renew 
expired*    An  examination  of  the  testimony  upon  this  point 
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discloses  that  while  it  is  very  probable  that  Monihon  could 
have  rented  the  premises  to  Keifer  at  the  expiration  of  the 
lease  for  one  hundred  and  forty  dollars  per  month,  yet  it 
was  not  shown  that  he  had  entered  into  any  binding  agree- 
ment of  lease  with  Keifer  or  any  one  else ;  and  hence  the  find- 
ing is  supported  by  the  evidence.  The  question,  therefore, 
becomes  one  of  law,  which  may  be  stated  thus :  Will  a  court 
of  equity  decree  specific  performance  of  a  contract  of  renewal 
in  a  lease,  where  the  lessee,  by  reason  of  unavoidable  accident 
causing  his  disability,  failed  to  give  notice  of  his  intention 
to  renew  within  the  time  specified  in  the  lease  for  the  giving 
of  such  notice,  and  the  notice  is  actually  given  at  the  first 
opportunity  offered  the  lessee,  and  where  it  appears  that  the 
lessor,  by  reason  of  the  delay  in  giving  notice,  is  not  put  in 
a  worse  position  than  he  would  have  been  in  had  the  notice 
been  given  in  time  t  It  is  contended  by  counsel  for  appellant 
that  the  covenant  to  renew  the  lease  was  nothing  more  than 
a  naked  option — a  unilateral  agreement.  If  this  contention 
be  sound,  it  has  an  important  bearing  upon  the  question  under 
consideration.  An  option  to  purchase,  or  to  renew  a  lease, 
standing  alone,  unsupported  by  any  consideration  which  has 
passed,  both  in  law  and  equity  is  regarded  differently  from 
a  covenant  to  convey,  or  to  renew  a  lease  forming  an  integral 
part  of  a  contract  or  lease,  containing  several  distinct  cove- 
nants, and  founded  upon  an  adequate  consideration.  The 
latter  is  treated  as  more  than  a  mere  privilege,  and  as  having 
all  of  the  elements  of  a  mutual  contract.  Hall  v.  Center,  40 
Cal.  63 ;  Souffrain  v.  McDonald,  27  Ind.  269 ;  House  v.  Jackson, 
24  Or.  89,  32  Pac.  1027.  Such  covenant  to  convey  or  to  renew 
a  lease,  unless  it  be  otherwise  declared  in  the  iustrument  itself, 
is  properly  held  to  constitute  a  substantial  part  of  the  whole 
contract,  because  it  might  well  be  considered  as  a  material 
inducement  which  led  to  its  execution.  In  the  case  at  bar  this 
is  illustrated  by  the  testimony  of  Wakelin.  In  effect,  he  testi- 
fied that,  had  no  covenant  to  renew  been  inserted  in  the  writ- 
ten leasOi  he  would  not  have  agreed  to  it,  for  the  reason  that 
the  premises  at  the  time  had  a  prospective  value  as  a  place 
of  business  greater  than  it  then  possessed,  and  he  therefore 
agreed  to  pay  the  stipulated  rent  for  the  term,  because  of 
the  privilege  of  leasing  the  premises  for  a  further  term  when 
the  premises,  through  the  growth  of  the  town  and  the  exten- 
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sion  of  trade,  should  be  made  more  valuable  to  him  as  a  busi- 
ness stand.  We  view  the  covenant  to  renew  in  the  lease  as 
a  mutual  contract,  founded  upon  an  adequate  consideration, 
and  will  therefore  give  attention  to  the  law  applicable  to 
contracts  of  renewal,  rather  than  to  mere  options  to  renew. 

It  is  contended  that  time  is  of  the  essence  of  such  a  contract 
of  renewal,  and  that,  therefore,  equity  cannot,  without  making 
a  new  contract  between  the  parties,  relieve  against  its  for- 
feiture, even  if  occasioned  solely  by  unavoidable  accident,  and 
may  not  decree  specific  performance  of  such  contract  under 
such  circumstances.  That  time  is  of  the  essence  of  such  a  con- 
tract is  doubtless  true.  Covenants  of  renewal  in  written  leases, 
where  the  giving  of  notice  of  intention  within  a  specified 
time  is  made  a  condition  precedent  to  such  ^renewal,  are  gen- 
erally so  understood  and  treated  by  the  parties  themselves, 
and  so  regarded  by  the  courts.  The  reason  why  they  are  so 
regarded  is  that  a  failure  to  give  notice  might  result  in 
serious  loss  and  inconvenience  to  a  lessor,  and,  when  such 
a  result  is  apt  to  follow  a  failure  to  comply  with  the  terms 
of  a  contract  calling  for  the  performance  of  any  act  within 
a  particular  time,  time  is  then  regarded  as  of  the  essence  of 
such  contract.  It  is  therefore  required  of  a  party  to  such  a 
contract  that  he  keep  his  contract  with  literal  strictness,  or 
suffer  the  consequences  of  his  failure.  The  distinction  between 
a  contract  in  which  time  is  of  the  essence  and  a  contract  in 
which  time  is  not  made  of  the  essence  is  that  strict  perform- 
ance is  required  of  the  terms  of  the  former  within  the  time 
specified,  where  such  performance  is  possible,  and  the  latter 
is  regarded  only  as  requiring  that  its  terms  be  performed 
within  a  reasonable  time.  While  the  law  so  regards  and  treats 
a  contract  in  which  time  is  of  the  essence,  it  is  not  true  that 
a  court  of  equity  will  refuse  in  every  instance  to  specifically 
enforce  a  contract  in  which  time  is  of  the  essence,  and  where 
its  terms  in  this  respect  were  not  literally  complied  with ;  nor 
is  it  strictly  true  that  in  so  doing  a  new  contract  is  made 
between  the  parties.  It  is  rather  true  that  a  court  of  equity, 
in  relieving  against  the  consequences  of  unavddable  failure 
to  perform  the  contract  within  the  time  specified,  does  so 
upon  the  theory  that  it  is  enforcing  the  contract  in  the  true 
intent  and  meaning  of  the  parties;  for  it  will  not  be  regarded 
that  anything  more  is  intended  by  such  a  contract  than  that 
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there  should  be  perfect  good  faith  and  utmost  diligence  to 
perform  its  terms  within  the  time  specified.  Anything  short 
of  the  utmost  good  faith  and  diligence  on  the  part  of  the  party 
seeking  to  be  relieved  from  the  consequences  of  a  failure  to 
conform  strictly  to  the  terms  of  such  contract  will  not  be  re- 
garded as  suflScient;  but  where  it  appears  that  by  the  act  of 
the  other  party,  or  by  unavoidable  accident  of  such  character 
as  could  not  be  foreseen  and  guarded  against,  the  performance 
of  the  contract  with  the  exercise  of  due  diligence  was  rendered 
impossible,  and  the  party  at  the  earliest  opportunity  per- 
formed his  part  of  the  contract,  the  court  will  enforce  it, 
provided  this  can  be  done,  and  the  parties  be  left  in  the  same 
relative  position  they  would  have  been  in  had  no  delay  oc- 
curred in  the  performance  of  the  contract  according  to  its 
terms.  In  determining  whether  the  contract  can,  under  such 
circumstances,  be  enforced  without  injury,  the  test  is  not  that 
the  one  party  may  be  able  to  profit  by  the  failure  of  the 
other,  but  rather  that  he  does  not  lose  an  advantage  which 
he  would  have  had  had  no  failure  occurred. 

Applying  these  principles  to  the  case  at  bar,  the  court  found 
that  the  giving  of  notice  by  Wakelin  within  the  time  specified 
in  the  contract  was  rendered  impossible  by  reason  of  his  acci- 
dent and  misfortune,  that  he  availed  himself  of  the  earliest 
opportunity  to  give  the  notice  which  his  situation  permitted, 
and  that  Monihon  did  not  suffer  loss  by  reason  of  the  delay. 
It  is  such  a  case  as  warranted  a  court  of  equity  in  enforcing 
the  contract,  notwithstanding  the  failure  of  Wakelin  to  comply 
literally  with  the  terms  of  the  covenant  of  renewal.  Want  of 
good  faith  or  diligence  could  not  be  predicated  upon  the  fact 
that  Wakelin  did  not  give  notice  prior  to  his  accident,  for 
to  do  so  would  be  to  inflict  a  penalty  upon  him  for  availing 
himself  of  a  right  given  him  by  the  contract.  Had  Wakelin 
waited  until  the  last  moment,  and  then  was  prevented  by 
accident  from  giving  notice,  his  conduct  might  then  have 
properly  been  characterized  as  culpable  negligence.  But  the 
fact  was  that  Wakelin  had  two  whole  days  within  which  to 
serve  the  notice  upon  Monihon,  who,  as  it  appears,  was  at  the 
time  in  Phoenix ;  and  hence,  in  the  ordinary  course  of  things, 
there  was  ample  time  remaining  within  which  he  could  have 
been  reached  and  served  with  notice.  We  conclude  therefore, 
under  the  findings,  that  no  equitable  principle  was  violated  hy 
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the  trial  court  in  decreeing  specific  performance  of  the  cove- 
nant to  renew  the  lease  in  question,  and  the  judgment  is  ac- 
cordingly affirmed. 

Davis,  J.,  and  Doan,  J.,  concur. 


[CivU  No.  646.    FUed  March  15,  1899.] 
[56  Pac  876.] 

ANDREW  CRONLT,  on  behalf  of  himself  and  all  other 
taxpayers  of  the  City  of  Tucson,  Plaintiffs  and  Appel- 
lants, V.  CITY  OF  TUCSON  et  al.,  Defendants  and 
Appellees. 

ft.  Elections — Qualification  ot  Voter — Eev.  Stats.  XJ.  S.  1878,  Sbo. 
1860  (Organic  Act),  Construed  —  Power  ot  Legislature  — 
Woman's  Suffrage. — Subject  to  the  restrictions  of  section  1860, 
supra,  that  the  right  to  vote  should  be  limited  to  citizens  of  the 
United  States,  or  to  those  who  have  declared  their  intention  to  be- 
come such,  above  the  age  of  twenty-one  years,  the  legislature  of  this 
territory  has  the  power  to  confer  the  elective  franchise  upon 
females. 

C.  Same — Same— Laws  Ariz.  1897,  Act  No.  76,  Seo.  2,  Void  as  in 
Conflict  with  Eev.  Stats.  TJ.  S.  1878,  Seo.  1860  (Organic  Act). 
— The  statute,  supra,  by  its  terms  conferring  the  right  to  vote 
at  municipal  elections  upon  all  taxpayers,  male  and  female, 
without  regard  to  age  or  citizenship,  is  in  conflict  with  section 
1860,  supra,  and  is  void. 

8.  Same — Same — Same — ^Void  for  Ambigottt  and  XJncertaintt. — The 
statutet,  supra,  providing  that  "every  taxpayer  shall  be  entitled  to 
vote"  at  any  city  election,  may  mean  every  resident  taxpayer,  or 
every  taxpayer  without  regard  to  residence  within  the  city;  again, 
the  language  used  may  convey  the  meaning  that  the  taxpayer  must 
be  one  paying  taxes  within  the  city,  or  it  may  be  read  to  include 
a  taxpayer  whose  taxable  property  is  without  the  limits  of  the 
dty;  and  such  is  the  uncertainty  and  ambiguity  in  the  language 
used  that  it  is  void. 

4.  Statutory  Construction — Constitutional  Law  — Ambiguity  —  Un- 
certainty.— -In  construing  statutes  in  part  unconstitutional,  the 
rule  is,  that  whenever,  after  striking  out  unconstitutional  portions, 
that  which  remains  is  so  ambiguous  in  its  meaning  that  the  legis- 
lative intent  cannot  be  with  reasonable  certainty  ascertained,  the 
whole  act  must  faU. 
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5.  Same — Elections — Municipal  Bonds — Act  or  Gongbess  or  March 
4,  1898,  Construed— Two  Thirds  op  Qualified  Voters  Inter- 
preted.— In  the  statute,  supra,  providing  for  the  issuance  of  bonds 
for  municipal  purposes  when  authorized  by  the  affirmative  vote  of 
two  thirds  of  the  qualified  voters,  cast  at  an  election  to  be  held  as 
therein  specified,  the  proper  construction  of  the  term  "two  thirds 
of  the  qualified  voters"  is  not  two  thirds  of  those  qualified  to  vote, 
but  two  thirds  of  those  qualified  and  actually  voting. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

S.  M..  Franklin,  for  Appellants. 

C.  W.  Wright,  for  Appellees. 

SLOAN,  J. — Appellant,  Andrew  Cronly,  on  behalf  of  him- 
self and  other  taxpayers  of  the  city  of  Tucson  similarly  sit- 
uated, brought  suit  in  the  court  below  against  the  mayor  and 
common  council  of  the  city  of  Tucson  to  restrain  the  latter 
from  issuing  bonds  of  the  city  for  the  purpose  of  constructing 
a  water  and  sewerage  system.  By  the  provisions  of  the  act  of 
Congress  of  March  4,  1898,  any  city  in  any  of  the  territories 
having  a  bona  fide  population  of  not  less  than  one  thousand 
persons,  is  authorized  to  issue  bonds  **for  sanitary  and  health 
purposes,  the  construction  of  sewers,  waterworks  and  the 
improvement  of  streets."  It  was  provided  in  the  act  that 
before  the  issuance  of  such  bonds  "the  mayor  and  common 
council  of  said  chartered  municipal  corporation  shall  cause 
an  election  to  be  held  in  such  city  or  town,  and  the  mayor 
and  common  council  of  such  municipal  corporation  shall  cause 
to  be  published  in  a  newspaper  of  general  circulation,  pub- 
lished in  such  city  or  town,  a  notice  of  the  time  and  place  or 
places  of  holding  such  election.  Such  notice  shall  be  given 
at  least  thirty  days  before  such  election.  On  the  question  of 
the  issuance  of  said  bonds,  no  person  shall  be  qualified  to 
vote  except  he  be  in  all  respects  a  qualified  elector  and  owner 
of  real  or  personal  property  subject  to  taxation  within  the 
municipality.  Li  case  two  thirds  of  the  qualified  voters,  as 
above  described,  shall  vote  aflSrmatively  for  the  issuance  of 
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£aid  bonds,  then  the  mayor  dnd  common  council  shall  issue 
the  same,  and  not  otherwise."  In^  pursuance  of  said  act,  on 
May  5,  1898,  an  election  was  held  in  the  city  of  Tucson  for 
the  purpose  of  determining  the  question  whether  or  not  bonds 
to  the  amount  of  one  hundred  thousand  dollars  for  the  purpose 
of  constructing  sewers  and  waterworks  for  said  city  should 
be  issued.  At  this  election  more  than  two  thirds  of  the  votes 
east  were  in  favor  of  the  issuance  of  the  bonds.  The  complaint 
attacks  the  validity  of  this  election  upon  the  ground  that 
female  taxpayers  qualified  to  vote  at  said  election  were  by 
the  election  officers  denied  the  right,  and  prevented  from 
voting,  and  that  there  were  sufficient  of  these  to  have  changed 
the  result  of  the  election,  had  they  been  permitted  to  exercise 
their  right  to  vote  thereat.  It  was  also  charged  in  the  com- 
plaint, as  an  additional  ground  for  enjoining  the  issuing  of 
bonds,  that  there  were  in  the  city  of  Tucson  at  the  time  of 
the  election  over  eight  hundred  electors  qualified  to  vote  on 
the  question  submitted;  that  of  these  but  two  hundred  and 
thirty  actually  voted,  one  hundred  and  ninety-six  having  voted 
for,  and  twenty-eight  against,  the  issuing  of  said  bonds,  and 
six  having  cast  blank  ballots;  that,  therefore,  ''two  thirds  of 
the  qualified  voters"  did  not  vote  affirmatively  for  the  issuance 
of  the  bonds.  The  complaint  was  held  bad  on  demurrer,  the 
trial  court  finding  that  neither  of  the  grounds  stated  in  the 
complaint  constituted  a  valid  objection  to  the  issuance  of 
said  bonds.  It  was  contended  by  appellant  that  the  trial  court 
erred  in  sustaining  the  demurrer,  and  that  upon  both  of  the 
alleged  grounds  the  court  should  have  held  the  bond  election 
void. 

Upon  the  first  point,  appellant  relied  upon  the  second  section 
of  act  No.  76  of  the  Laws  of  1897,  as  conferring  upon  female 
taxpayers  the  right  to  vote  at  all  municipal  elections.  Said 
section  reads  as  follows :  '*  At  any  city  election  every  taxpayer 
shall  be  entitled  to  vote  without  distinction  of  sex,  but  nothing 
herein  shall  be  considered  as  abridging  the  right  of  elective 
franchises  possessed  by  any  person."  The  limitation  pre- 
scribed by  the  organic  law  upon  the  power  of  the  legislature 
to  grant  the  elective  franchise  is  found  in  section  1860  of  the 
Revised  Statutes  of  the  United  States.  This  section,  in  so  far 
as  it  applies  to  the  subject  we  are  now  considering,  reads  as 
follows:    **At  all  subsequent  elections  in  any  territory  here- 
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after  organized  by  Congress,  as' well  as  other  elections  in  ter- 
ritories already  organized,  .the  qualifications  of  voters  and  of 
holding  office  shall  be  such  as  may  be  prescribed  by  the  legis- 
lative assembly  of  each  territory,  subject  nevertheless  to  the 
following  restrictions  on  the  power  of  the  legislative  assembly^ 
namely:  First.  The  right  of  suffrage  and  of  holding  office 
shall  be  exercised  only  by  citizens  of  the  United  States  above 
the  age  of  twenty-one  years  and  by  those  above  that  age  who 
have  declared,  on  oath  before  a  competent  court  of  record, 
their  intention  to  become  such,  and  have  taken  an  oath  to 
support  the  constitution  and  government  of  the  United 
States."  The  supreme  court  of  the  United  States,  in  Minor  v. 
Ha^persett,  21  Wall.  162,  has  held  that  the  word  ''citizen,'* 
as  used  in  the  constitution  and  laws  of  the  United  States,  has 
uniformly  conveyed  the  idea  of  membership  of  a  nation,  and 
nothing  more,  and  hence  includes  either  sex  alike.  The  limi- 
tation  placed  by  the  first  subdivision  of  said  section  1860 
being  expressed  by  the  term  ** citizens  of  the  United  States,'* 
it  is  clearly,  then,  within  the  power  of  the  legislature  to  confer 
the  elective  franchise  upon  females  over  the  age  of  twenty-one 
years,  and  who  are  citizens,  either  by  birth  or  naturalization. 
The  act  of  the  legislature  above  referred  to,  however,  by  its 
terms  attempts  to  confer  the  right  to  vote  at  municipal  elec- 
tions upon  all  taxpayers,  male  and  female,  without  regard 
to  age  or  citizenship,  and  therefore  clearly  transcends  the 
power  of  the  legislature  as  limited  by  the  organic  law.  Even 
were  the  act  not  objectionable  in  this  regard,  it  is  doubtful 
if  effect  could  be  given  it,  because  of  its  ambiguity  and  un- 
certainty. The  language  ''every  taxpayer  shall  be  entitled 
to  vote"  may  mean  every  resident  taxpayer,  or  every  taxpayer, 
without  regard  to  residence  within  the  city.  Again,  the  lan- 
guage used  may  convey  the  meaning  that  the  taxpayer  must 
be  one  paying  taxes  within  the  city,  or  it  may  be  read  to  in- 
clude a  taxpayer  whose  taxable  property  is  without  the  limits 
of  the  city,  and  who  therefore  pays  no  city  taxes.  So,  there- 
fore, if,  under  any  rule  of  statutory  construction,  we  could 
give  effect  to  section  2  of  said  act  No.  76  of  the  Laws  of  1897, 
to  the  extent  that  it  does  not  violate  the  organic  act  above 
referred  to  with  respect  to  age  and  citizenship,  yet  in  doing 
this  such  is  the  uncertainty  and  ambiguity  in  the  language 
userl  that  we  could  not  be  certain  that  the  legislative  intent 
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was  being  thus  carried  out  in  its  entirety.  In  construing 
statutes  in  part  unconstitutional,  the  rule  is,  that  whenever, 
after  striking  out  unconstitutional  portions,  that  which  re- 
mains is  so  ambiguous  in  its  meaning  that  the  legislative  in- 
tent cannot  be  with  reasonable  certainty  ascertained,  the 
whole  act  must  fall.  We  therefore  hold  said  section  2  of  said 
act  No.  76  of  the  Laws  of  1897,  in  its  entirety,  to  be  inoper- 
ative and  void.  This  disposes  of  the  first  question  presented. 
The  question  whether  at  the  election  the  issuance  of  the 
bonds  was  assented  to  by  a  sufficient  number  of  voters  to 
authorize  the  issuance  of  the  bonds  under  the  requirements 
of  the  congressional  act  referred  to  turns  upon  the  construc- 
tion of  the  term  ''two  thirds  of  the  qualified  voters. as  above 
described,"  as  this  language  was  used  in  said  act.  There  is 
a  clear  distinction  between  an  elector  and  a  voter.  The  former 
is  one  who  legally  has  the  right  to  vote,  and  the  latter  is  one 
who  not  only  possesses  the  right,  but  who  does  actually  vote. 
Sanford  v.  Prentice,  28  Wis.  362.  In  Carroll  Co,  v.  Smith, 
111  U.  S.  556,  4  Sup.  Ct.  539,  the  supreme  court,  in  constru- 
ing the  term  ** qualified  voters"  as  used  in  the  Mississippi 
constitution,  said  that  these  •words  **must  be  taken  to  mean, 
not  those  qualified  and  entitled  to  vote,  but  those  qualified 
and  actually  voting.  In  that  connection,  a  voter  is  one  who 
votes,  not  one  who,  although  qualified  to  vote,  does  not  vote." 
That  Congress  recognized  in  the  act  distinction  between  the 
words  ** elector"  and  ** voter"  we  think  is  apparent  from 
the  fact  that  in  the  preceding  sentence  to  the  one  containing 
the  phrase  under  consideration  the  former  word  is  used  in 
its  precise  sense.  It  is  contended  by  counsel  for  appellant 
that  the  phrase  **as  above  described"  enlarges  the  meaning 
of  the  words  '*two  thirds  of  the  qualified  voters"  so  as  to  give 
them  the  meaning  of  two  thirds  of  those  qualified  to  vote.  We 
think  a  simpler  and  more  grammatical  method  of  arriving  at 
the  meaning  of  the  phrase  would  be  to  transpose  the  word 
''qualified"  so  as  to  make  the  sentence  read,  "In  case  two 
thirds  of  the  voters,  qualified  as  above  described,  vote  affirma- 
tively," etc.  In  this  way  we  do  no  violence  to  the  structural 
arrangement  of  the  words,  and  yet  adhere  to  the  exact  mean- 
ing of  the  language  used.  Applying  this  construction  of  the 
congressional  act  to  the  facts  as  stated  in  the  complaint,  and 
we  find  that  the  issuance  of  the  bonds  in  question  was  au- 
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thorized  by  the  aflSrmative  votes  of  more  than  ''two  thirds  of 
the  qualified  voters^  as  above  described/'  of  the  city  of  Tucson. 
We  find  no  error  in  the  ruling  of  the  court  upon  the  demurrer, 
and  the  judgment  is  therefore  affirmed. 

Street,  G.  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  132.    Filed  March  15,  1899.] 

[66  Pac  738.] 

WILLIAM  B.  POSTER,  Defendant  and  Appellant,  v.  TER- 
RITORY OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Criminal  Law — Instructions — ^Heasonabls  ]>otiBT. — ^An  instruction 

that  a  doubt,  to  authorize  an  acquittal,  must  be  a  reasonable  one^ 
and  it  must  arise  from  a  careful  and  candid  investigation  of  all 
the  evidence  in  the  ease,  and  unless  the  doubt  is  a  reasonable  one 
and  does  so  arise,  it  will  not  be  sufficient  in  law  to  authorize  a 
verdict  of  not  guilty,  while  not  entirely  free  from  criticism,  is 
sufficient. 

2.  Same — ^Murder — Trial — ^Instructions  —  Burden  of  Proof  —  Mm- 

GATiNO  Circumstances — Rev.  Stats.  Ariz.  1887,  Penal  Code,  Par. 
1655,  Cited. — A  charge  that  if  the  jury  find  from  the  evidence 
that  the  defendant  fired  the  fatal  shot,  then  the  burden  of  proving 
the  circumstances  of  mitigation,  or  that  justify  or  excuse  the  homi- 
cide, devolves  upon  the  defendant,  unless  the  proof  upon  the  part 
of  the  prosecution  tends  to  show  that  the  crime  committed  amounts 
to  manslaughter,  or  that  the  defendant  was  justifiable  or  excusable, 
being  an  exact  rescript  of  the  statute,  supra,  is  correct. 

8.  Same — Same — Same — Same — Self-Defense — ^No  Duty  to  Betreat. 
— ^An  instruction  upon  the  question  of  self-defense,  that  if  the 
defendant  could  have  withdrawn  from  the  danger  it  was  his  duty 
to  retreat,  is  error,  the  modern  doctrine  being,  that  when  a  person^ 
being  without  fault,  and  in  a  place  where  he  has  a  right  to  be,  is 
violently  assaulted,  he  may,  without  retreating,  repel  force  by 
force;  and  if,  in  the  reasonable  exercise  of  his  right  of  self-defense, 
his  assailant  is  killed,  he  is  justifiable. 

4.  Same — Same  —  Same  —  Self-Defense  —  Evidence  —  Sufficiency. — 
"Where  the  defendant  testified  that  he  went  to  the  door  of  his 
saloon,  being  draw|i  there  because  his  brother  and  the  deceased 
were  at  the  time  in  the  street  firing  at  each  other  with  revolvers, 
and  that  while  standing  there  he  was  fired  at  by  the  deceased,  and 
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that  he  thereupon  returned  the  fire  and  killed  the  deceased,  there 
is  sufficient  evidences,  however  contradicted,  to  justify  the  court  in 
submitting  the  issue  of  self-defense  to  the  jury. 

5.  Samii--Samk — Same — Insteuctions — Evidence. — Instructions  should 
not  ignore  any  finding  of  fact  which  the  jury  might  reasonably 
make  upon  the  evidence  before  them. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
Pletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

E.  J.  Edwards,  Moorman  &  McFarland,  and  Frank  Cox,  for 
Appellant. 

The  court  erred  in  charging  the  jury  on  the  law  of  self- 
defense.  The  court  instructed  the  jury  as  follows:  **If  the 
defendant  could  have  withdrawn  from  the  danger,  it  was  his 
duty  to  retreat.  This  means  that  between  his  duty  to  retreat 
and  his  right  to  kill,  the  defendant  must  avail  himself  of 
any  apparent  and  reasonable  avenue  of  escape  by  which  his 
danger  might  be  averted  and  the  necessity  of  slaying  his  ad- 
versary avoided."  This  is  not  the  modem  doctrine.  People 
V.  Lewis,  117  Cal.  186,  59  Am.  St.  Rep.  167,  48  Pac.  1088; 
State  V.  McCmn,  16  Wash.  249,  47  Pac.  443,  49  Pac.  216; 
Ritchey  v.  People,  23  Colo.  314,  47  Pac.  272 ;  People  v.  New- 
comer, 118  Cal.  263,  50  Pac.  405 ;  Beard  v.  United  States,  158 
U.  S.  550,  15  Sup.  Ct.  962. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 

The  contention  on  the  part  of  the  appellant  that  the  court 
€rred  in  instructing  the  jury  on  the  law  of  self-defense  is 
untenable.  This  charge  is  verbatim  the  charge  given  by  the 
trial  court  in  the  case  of  People  v.  lams,  57  Cal.  119.  This  case 
has  been  followed  and  approved  by  the  supreme  court  of 
California  in  People  v.  Guidice,  73  Cal.  226, 15  Pac.  44 ;  People 
V.  Buggy,  93  Cal.  476,  29  Pac.  26. 

SLOAN,  J. — The  appellant  was  indicted  and  tried  at  the 
March,  1898,  term  of  the  district  court  in  and  for  Graham 
County,  for  the  crime  of  murder,  and  found  guilty  of  murder 
in  the  second  degree.    From  the  order  overruling  his  motion 
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for  a  new  trial,  and  from  the  judgment  of  conviction,  this 
appeal  is  taken. 

Three  of  the  trial  court's  instructions  are  objected  to  by 
the  appellant  as  containing  reversible  error.  The  first  of  these 
reads  as  follows:  **If,  after  a  careful  comparison  and  candid 
consideration  of  all  the  evidence  in  the  case,  you  have  a  doubt 
of  the  defendant's  guilt,  it  will  then  be  your  duty  to  determine 
whether  such  doubt  is  reasonable,  and  sufficient,  in  law,  to  ac- 
quit the  defendant.  And  if  after  applying  the  law  defining 
such  doubts,  as  laid  down  in  these  instructions,  you  find  that 
the  doubt  in  question  is  not  a  reasonable  one,  then  it  will  not 
be  sufficient,  in  law,  to  acquit  the  defendant.  A  doubt,  to 
authorize  an  acquittal,  must  be  a  reasonable  one,  and  it  must 
arise  from  a  careful  and  candid  investigation  of  all  the  evi- 
dence in  the  case;  and  unless  the  doubt  is  a  reasonable  one, 
and  does  so  arise,  it  will  not  be  sufficient,  in  law,  to  authorize 
a  verdict  of  not  guilty."  While  not  entirely  free  from  criti- 
cism, this  instruction  has  been  often  approved  by  the  courts 
as  well  as  by  text-writers.  Kerr  on  Homicide,  sec.  521 ;  Spie» 
V.  People,  122  111.  1,  3  Am.  St.  Rep.  320  and  note,  12  N.  E.  865, 
and  17  N.  E.  898. 

The  court  charged  the  jury  that  "In  this  case,  if  you  find 
from  the  evidence  that  the  defendant  fired  the  fatal  shot,  then 
the  burden  of  proving  the  circumstances  of  mitigation,  or 
that  justify  or  excuse  the  homicide,  devolves  upon  the  defend- 
ant, unless  the  proof  upon  the  part  of  the  prosecution  tends 
to  show  that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable  or  excusable.'^ 
This  charge  is  objected  to  as  not  stating  the  law,  but  inasmuch 
as  it  is  an  exact  rescript  of  section  1655  of  the  Criminal  Code, 
it  is  somewhat  puzzling  to  see  why  counsel  for  appellant  should 
have  assigned  it  as  error. 

Upon  the  question  of  self-defense,  the  court  charged  the 
jury  in  this  language:  "To  justify  the  killing  of  another  in 
self-defense,  it  must  appear  that  the  danger  was  so  urgent 
and  pressing  that  in  order  to  save  his  own  life,  or  to  prevent 
his  receiving  great  bodily  harm,  the  killing  of  the  other  was 
absolutely  necessary,  or  that  the  circumstances  were  such  as 
to  excite  the  fears  of  a  reasonable  person  that  the  deceased 
intended  to  take  his  life  or  to  infiict  on  him  great  bodily  harm, 
and  that  the  defendant  really  acted  under  the  infiuence  of 
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these  fears ;  and  it  must  appear  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and  in  good  faith  en- 
deavored to  decline  further  struggle  before  the  homicide  was 
committed.  If  the  defendant  covld  have  'withdrawn  from  the 
danger,  it  was  his  duty  to  retreat.  This  mearts  that,  between 
his  duty  to  retreat  and  his  right  to  kill,  the  defendant  mu^t 
avail  himself  of  any  a/pparent  and  reasonable  avenue  of  escape 
by  which  his  danger  might  be  averted,  and  the  necessity  of 
slaying  his  adversary  avoided/'  The  portion  of  this  charge 
italicized  is  specially  objected  to.  It  is  in  almost  the  identical 
language  used  in  the  charge  of  the  court  in  the  lams  case, 
57  Cal.  115, — a  charge  which,  as  a  whole,  was  approved  by 
the  California  supreme  court,  and  on  the  authority  of  which 
this  identical  instruction  has  been  frequently  given  by  the 
trial  courts  of  the  territory.  Its  correctness  has  never  before 
been  questioned  in  this  court  so  far  as  any  reported  case  dis- 
closes. At  any  rate,  this  court  has  not  heretofore  passed  upon 
the  question.  An  examination  of  the  reported  cases  bearing 
upon  this  point  has  tjonvinced  us  that  the  instruction  does  not 
state  the  law  of  self-defense  as  now  defined  and  set  down  by 
the  more  modem  American  authorities.  The  lams  case,  in  so 
far  as  this  instruction  is  concerned,  has  been  overruled  by 
the  supreme  court  of  California  in  two  cases, — that  of  People 
V.  Lewis,  117  Cal.  186,  59  Am.  St.  Rep.  167,  48  Pac.  1088,  and 
People  V.  Newcomer,  118  Cal.  263,  50  Pac.  405.  In  the  latter 
case  the  law  is  stated  to  be  that  when  one,  without  fault  him- 
self, is  suddenly  attacked  in  a  way  that  puts  his  life  and  bodily 
safety  in  imminent  hazard,  he  is  not  compelled  to  fly,  or  to 
consider  the  proposition  of  flying,  but  he  may  stand  his 
ground  and  defend  himself  to  the  extent  of  taking  the  life  of 
the  assailant,  if  that  be  reasonably  necessary,  especially  where 
he  is  at  the  time  in  his  own  house,  and  [though]  the  assailant 
be  not  at  the  time  a  trespasser.  In  the  case  of  Beard  v.  United 
States,  158  U.  S.  550,  15  Sup.  Ct.  962,  the  supreme  court  re- 
viewed at  length  the  cases  bearing  upon  this  point,  and  quoted 
with  approval  the  summing  up  of  the  principle  of  the  right 
of  one  to  stand  his  own  ground  and  defend  himself  when 
attacked,  as  made  by  Rice  on  Evidence  (sec.  360),  which  is 
as  follows:  ''A  very  brief  examination  of  the  American  au- 
thorities makes  it  evident  that  the  ancient  doctrine  as  to  the 
duty  of  a  person  assailed  to  retreat  as  far  as  he  can,  before 
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he  is  justified  in  repelling  force  by  force,  has  been  greatly 
modified  in  this  country,  and  has  with  us  a  much  narrower 
application  than  formerly.  Indeed,  the  tendency  of  the 
American  mind  seems  to  be  very  strongly  against  the  enforce- 
ment of  any  rule  which  requires  a  person  to  flee  when  assailed 
to  avoid  chastisement  or  even  to  save  human  life;  and  that 
tendency  is  well  illustrated  by  the  recent  decisions  of  our 
courts  bearing  on  the  general  subject  of  the  right  of  self- 
defense.  The  weight  of  modern  authority,  in  our  judgment, 
establishes  the  doctrine,  that  when  a  person,  being  without 
fault  and  in  a  place  where  he  has  a  right  to  be,  is  violently 
assaulted,  he  may,  without  retreating,  repel  force  by  force; 
and  if  in  the  reasonable  exercise  of  his  right  of  self-defense 
his  assailant  is  killed,  he  is  justifiable.  ...  It  seems  to  us 
that  the  real  question  in  the  case  when  it  was  given  to  the 
jury  was,  Was  the  defendant,  under  all  the  circumstances,  jus- 
tified in  the  use  of  a  deadly  weapon  in  repelling  the  assault 
of  the  deceased?  We  mean  by  this.  Did  the  defendant  have 
reason  to  believe,  and  did  he  in  fact  believe,  that  what  he  did 
was  for  the  safety  of  his  own  life  or  to  protect  him  from 
great  bodily  harmt  On  that  question  the  law  is  simple  and 
easy  of  solution,  as  has  been  already  seen  from  the  authorities 
cited  above."  We  find  from  these  authorities,  as  well  as  others 
which  might  be  cited,  the  distinction  is  made  and  sharply  de- 
fined between  the  case  of  one  who  is  at  the  time  of  the  assault 
upon  his  own  premises  and  one  who  is  not.  To  use  the  lan- 
guage of  the  California  court,  '*  Whatever  diversity  of  opinion 
may  be  found  in  the  books  on  the  general  proposition  of  the 
duty  of  retreat,  the  right  to  stand  one's  ground  when  assailed 
in  one 's  own  home  or  upon  one 's  own  premises  was  never  seri- 
ously questioned,  even  by  the  common-law  writers."  People 
V.  Lemis,  117  Cal.  186,  59  Am.  St.  Rep.  167,  48  Pac.  1090. 

It  is  contended  by  the  territory,  that,  even  if  the  instruction 
we  are  considering  be  erroneous,  the  case  should  not  for  that 
reason  be  reversed,  because  no  case  of  self-defense  was  pre^ 
sented  by  the  evidence.  It  may  have  been  that  the  evidence 
was  weak  upon  that  point.  Still,  the  defense  was  one  of  self- 
defense;  the  case  was  tried  upon  this  theory,  and  at  the 
request  of  both  the  prosecution  and  defense  the  jury  was  in- 
structed upon  the  law  of  self-defense.  The  testimony  of  the 
appellant  was,  that  he  went  to  the  door  of  his  saloon,  being 
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drawn  there  because  his  brother  and  the  deceased  were  at 
the  time  in  the  street,  firing  at  each  other  with  revolvers,  and 
that  while  standing  in  the  door  of  his  saloon,  in  the  presence 
of  his  son,  he  was  fired  at  by  the  deceased ;  that  he  thereupon 
returned  the  fire,  and  killed  the  deceased.  As  stated  in  People 
V.  Newcomer,  118  Cal.  263,  50  Pac.  405,  "the  jury  were  not 
bound  to  take  the  testimony  of  appellant  ais  true,  but  instruc- 
tions should  not  ignore  any  finding  of  fact  which  a  jury  mightl 
reasonably  make  upon  the  evidence  before  them."  However 
much  the  appellant  may  have  been  contradicted  by  other  wit- 
nesses, it  is  quite  certain  from  the  evidence  that  he  was  at  the 
time  of  the  shooting  on  his  own  premises;  and  hence,  under 
the  authorities  cited  above,  for  this  reason,  if  for  no  other,  the 
instruction  contained  reversible  error,  and  the  judgment  and 
order  will  therefore  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Street,  C.  J.,  and  Davis,  J.,  concur. 


[Civil  No.  649.    Filed  March  15,  3899.] 
[56  Pac.  720.] 

EDWAED  ARHELGER,  Administrator  of  the  Estate  of 
Alexander  Graydon,  deceased,  Plaintiff  and  Appellant, 
V.  THE  MUTUAL  LIFE  INSURANCE  COMPANY 
OP  NEW  YORK,  Defendant  and  Appellee. 

1.  Appeal  and  Error — ^Necessity  for  Written  Opinion — ^Bev.  Stats. 

Ariz.  1887,  Par.  948,  Construed— Not  Jurisdictional. — The  stat- 
ute, supra,  providing  that  "the  opinion  in  all  cases  which  are  re- 
versed and  remanded  for  a  new  trial  shall  be  in  writing,"  does  not 
apply  to  a  case  where  the  judgment  is  reversed  without  being  re- 
manded for  a  new  trial.  Nor  is  there  anything  in  the  statute, 
supra,  which  makes  the  filing  of  an  opinion  in  any  case  a  juris- 
dictional prerequisite  to  the  entering  of  a  valid  and  enforceable 
judgment. 

2.  Same — Judgment — ^Beversal — Power   to   Direct   Trial   Court   to 

Enter  Judgment — Bev.  Stats.  Ariz.  1887,  Par.  949,  Construed, 
AND  Pars.  951,  953,  CrrsD. — Paragraph  949,  supra,  providing  that 
when  the  judgment  of  the  lower  court  is  reversed  the  supreme 
court  shall  proceed  to  render  such  judgment  as  the  court  below 
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should  have  rendered,  except  when  it  in  necessary  that  some  matter 
of  fact  be  ascertained^  when  the  cause  shall  be  remanded  for  a  new 
trial,  authorizes  the  practice  of  directing  the  trial  court  to  enter 
judgment  which  the  appellate  court  finds  should  be  rendered.  This 
paragraph  is  directory,  and  does  not  prohibit  the  practice,  and  the 
provisions  of  paragraphs  951  and  953,  supra,  indicate  that  this  is 
the  proper  construction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Gila.  F.  M. 
Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

E.  J.  Edwards,  for  Appellant. 

Peter  Robertson,  for  Appellee. 

SLOAN,  J. — This  cause  has  for  the  third  time  been  before 
this  court  on  appeal.  At  the  January  (1894)  term  the  cause 
waa  reversed,  and  remanded  to  the  court  below  for  a  new 
trial.  Mutual  Life  Ins.  Co.  v.  Arhelger,  4  Ariz.  271,  36  Pac. 
895.  Upon  the  second  appeal  the  cause  waa  reversed,  and 
remanded  to  the  court  below  with  instructions  to  enter  its 
judgment  in  favor  of  the  Mutual  Life  Insurance  Company 
of  New  York,  appellee  here.  No  opinion  was  filed  by  the  court 
upon  this  second  appeal.  Mutual  Life  Ins.  Co.  v.  Arhelger, 
5  Ariz.  207.  Prom  the  judgment  entered  in  accordance  with 
the  mandate  of  this  court,  issued  under  the  latter  judgment, 
appellant  has  again  appealed. 

It  is  contended  by  appellant  that  this  court  haa  no  power  to 
reverse  a  cause  without  rendering  a  written  opinion,  or,  upon 
reversal,  to  direct  the  lower  court  to  enter  a  judgment  without 
awarding  a  new  trial.  Upon  the  first  contention,  it  is  sufficient 
to  say  that  paragraph  948  of  the  Bevised  Statutes  provides 
that  *'the  opinion  in  all  cases  which  are  reversed  and  remanded 
for  a  new  trial  shall  be  in  writing."  So  that,  even  were  this 
section  to  be  regarded  as  mandatory  and  jurisdictional,  inas- 
much as  the  judgment  of  this  court  on  the  second  appeal  re- 
versed the  cause,  without  remanding  it  for  new  trial,  the 
statute  does  not  apply.  The  purpose,  doubtless,  for  requiring 
the  written  opinion  in  any  cause  that  is  reversed  and  remand- 
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ed  for  new  trial  is  that  the  trial  court  may  be  apprised  of 
the  rulings  of  the  appellate  court  and  be  guided  thereby  upon 
the  subsequent  trial.  We  may  add,  however,  that  we  see 
nothing  in  the  statute  which  makes  the  filing  of  an  opinion 
in  any  case  a  jurisdictional  prerequisite  to  the  entering  of 
a  valid  and  enforceable  judgment. 

Upon  the  second  contention,  paragraph  949  of  the  Revised 
Statutes  provides  that  "when  the  judgment  or  decree  of 
the  court  below  shall  be  reversed  the  supreme  court  shall 
proceed  to  render  such  judgment  or  decree  as  the  court  below 
should  have  rendered,  except  when  it  is  necessary  that  some 
matter  of  fact  be  ascertained  or  the  damages  to  be  assessed 
or  the  matter  to  be  decreed  is  uncertain,  in  either  of  which 
cases  the  cause  shall  be  remanded  for  a  new  trial  to  the  court 
below."  Under  this  section  this  court  is  granted  full  powpr 
to  enter  its  own  judgment  upon  the  reversal  of  the  cause, 
unless  a  new  trial  be  found  necessary  or  proper  in  order  that 
material  facts  affecting  the  judgment  may  be  determined. 
Appellate  courts  have  almost  uniformly  favorably  regarded 
the  practice  of  directing  the  trial  court  to  enter  the  judgment 
which  the  appellate  court  finds  should  be  rendered.  This 
practice  amouxi^js  to  nothing  more,  in  effect,  than  sending  a 
case  down  fort!;ie  trial  court  to  enforce  and  carry  out  the  judg- 
ment or  dec*<ee  of  the  appellate  court.  We  do  not  regard, 
therefore,  section  949  as  prohibiting  this  practice,  nor  do  we 
construe  it  otherwise  than  as  directory.  That  this  is  the  proper 
construction  is  indicated  by  the  provisions  of  paragraph 
951  of  the  Revised  Statutes,  which  requires  the  issuance  of  a 
mandate  on  all  judgments  rendered  by  this  court,  and  also  by 
paragraph  953,  which  requires  that  every  judgment  of  this 
court  shall  be  certified  down  to  the  clerk  of  the  court  below 
to  be  attached  to  the  judgment-roll,  and  a  minute  of  which 
is  required  to  be  by  said  clerk  entered  on  the  docket.  These 
provisions  of  the  statute  would  appear  to  be  without  meaning 
or  utility  if  the  judgment  of  this  court  may  not  be  enforced 
and  carried  out  by  the  process  of  the  trial  court.  We  think 
this  court  had  ample  power  to  enter  the  judgment  it  did  on 
the  second  appeal,  and  to  direct  the  trial  court  to  enter  judg- 
ment in  accordance  with  the  order  of  this  court.  The  judg- 
ment is  therefore  afiSrmed. 

Street,  C.  J.,  and  Davis,  J.,  concur. 
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[Civil  No.  643.    Filed  March  15,  1899.] 
[56  Pac.  721.] 

EDWIN  EGAN  et  al.,  Plaintiffs  and  Plaintiffs  in  Error,  ▼• 
MATEO  ESTRADA  et  al.,  Defendants  and  Defendants 
in  Error. 

1.  Appeal  and  Error — Parties — Necessity  op  Joining  All  Parties  to 

Judgment — Separate  Judgments  Appecting  Single  Defendant — 
Irrigation — Priority  op  Bight. — In  a  suit  to  determine  the  ques- 
tion  of  priorities  of  right  to  the  use  of  water  between  plaintiffs 
and  a  number  of  defendants,  and  for  an  injunction,  it  being  in  ito 
nature  a  suit  in  equity  calling  for  separate  judgments,  a  writ  of 
error  may  be  brought  against  one  defendant  to  review  the  judg- 
ment between  plaintiffs  and  said  defendant  without  the  necessitj 
of  making  all  the  parties  to  the  judgment  parties  to  the  writ  of 
error. 

2.  Equity — Trial — Jury  —  Special  Verdict  —  Advisory  —  Bev.  Stats* 

Ariz.  1887,  Par.  786,  Construed. — ^Paragraph  786,  8upra,  provid- 
ing that  a  special  verdict  shall,  as  between  the  parties,  be  con- 
clusive as  to  the  facts  found,  does  not  modify  the  rule  in  equity 
trials  that  where  a  court  submits  certain  questions  to  the  jury 
the  answers  are  advisory  only,  and  may  be  disregarded  by  the 
court. 

8.  Irrigation  —  Appropriation  —  Adverse  User — S'j'^pute  op  Limita- 
tions— Cannot  Start  to  Bun  while  Water  Sup^icient  por  All — 
What  Constitutes  Adverse  User — ^When  Statute  Commences 
to  Bun — To  What  Water  the  Use  Is  Adverse — Subsequent  Ap- 
PROPRiATOR  Can  Use  under  His  Appropriation  without  Use  Being 
Adverse. — When  there  is  suf&cient  water  in  the  river  to  supply  all 
parties,  there  can  be  no  such  thing  as  adverse  use  of  the  water 
to  start  the  statute  of  limitations  running.  Each  is  entitled  to  the 
use,  and  it  is  only  when  the  water  becomes  so  scarce  that  all  of  the 
parties  cannot  be  supplied,  and  that  one  appropriator  takes  water 
which  by  priority  belongs  to  another  appropriator,  that  there  is  an 
adverse  use.  The  statute  commences  to  run  from  the  time  when 
such  adverse  use  is  made  of  the  water,  the  adverse  use  being  only  of 
that  water  which  the  prior  party  is  entitled  to.  When  there  is  a 
sufficiency  of  water  in  the  river,  the  prior  appropriator  is  not 
entitled  to  the  water  used  by  the  subsequent  appropriator,  and  the 
subsequent  appropriator  can  use  under  his  appropriation  without 
being  an  adverse  user. 

4.  Same — Same — Same — Jury — Instructions — Failure  to  Depine  Ad- 
verse Use  op  Water — Misleading  Jury  to  Beliep  that  Peaceable 
Possession  op  Ditch  por  Five  Years  Gave  Bight  to  Water. — ^An 
instruction  that  "If  you  find  that  the  defendant  was  for  any  five 
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consecutive  years  after  he  built  his  ditch,  ...  and  before  the 
commencement  of  this  action,  in  the  peaceable  and  adverse  posses- 
sion of  his  ditch,"  and  of  the  water  diverted  thereby  from  the 
river,  "and  did  for  any  such  period  of  ^yq  years  use  such  water  in 
irrigating  ...  his  land,  then  you  are  instructed  that  such  ad- 
verse use,  for  such  period,  gave  him  a  good  and  valid  right  to 
said  water  against  the  plaintiffs,  and  made  bis  right  to  use  such 
water  a  prior  right  to  any  right  that  plaintiffs  may  have,"  is  erro- 
neous. It  does  not.  define  adverse  use  of  water,  and  has  the  tendency 
to  lead  the  jury  to  the  conclusion  that  if  the  defendant  had  been 
in  peaceable  possession  of  his  ditch  for  five  years  such  possession 
would  give  him  a  prior  right. 

5.  Appeal  and  Error — Judgment — ^When  Rendered  in  Supreme  Court 
— ^Rev.  Stats.  Ariz.  1887,  Par.  949,  Construed. — ^Under  paragraph 
949,  supra,  providing  that  when  the  judgment  of  the  court  below 
shall  be  reversed,  the  supreme  court  shall  render  such  judgment 
as  should  have  been  rendered  below,  except  when  it  is  necssary 
that  some  matter  of  fact  be  ascertained,  or  damage  be  assessed, 
or  the  matter  to  be  decreed  is  uncertain,  in  either  of  which  cases 
the  cause  shall  be  remanded  for  a  new  trial.  Where  all  the  evi- 
dence is  before  this  court,  and  there  are  no  new  facts  to  be 
discovered,  this  court  will  proceed  to  render  such  judgment  aa 
the  district  court  should  have  rendered. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  J.  D. 
Bethune,  Judge.    Reversed. 

Statement  of  facts: — 

The  plaintiffs  in  error,  Edwin  Egan  and  Rafael  Vasquez, 
as  plaintiffs  in  the  district  court,  brought  an  action  against 
the  Santa  Rita  Land  and  Cattle  Company,  Colin  Cameron^ 
Thomas  Bayze,  Francisco  Q.  Acebedo,  Benjamin  Acebedo, 
Mateo  Estrada,  and  Julian  Tanori  to  obtain  a  perpetual  in- 
junction restraining  the  defendants  from  using  the  water  out 
of  an  irrigating  ditch  adverse  to  plaintiffs,  and  for  the  deter- 
mination and  adjudication  of  priorities  of  appropriation  of 
the  water,  as  between  the  respective  parties,  flowing  from 
the  Santa  Cruz  River.  The  cause  was  tried  before  a  jury  on 
general  and  special  issues.  Upon  the  general  issue  the  jury 
returned  a  verdict  for  plaintiffs,  and  against  the  defendants, 
as  to  the  use  of  water  for  one  hundred  acres  of  land, — ^fifty 
acres  to  each.  Upon  the  special  issues  they  returned  a  special 
verdict  that  the  defendant  Mateo  Estrada  had  been  in  the 
adverse  and  peaceable  possession  of  the  right  to  divert  from 
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the  Santa  Cruz  River  sufSeient  water  to  irrigate  thirty-five 
acres  of  land  for  the  period  of  five  consecutive  years  from 
the  time  he  built  his  ditch,  in  1878,  using  the  same  adversely 
to  plaintiffs,  and  a  special  verdict  that  the  appropriation  of 
water  from  the  Santa  Cruz  River  by  Estrada  was  subsequent 
to  plaintiffs'  appropriation;  whereupon  the  court  rendered 
judgment  for  plaintiffs  against  all  of  the  defendants  except 
Estrada,  and  adjudged  that  he  have  the  prior  use  of  the 
waters  of  said  river,  as  against  the  plaintiffs,  sufficient  in 
amount  to  irrigate  thirty-five  acres.  Plaintiffs  bring  their 
writ  of  error  against  the  defendant  Estrada  alone.  Plaintiffs' 
principal  assignment  of  error  was,  that  the  verdict  of  the  jury 
as  to  five  years'  adverse  possession  in  Estrada  was  not  sup- 
ported by  the  evidence;  that  the  court  ought  to  have  disre- 
garded it,  and  have  rendered  a  judgment  on  the  general 
verdict  and  on  the  special  verdict;  that  the  location  and  ap- 
propriation of  Estrada  was  subsequent  to  the  appropriation 
by  plaintiffs.  The  defendant  in  error  filed  a  motion  to  dismiss 
plaintiffs'  writ  of  error,  because  all  of  the  defendants  to 
the  action  in  the  district  court  were  not  made  defendants 
to  the  writ  of  error,  upon  the  rule  that  all  the  parties  to, 
and  affected  by,  the  judgment  appealed  from  must  be  included 
in  the  writ  of  error. 

Barnes  &  Martin,  for  Plaintiffs  in  Error. 

Estrada  pleaded  five  years'  adverse  and  peaceable  posses- 
sion, and  enjoyment  thereof  for  more  than  five  years  before 
the  complaint  was  filed. 

The  statute  of  limitations  does  not  apply,  but  it  has  been 
held  that  a  prescriptive  right  can  be  acquired  by  lapse  of 
time.  At  common  law  the  prescription  must  have  been  based 
upon  twenty  years'  adverse  and  uninterrupted  possession,  and 
a  grant  was  implied  after  such  twenty  years'  uninterrupted 
possession;  but  this  twenty  years  has  been  reduced  to  five 
years  as  the  period  fixed  by  statute  as  a  bar  to  entry  on  land. 
Kinney  on  Irrigation,  293. 

This  doctrine  is  based  on  the  decisions  in  California. 

In  Anaheim  Water  Co.  v.  Semi-Tropic  Water  Co.,  64  Cal. 
185,  30  Pac.  623,  it  was  held  that  a  prescriptive  right  must  be 
based  upon  a  quiet,  open,  notorious,  and  continuous  appro- 
priation, use,  and  enjoyment  of  the  water  at  all  times  and 


March,  1899.]  Egan  v.  Estrada.  251 

seasons  under  the  claim  of  right  and  title  to  do  so  adversely 
to  the  whole  world,  and  was  so  used  and  enjoyed  without  let, 
hindrance,  and  objection  by  any  one.  It  was  there  held  that 
while  there  was  sufficient  water  flowing  in  the  river  to  supply 
the  wants  and  demands  of  all  parties,  its  use  by  one  could  not 
be  an  invasion  of  the  rights  of  another,  and  as  the  court  found 
in  that  case,  as  a  matter  of  fact,  that  until  within  a  year  or 
two  prior  to  the  commencement  of  the  action  there  was  suf- 
ficient water  flowing  in  the  river  to  supply  the  wants  and 
demands  of  all  parties,  plaintiffs  acquired  no  right  by  pre- 
scription. See,  also,  Origsby  v.  Clear  Water  Co.,  40  Cal. 
406 ;  Ledu  v.  Jim  Yet  Wa,  67  Cal.  348,  7  Pac.  731. 

S.  M.  Franklin,  for  Defendants  in  Error. 

The  jury  found,  the  court  found,  and  the  facts  sustain  the 
finding,  that  for  more  than  five  years  prior  to  the  filing  of  this 
action  Estrada  had  been  in  the  open,  notorious,  adverse,  peace- 
able possession  and  enjoyment,  against  the  plaintiffs  and  the 
whole  world,  of  sufficient  water  to  irrigate  thirty-five  acres. 
That  such  adverse  user  gives  a  good  title  and  prior  right, 
see  Da/vis  v.  Oale,  32  Cal.  32 ;  Union  Water  Co.  v.  Crary,  25 
Cal.  504,  85  Am.  Dec.  145 ;  Thomas  v.  England,  71  Cal.  456, 
12  Pac.  491;  Webber  v.  Clark,  74  Cal.  18,  15  Pac.  431;  Hes- 
peria  Land  and  Water  Co.  v.  Rogers,  83  Cal.  10,  17  Am.  St. 
Kep.  202,  23  Pac.  196. 

STREET,  C.  J.  (after  stating  the  facts).— 1.  It  is  a  well- 
settled  rule  that  all  parties  defendant  shall  be  included  in  a 
writ  of  error  when  it  is  sought  by  the  appeal  to  reverse  a  judg- 
ment m  which  all  the  parties  are  interested.  The  nature  of 
this  action  calls  for  a  separate  judgment.  The  prayer  of 
the  complaint  is  that  the  whole  question  of  priorities  to  the 
use  of  the  water  be  examined  into,  and  judgment  rendered 
for  or  against  each  of  the  parties  to  the  action  according  to 
facts  found.  A  court  of  equity  is  empowered  and  has  placed 
upon  it  the  duty  of  rendering  a  judgment  in  favor  of  plaintiffs 
as  against  some  of  the  defendants,  and  in  favor  of  some  of 
the  defendants  and  against  plaintiffs,  if  the  facts  so  warrant, 
each  defendant  being  in  that  particular  a  separate  party ;  and 
when  a  court  of  equity  renders  a  judgment  for  plaintiff  against 
certain  defendants,  and  for  some  other  of  the  defendants 
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against  the  plaintiff,  there  would  be  no  technical  reason  for, 
or  equitable  purpose  in,  making  those  defendants  against 
whom  a  judgment  had  been  entered  parties  to  a  writ  of  error 
brought  by  plaintiflE  against  other  defendants,  in  whose  favor 
a  judgment  had  been  rendered  against  him.  The  judgment 
sought  in  this  case  to  be  corrected  is  a  judgment  between 
plaintiffs  and  the  defendant  Estrada  alone,  as  to  the  priority 
of  right  to  the  use  of  water ;  and  hence  does  not  come  within 
the  rule  that  **all  parties  to  the  judgment  should  be  made 
parties  to  the  writ  of  error."  Wherefore  the  motion  of 
defendant  in  error  to  dismiss  the  writ  will  not  be  entertained. 
2.  Paragraph  784  of  the  Eevised  Statutes  of  Arizona  pre- 
scribes that  **a  verdict  of  the  jury  is  either  general  or  special. 
A  general  verdict  is  one  whereby  the  jury  pronounces  gen- 
erally in  favor  of  one  or  more  parties  to  the  suit  upon  all 
or  any  of  the  issues  submitted  to  them.  A  special  verdict  is 
one  wherein  the  jury  find  the  facts  only  on  the  issues  submitted 
to  them  under  the  direction  of  the  court."  Paragraph  785 
of  the  Revised  Statutes  of  Arizona  prescribes:  "The  special 
verdict  must  find  the  facts  as  established  by  the  evidence, 
and  not  the  evidence  by  which  they  are  established;  and  the 
finding  must  be  such  that  nothing  remains  for  the  court  but 
to  draw  from  such  facts  the  conclusions  of  law."  Paragraph 
786  of  the  Revised  Statutes  of  Arizona  prescribes :  "A  special 
verdict  so  found  shall,  as  between  the  parties,  be  conclusive 
as  to  the  facts  found."  Under  those  provisions  of  the  law, 
and  especially  under  paragraph  786,  it  is  contended  by  the 
defendant  in  error  that  the  special  verdict  finding  that  he 
had  been  in  the  adverse  use  of  the  water  as  against  the  plain- 
tiffs in  error  for  five  continuous  years  is  binding  between  the 
parties,  and  that  the  court  would  be  compelled  to  enter  a 
judgment  in  accordance  therewith,  and  not  treat  it,  under 
the  equity  rule,  as  advisory  only.  We  do  not  understand  that 
the  provisions  of  paragraph  786  above  referred  to  are  a  modi- 
fication of  the  well-known  rule  in  equity  trials,  that  where  a 
court  submits  certain  questions  to  the  jury  to  be  answered 
the  answers  are  advisory  only,  and  that  the  court  may  dis- 
regard the  answers,  and  find  for  itself  different  from  the 
findings  by  the  jury.  In  this  case  we  have  read  the  evidence 
taken  at  the  trial  carefully  from  beginning  to  end,  and  we 
nowhere  find  any  evidence  which  would  support  the  findings 
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of  the  jury  that  the  defendant  Estrada  had  been  in  the  ad- 
verse use  of  the  water,  as  against  the  rights  and  claims  of 
plaintiffs,  for  five  consecutive  years.  The  evidence  shows  that 
the  plaintiffs  had  been  in  the  use  and  enjoyment  of  water 
running  through  a  ditch  taken  from  the  Santa  Cruz  River 
for  a  long  period  of  time,  running  back  possibly  as  early  as 
1872,  certainly  as  early  as  1875  and  1876,  and  that  defendants, 
from  the  opposite  side  of  the  same  river,  had  been  in  the 
use  and  enjoyment  of  water  running  through  a  ditch  since 
a  period  as  early  as  1878,  but  it  fails  to  show  that  there  had 
been  an  adverse  user  of  the  water  until  1894.  When  there  is 
suflScient  water  in  the  river  to  supply  all  parties,  there  can 
be  no  such  thing  as  adverse  use  of  the  water  to  start  the 
statute  of  limitations  running.  Each  is  entitled  to  the  use  of 
the  water,  and  it  is  only  when  the  water  becomes  so  scarce 
that  all  of  the  parties  cannot  be  supplied,  and  that  one  ap- 
propriator  takes  water  which  by  priority  belongs  to  another 
appropriator,  that  there  is  an  adverse  use.  The  statute  com- 
mences to  run  from  the  time  when  such  adverse  use  is  made 
of  the  water,  the  adverse  use  being  only  of  that  water  which 
the  prior  party  is  entitled  to.  When  there  is  a  suflBciency  of 
water  in  the  river,  the  prior  appropriator  is  not  entitled  to 
the  water  used  by  the  subsequent  appropriator,  and  the  subse- 
quent appropriator  can  use  under  his  appropriation  without 
being  an  adverse  user.  We  can  only  account  for  the  verdict 
that  Estrada  had  been  in  the  adverse  use  of  the  ditch,  as 
against  plaintiffs,  for  five  years,  from  the  following  instruc- 
tion given  by  the  court:  **If  you  find  that  defendant  Estrada 
was,  for  any  five  consecutive  years  after  he  built  his  ditch,  in 
the  year  1878,  and  before  the  commencement  of  this  action, 
in  the  peaceable  and  adverse  possession  of  his  ditch,  and  of  the 
waters  which  he  should  divert  from  the  Santa  Cruz  River  by 
means  of  said  ditch,  and  did  for  any  such  period  of  five  years 
use  and  employ  such  water  in  irrigating  and  cultivating  his 
land,  then  you  are  instructed  that  such  adverse  use,  for  such 
period,  gave  him  a  good  and  valid  right  to  said  waters  against 
the  plaintiffs,  and  made  his  right  to  use  such  water  a  prior 
right  to  any  right  that  plaintiffs  may  have,  and  in  that  event 
only  you  will  find  for  the  defendant  Mateo  Estrada."  The 
instruction  as  given  is  erroneous.  It  does  not  define  adverse 
use  of  water.    It  clearly  had  the  tendency  to  lead  the  jury 
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to  the  conclusion  that,  it  the  defendant  had  been  in  the 
peaceable  possession  of  his  ditch  for  five  years,  such  possession 
would  grant  him  a  prior  right.  Under  this  instruction,  we 
would  either  have  to  reverse  the  case,  and  remand  it  for  a 
new  trial,  or  correct  the  judgment  ourselves. 

3.  Paragraph  949  of  the  Revised  Statutes  of  Arizona,  under 
the  chapter  relating  to  judgments  rendered  by  the  supreme 
court,  provides:  ''When  the  judgment  or  decree  of  the  court 
below  shall  be  reversed,  the  supreme  court  shall  proceed  to  ren- 
der such  judgment  or  decree  ajs  the  court  below  should  have 
rendered,  except  when  it  is  necessary  that  some  matter  of  fact 
be  ascertained  or  damage  be  assessed,  or  the  matter  to  be 
decreed  is  uncertain,  in  either  of  which  cases  the  cause  shall 
be  remanded  for  a  new  trial  in  the  court  below."  All  of  the 
evidence  being  before  this  court,  and  there  not  being  any  neni^ 
facts  to  be  discovered,  this  court  will  proceed  to  do  that  which 
the  district  court  should  have  done,  which  was  to  have  dis- 
regarded the*  finding  of  the  jury  that  the  defendant  Estrada 
had  been  in  the  adverse  and  peaceable  possession  of  the  right 
to  divert  suflBcient  water  from  the  Santa  Cruz  River  for  a 
period  of  five  successive  years  from  the  time  he  first  built  his 
ditch,  using  the  same  adversely  to  plaintiffs,  as  not  being 
supported  by  the  evidence.  It  is  not  in  harmony  with  the 
findings  of  fact  that  Estrada  was  subsequent  in  his  right  of 
appropriation  to  plaintiflPs,  and  not  in  harmony  with  the 
general  verdict.  The  judgment  of  the  district  court  as  to 
defendant  Mateo  Estrada  is  reversed,  and  judgment  is  ordered 
for  plaintifts  Edwin  Egan  and  Rafael  Vasquez  against  the 
defendant  Mateo  Estrada  for  the  prior  right  to  the  use  of 
water  from  the  Santa  Cruz  River  through  the  ditch  used  by 
plaintiffs. 

Sloan,  J.,  Davis,  J.,  and  Doan,  J.,  concur. 
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[CivU  No.  637.    rUed  March  15,  1899.] 
[56  Pac.  732.] 

WILLIAM  D.  HALE,  as  Receiver  of  tlie  American  Sav- 
ings and  Loan  Association,  Plaintiff  and  Appellant,  v. 
THOMAS  HUGHES  et  al.,  Defendants  and  Appellees. 

1.  Taxes  and  Taxation — Tax-Deed— Notice  of  Intention  to  Apply 

FOR — Laws  Abiz.  1893,  Act  No.  84,  Sec.  20,  Gonsteued — ^Need  not 
Be  Sebved  by  Pukchaser  Individually.  —  The  statute,  supra, 
Tequiring  the  purchaser  of  property  sold  for  delinquent  taxes  to 
serve  upon  the  owner  written  notice  of  his  intention  to  apply  for 
tax-deed,  does  not  require  such  notice  to  be  served  by  the  purchaser 
himself;  it  is  sufficient  if  legal  notice  be  served. 

2.  Same — Same — Evidence — ^Admissibility — ^Laws  Akiz.  1893,  Aor  No. 

84,  Seos.  21,  22,  Cited. — ^A  tax-deed  reciting  all  of  the  matters 
prescribed  in  sections  21  and  22,  supra,  is  properly  received  in 
evidence,  where  the  record  fails  to  disclose  that  the  recitals  were 
incorrect,  or  that  any  effort  was  made  to  prove  them  incorrect. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge.    Affirmed. 

Statement  of  facts: — 

Appellant,  Hale,  as  receiver,  brought  an  action  in  the  dis- 
trict court  of  Pima  County  against  Hughes  et  al.,  appellees, 
to  obtain  judgment  upon  a  debt  against  Thomas  Hughes,  and 
to  foreclose  a  mortgage  which  had  been  executed  by  said 
Hughes  to  secure  the  debt.  The  defendants  other  than  Hughes 
were  made  parties  only  to  the  foreclosure  proceedings.  The 
defendant  Freeman  made  answer  for  himself,  and  claimed 
title  to  the  real  estate  covered  by  the  mortgage,  by  virtue  of 
tax-deeds,  free  and  clear  of  the  mortgage-deed  and  mortgage- 
lien.  Judgment  was  rendered  for  plaintiff  aa  to  the  debt 
against  Hughes,  but  in  favor  of  defendant  Freeman  for  all 
that  portion  of  the  real  property  included  in  the  mortgage- 
deed,  described  as  lot  1  in  block  214  of  the  city  of  Tucson, 
by  virtue  of  the  tax-deed  set  up  by  the  said  Freeman,  dated 
on  the  twenty-sixth  day  of  August,  1896.  The  court  found 
that  the  deed  extinguished  the  mortgage-lien  on  said  property, 
and  further  found  that,  because  of  redemption  by  the  plaintiff 
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of  a  subsequent  tax-sale  and  adjustment  of  accounts  in  regard 
thereto,  Freeman  should  pay  to  plaintiS  the  sum  of  $143.13, 
with  interest  from  the  first  day  of  July,  1898,  at  the  rate  of 
seven  per  cent  per  annum,  and  that  upon  the  payment  of  the 
same  by  Freeman  he  should  be  let  into  possession  of  said  lot  1, 
block  214.  From  that  judgment  in  favor  of  defendant  Free- 
man, Hale,  the  receiver,  makes  appeal  to  this  court,  and 
assigns  as  error  that  the  court  erred  in  admitting  in  evidence 
the  tax-deed  for  lot  1,  block  214,  for  the  reason  that  **the 
proof  of  service  of  notice  of  intention  to  apply  for  a  tax- 
deed  does  not  state  facts  showing  and  establishing  the  service 
by  the  purchaser  of  the  property  described  in  the  notice,  or 
his  assignee,  or  any  notice,  and  that  such  notice  is  insufficient, 
and  for  the  further  reason  that  the  tax-deed  for  said  lots 
shows  that  said  real  estate  was  assessed  to  the  Thomas  Hughes 
Hardware  Company,  and  was  sold  for  taxes  on  personal  prop- 
erty assessed  to  the  same  company." 

W.  H.  Stilwell,  for  Appellant. 

C.  W.  Wright,  for  Appellees. 

STREET,  C.  J.  (after  stating  the  facta).— 1.  Section  20 
of  act  No.  84  of  the  Session  Laws  of  1893  provides  **that 
the  purchaser  of  the  property  sold  for  delinquent  taxes,  or  his 
assignee,  must,  thirty  (30)  days  previous  to  the  time  for  the 
redemption  or  thirty  (30)  days  before  he  applies  for  a  deed, 
serve  upon  the  owner  of  the  property  purchased,  or  upon 
the  person  occupying  the  property,  if  said  property  is  occu- 
pied, a  written  notice  stating  that  said  property,  or  a  portion 
thereof,  has  been  sold  for  delinquent  taxes,  giving  the  date 
of  sale,  the  amount  of  property  sold,  the  amount  for  which 
it  was  sold,  the  amount  then  due,  and  the  time  when  the  right 
of  redemption  will  expire,  or  when  the  purchaser  will  apply 
for  a  deed,"  etc.  The  title  of  the  property  was  in  James  A. 
Pinley,  and  had  been  conveyed  to  Finley  by  Thomas  Hughes 
and  wife  by  deed  dated  July  11, 1893,  in  trust  for  the  payment 
of  certain  promissory  notes  and  indebtedness  of  Thomas 
Hughes.  The  tax-sale  was  upon  the  delinquent  tax  list  of 
Pima  County  for  the  year  1894.  On  J"i-  11,  1896,  Freeman 
caused  to  be  served  upon  Finley  the  following  notice : — 
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''Tucson,  Arizona,  July  11th,  1896.  To  James  A.  Finley, 
Trustee — Sir:  You  are  hereby  notified,  in  compliance  with 
section  20  of  act  No.  84  of  the  seventeenth  legislative  assembly 
of  the  territory  of  Arizona,  that  all  of  the  following  described 
pieces  of  property,  situate  in  the  city  of  Tucson,  county  of 
Pima,  territory  of  Arizona,  to  wit,  lot  one  (1),  and  improve- 
ments, in  block  214,  in  Tucson,  Arizona,  was  on  the  2nd  day 
of  July,  1895,  sold  for  delinquent  taxes ;  that  the  amount  for 
which  it  was  sold  was  $416.73;  that  there  is  due  upon  said 
property  the  said  sum  of  $416.73,  together  with  thirty  per  cent 
on  said  sum,  to  wit,  $125.01,  making  a  total  now  due  upon  said 
property,  and  necessary  for  the  redemption  of  the  same,  the 
sum  of  $541.74 ;  that  the  undersigned,  who  is  the  owner  of  the 
certificate  of  said  tax-sale  (being  the  assignee  of  Herbert 
Tenney,  the  purchaser  of  said  property  at  said  tax-sale),  will 
apply  on  the  15th  day  of  August,  1896,  for  a  tax-deed  for 
said  property.    Yours,  etc.,  M.  P.  Freeman.'' 

The  proof  of  service  of  which  is  as  follows,  to  wit : — 

''Territory  of  Arizona,  county  of  Pima — ss. :  Wiley  E. 
Tussing,  being  duly  sworn,  on  oath  says  that  on  the  11th 
day  of  July,  1896,  at  Tucson,  in  said  Pima  County,  he  did 
serve  a  notice  in  writing  upon  James  A.  Finley,  trustee,  per- 
sonally, to  the  effect  that  M.  P.  Freeman  would  apply  for 
a  tax-deed  for  all  the  following  described  pieces  of  property, 
situate  in  the  city  of  Tucson,  Pima  County,  Arizona  Territory, 
to  wit,  lot  one  (1)  and  improvements,  in  block  214,  in  Tucson, 
Arizona ;  a  full  and  true  copy  of  which  said  notice  in  writing 
is  hereto  annexed,  and  made  a  part  hereof.  Wiley  E.  Tussing. 

"Subscribed  and  sworn  to  before  me  this  11th  day  of 
July,  1896.  [Notary  public  seal.]  Selim  M.  Franklin,  Notary 
Public." 

By  an  inspection  of  the  written  notice  it  will  be  found  to 
contain  all  of  the  statutory  requisites,  but  the  objection  to 
the  notice  urged  by  appellant  is  that  it  was  not  served  by 
Freeman  in  person;  that  is,  that  he  himself,  individually, 
did  not  hand  it  to  the  owner.  The  purpose  of  the  statute 
is  to  have  the  owner  or  occupant  notified ;  and,  while  the  stat- 
ute says  that  the  purchaser  or  his  assignee  must  serve  upon 
the  owner  the  notice,  the  statute  is  fully  complied  with  when 
there  is  due  proof  that  a  legal  notice  in  writing  has  been 
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served.  To  give  the  strict  construction  of  the  statute  asked 
by  appellant  would  be  to  work  in  many  instances  an  imprac- 
tical and  almost  impossible  thing.  The  purchaser  may  have 
a  residence  abroad;  and  to  require  him  to  come  from  his 
home,  out  of  the  territory,  to  personally  hand  to  the  owner 
or  occupant  a  notice  would  be  putting  a  useless  construction 
upon  the  statute.  It  might  be  that  he  was  infirm,  and  not 
able  to  personally  walk  about  and  hunt  the  owner  up  and  per- 
sonally hand  to  him  the  notice.  We  cannot  give  to  this  statute 
or  the  language  used  in  it  so  cramped  a  construction. 

2.  The  tax-roll  for  1894  shows  that  lot  1,  block  214,  the 
property  described  in  the  tax-deed,  in  the  year  1894  was 
assessed  to  the  Hughes  Hardware  Company ;  and  it  also  shows 
that  the  assessment  of  the  personal  property  of  the  Hughes 
Hardware  Company  was  charged  to  that  lot.  There  is  no 
evidence  as  to  whether  the  Hughes  Hardware  Company  was 
in  possession  of  that  lot,  or,  if  in  possession,  as  to  what  the 
character  and  nature  of  the  possession  were,  and  the  record 
fails  to  show  that  the  assessment  of  the  personal  property  of 
the  Hughes  Hardware  Company  to  that  lot  was  illegal.  The 
record  fails  to  show  any  effort  to  have  the  matter  corrected, 
if  it  were  erroneous,  and  fails  to  show  that  any  process  had 
been  sought  or  obtained  to  correct  the  erroneous  charge,  if 
error  it  was.  It  is  assumed  by  counsel  for  appellant  that  it 
was  erroneous,  and  he  asks  this  court  to  so  find.  It  stands 
admitted  that  the  title  to  the  real  property  was  in  Finley. 
Revised  Statutes  (par.  2631)  says:  **A11  personal  property 
in  the  hands  of  any  trustee,  agent,  administrator,  executor, 
or  receiver,  and  all  personal  property  mortgaged  or  pledged 
shall,  for  the  purposes  of  taxation,  be  deemed  to  be  the  prop- 
erty of  the  person  who  has  possession  thereof.''  And,  for 
aught  the  record  discloses,  the  personal  property  may  have 
been  in  the  possession  of  Finley,  the  owner  of  the  real  estate. 
Paragraph  2640  contains  the  same  provision,  and  it  also  pro- 
vides **that  the  assessor  shall  demand  from  each  person  and 
firm  a  statement  of  all  the  real  estate  and  personal  property 
claimed  by,  or  in  the  possession  or  control  of,  such  person 
or  firm";  and  provides  **that  if  any  person,  ofiicer,  or  agent 
shall  neglect  or  refuse  on  demand  of  the  assessor,  or  his  deputy, 
to  give  under  oath  or  affirmation  the  statement  required  by 
this  section,  or  if  the  owner  of  any  property  not  listbd  by 
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another  person  shall  be  absent  or  unknown,  the  assessor  shall 
fill  out  a  list  for  such  person,  putting  therein  all  taxable  prop- 
erty which  he  has  reason  to  believe  is  owned  by,  or  in  the 
possession  or  control  of,  said  person,  officer,  or  agent  liable 
to  taxation."  Section  21  of  act  No.  84  of  the  Laws  of  1893 
provides  *'that  the  matters  recited  in  the  certificate  of  sale 
must  be  recited  in  the  deed,  and  said  deed  duly  acknowledged 
and  approved  is  conclusive  evidence  that  (1)  the  property 
was  assessed  as  required  by  law;  (2)  the  property  was  equa- 
lized as  required  by  law;  (3)  the  taxes  were  levied  in  accord- 
ance with  law;  (4)  at  a  proper  time  and  place  the  property 
was  sold  as  prescribed  by  law,  and  by  the  proper  officer;  (5) 
the  person  who  executed  the  deed  was  the  proper  officer.'^ 
Section  22  provides  that  it  is  prima  facie  evidence  of  all  other 
facts  therein  stated,  and  of  the  regularity  of  all  other  pro- 
ceedings, from  the  assessment  by  the  assessor  up  to  the  execu- 
tion of  the  deed.  The  deed  executed  to  Freeman  by  the  tax- 
collector,  and  introduced  in  evidence,  and  made  a  part  of 
the  record,  recites  all  of  the  matters  prescribed  in  sections  21 
and  22  of  act  No.  84;  and  the  record  fails  to  show  that  the 
recitals  are  incorrect,  or  that  any  effort  was  made  to  prove 
them  incorrect.    The  judgment  of  the  district  court  is  affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 


[aTil  No.  647.    FUed  March  15,  1899.] 
156  Pac  737.] 

WILLIAM  STOWE  DEVOL,  Plaintiff  and  Appellant,  v. 
THE  BOARD  OF  REGENTS  OF  THE  UNIVERSITY 
OF  ARIZONA,  Defendants  and  Appellees. 

1.  University  of  Arizona— »-Begents — Employment  op  Instructors — 
Notice  op  Dismissal — ^Laws  Ariz.  1885,  Act  Approved  March  12, 
Sec.  11,  as  Re-enacted  and  Revised  by/Bev.  Stats.  Ariz.  1887, 
PAR.  2496,  Ck)NSTRTJED. — Under  the  statute,  supra,  providing  that 
the  board  of  regents  of  the  University  of  Arizona  shall  have  the 
power  to  remove  any  officer  or  employee  when  in  their  judgment 
the  interests  of  the  university  require  it,  the  board  has  no  power 
to   enter  into  a  contract  with  an  instructor  providing  that  the 
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emplojinent  shall  be  terminated  only  upon  notice  for  a  fixed  time, 
and  no  action  can  be  maintained  by  an  instructor  dismissed  with- 
out notice  for  salary  during  the  time  of  notice  provided  thereby. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  Qeorge 
B.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hereford  &  Hazzard,  for  Appellant. 

Defendant  contended  that  paragraph  2496  of  the  Revised 
Statutes  of  Arizona,  giving  the  board  ''power  to  remove  any 
officer  or  employee  .  .  .  when  in  their  judgment  the  interests 
of  the  university  require  it,"  rendered  the  board's  contract 
with  the  plaintiff  void.  We  do  not  deny  the  board's  power 
to  remove  plaintiff.  Had  it  lacked  the  power,  we  might  have 
brought  a  suit  for  an  injunction  instead  of  for  damages.  In 
the  absence  of  paragraph  2496,  professors  might  have  fixed 
terms  of  office  which  the  board  could  not  disturb.  But  para- 
graph 2490  also  gives  the  board  power  to  contract  and  to  be 
sued.  A  case  completely  on  all-fours  with  this  is  the  case  of 
The  Board  of  Regents  of  Kansas  State  Agricultural  College 
V.  Mudge,  21  Kan.  223,  in  which  the  court  decided  that  the 
contract  was  binding,  and  the  plaintiff  recovered  the  amount 
of  his  salary  for  three  months  following  his  discharge  as 
damages. 

William  H.  Barnes,  for  Appellees. 

STREET,  C.  J.— The  appellant,  William  Stowe  Devol, 
brought  an  action  against  the  board  of  regents  of  the  Uni- 
versity of  Arizona,  in  the  district  court  of  Pima  County,  to 
recover  the  sum  of  five  hundred  dollars,  and  alleges  that  on 
the  fifteenth  day  of  January,  1895,  the  defendant  employed 
him  as  professor  of  agriculture  at  the  University  of  Arizona, 
at  an  agreed  salary  of  $1,750  per  year ;  that  by  the  t«rms  of 
the  contract  it  was  provided  that  either  party  should  have 
three  months'  notice  of  the  termination  of  said  employment; 
that  on  the  first  day  of  July,  1896,  the  salary  was  raised  to 
two  thousand  dollars  per  year;  that  he  performed  all  of  the 
duties  faithfully ;  and  that  on  the  30th  of  October,  1897,  with- 
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out  any  notice  whatever,  and  in  violation  of  the  terms  of 
employment,  he  was  dismissed  and  discharged  from  the  em- 
ployment as  professor,  to  his  damage  in  the  sum  of  five  hun- 
dred dollars.  The  defendant  demurred  to  the  complaint,  but 
the  record  fails  to  show  that  the  demurrer  was  ever  called 
up  for  trial.  The  defendant  also  filed  a  general  denial.  The 
findings  of  the  court  and  judgment  were  in  favor  of  the 
defendant,  from  which  the  plaintiflE  appealed. 

The  assignments  of  error  relate  principally  to  the  admission 
and  rejection  of  evidence,  but,  upon  the  view  we  take  of  the 
case,  it  will  be  unnecessary  for  us  to  examine  the  record  and 
rule  upon  such  assignments.  The  University  of  Arizona  is 
of  legislative  creation,  created  by  an  act  of  the  legislative 
assembly  of  Arizona  of  date  March  12,  1885,  re-enacted  and 
revised  by  the  legislative  assembly  of  1887.  Both  acts  provide 
that  the  government  of  the  university  shall  vest  in  a  board  of 
regents.  Section  11  of  both  acts  recites  that  **the  board 
of  regents  shall  have  the  power  to  remove  any  ofiicer  or 
employee  connected  with  the  institution  other  than  the  chan- 
cellor or  member  of  the  board  of  regents,  when,  in  their  judg- 
ment, the  interests  of  the  university  require  it."  By  that  act, 
the  full  power  of  hiring  and  discharging  any  member  of  the 
faculty  is  given  to  the  board  of  regents,  to  be  exercised  in  their 
own  wise  discretion.  The  university  is  a  public  institution, 
placed  under  the  control  of  the  board  of  regents,  with  full 
powers  to  manage  the  same,  subject  only  to  the  will  of  the 
legislature.  Appellant  claims  that  the  board  had  no  right  to 
discharge  him  without  giving  him  three  months'  notice,  and 
the  amount  that  he  seeks  to  recover  from  the  board  is  for 
the  time  that  he  remained  idle  after  he  was  discharged  by  the 
board, — that  is,  for  the  months  of  November,  December,  and 
January, — ^without  any  pretense  that  he  had  rendered  any 
service  during  those  months.  He  asks  this  by  virtue  of  a  reso- 
lution of  the  board  of  regents,  which  is  as  follows :  *  *  On  motion, 
the  following  resolution  was  duly  adopted:  Resolved,  That  . 
it  shall  be  considered  as  a  part  of  the  contract  of  employ- 
ment of  all  professors,  instructors,  and  members  of  the  sta- 
tion council  employed  by  the  university  that  such  employment 
may  be  terminated  by  either  party  by  giving  three  months' 
notice  to  the  other  party;  provided,  however,  that  any  such 
professor,  instructor,  or  member  of  the  station  council  may 
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be  discharged  for  just  cause  at  any  time."  Appellant  claiiAS 
that  the  terms  of  the  resolution  were  a  part  of  his  contract. 
He  was  employed  by  Theodore  Comstock,  president  of  the 
university,  under  resolution  of  the  board  of  regents  of  date 
October  5,  1894,  which  is  as  follows:  **It  was  duly  ordered 
that  President  Comstock  be  authorized  to  take  the  proper 
steps  to  the  filling  of  the  position  of  professor  of  agriculture 
and  horticulture  in  the  college,  and  agriculturalist  and  horti- 
culturalist  in  the  experimental  station."  President  Comstock 
made  negotiations  with  appellant,  and  closed  the  contract  with 
him,  with  the  understanding  between  the  two,  by  virtue  of 
the  resolution  above  recited,  that  three  months'  notice  would 
be  required  to  either  party  to  terminate  the  employment,  and 
the  agreement  between  Comstock  and  appellant  was  reported 
to  the  board  of  regents,  and  the  board,  on  January  7,  1895, 
ratified  the  action  of  President  Comstock.  When  the  legisla- 
tive assembly  gave  the  board  of  regents  the  power  to  hire  and 
dismiss  the  employees,  **when,  in  the  judgment  of  the  board, 
the  interests  of  the  university  require  it,"  they  did  not  grant 
to  the  board  the  power  to  bind  themselves,  or  to  bind  others 
who  might  be  their  successors  on  the  board,  by  a  contract 
different  from  that  which  was  prescribed  by  the  statute.  They 
gave  them  no  power  to  fix  times  of  notice  for  the  discharge  of 
employees.  If  the  board  could  fix  such  time  at  three  months, 
to  bind  themselves  or  their  successors,  they  could  fix  it  at  six 
months,  or  nine  months,  or  a  year,  which  would  be  in  direct 
violation  of  the  interests  of  the  institution  as  the  legislature 
had  created  it.  One  board  of  regents  about  going  out  of  ofike, 
and  desiring  to  extend  a  favor  to  those  already  employed  by 
them,  or  desiring  to  place  in  the  employment  of  the  university 
some  favorite,  might  pass  a  resolution  that  he  could  not  be 
discharged  with  less  than  a  year's  notice;  and,  however  much 
the  succeeding  members  of  the  board  might  deem  it  to  the 
best  interests  of  the  university  to  discharge  the  person  so 
employed,  they  would  be  powerless  to  relieve  the  university, 
if  a  resolution  of  that  nature  were  allowed  to  be  of  controlling 
effect  upon  the  statute. 

It  is  suprp:ested  by  appellant  that,  if  the  statute  did  reserve 
to  the  board  the  power  of  removal,  yet  the  resolution  of  the 
board,  and  the  agreement  in  conformity  with  it,  made  a  con- 
tract binding  on  the  board  to  the  extent  that  they  would 
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have  to  pay  appellant  for  three  months*  idle  time.  Were 
the  contract  their  individual  contract,  it  might  he  so,  hut  it 
is  a  public  contract,  by  a  public  board,  for  a  public  institu- 
tion, and  the  board  has  no  power  to  pay  out  public  money  for 
services  not  rendered.  If,  after  his  discharge,  another  filled 
his  place,  the  territory  would  have  to  pay  double  for  single 
service.  The  public  money  cannot  be  so  used  or  the  legislative 
will  so  thwarted.  The  board  had  no  power  to  make  such  a 
contract.  Appellant's  contract  with  them  was  under  the 
statute,  not  under  the  resolution.  The  court  committed  no 
error  in  making  its  finding  and  rendering  judgment  for  the 
defendant.    The  judgment  of  the  district  court  is  aflSrmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 


ICWa  No.  636.    Filed  March  16,  1899.] 
[56  Pac.  723.] 

CLARA  KINNEY,  Plaintiff  and  Appellant,  v.  JAMES  A. 
FLEMING  et  al..  Defendants  and  Appellees. 

IL  Mines  and  Mining — Locations  —  Abandonment  —  Evidence  —  Re- 
location.— ^A  mining  claim  was  located  in  the  name  of  four  per- 
Bons,  hj  one  person,  vrho  testified  he  wrote  the  names  of  the  other 
co-locators  to  the  location  notice,  and  only  one  of  the  others  had 
anything  to  do  with  the  claim,  and  that,  after  making  a  little 
monument  and  sinking  about  three  feet,  he  and  the  one  of  his 
partners  mentioned  decided  that  it  was  no  good,  destroyed  the 
monument,  and  abandoned  it.  Upon  such  abandonment  the  ground 
IB  subject  to  immediate  relocation  by  others  without  waiting  until 
the  location  became  forfeited  by  reason  of  non-compliance  with 
the  statute  requiring  the  sinking  of  a  discovery  shaft,  recording 
notice,  and  building  the  monuments  within  ninety  days. 

2.  Same — Same — Evidence — Location  Notice — Acts  of  Location  In- 
dependent op  Notice. — Where  an  action  to  quiet  title  to  mining 
ground  is  brought  before  the  expiration  of  the  time  allowed  by 
statute  for  the  filing  of  the  notice  of  location,  acts  of  location, 
independent  of  the  certificate  of  location,  are  admissible. 

8.  Same — Same  —  Location  Notice  —  Laws  Ariz.  1895,  Act  No.  42, 
Secs.  1,  2,  CJoNSTRUED — SumciENCY  OP  NOTICE — EVIDENCE. — Loca- 
tion notice  examined  and  held  to  be  a  sufficient  compliance  with 
the  requirements  of  the  statute,  supra,  to  be  admissible  in  evidence. 
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4.  8AMB— Same — Same — Minx  "Permanent  Monument"  within  ths 
Meaning  or  Laws  Ariz.  1895,  Act  No.  42,  Sec.  1 — ^Position  or 
Mine. — A  mine  referred  to  hj  name,  as  was  the  Joyce  Mine,  is  a 
permanent  monument,  within  the  meaning  of  the  statute,  supra, 
and  if  the  claim  is  stated  to  lie  "just  east  of  the  Joyce  Mine,"  ita 
position  is  defined. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Gila.  F.  M. 
Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  S.  Sniflfen,  and  Owen  T.  Eouse,  for  Appellant. 

No  mere  relocation  for  forfeiture  made  before  the  forfeiture 
actually  attaches  by  actual  default  would  be  valid  to  defeat 
the  claim.  Jupiter  Min.  Co.  v.  Bodie  Cons,  Min.  Co.,  7  Saw.  96. 

Where  one  locates  a  claim  before  the  former  owner  is  in 
default,  such  relocation  does  not  lay  the  foundation  for  a 
valid  claim,  nor  does  the  relocation  become  valid  upon  the 
first  locator's  subsequent  default.  It  is  a  mere  nullity.  Sid- 
vonian  Min,  Co.  v.  Ferasich,  7  Fed.  331 ;  Belk  v.  Meagher,  3^ 
Mont.  65 ;  Belk  v.  Meagher,  104  U.  S.  279. 

A  failure  to  comply  with  local  rules  and  regulations  and 
customs  does  not  work  a  forfeiture  unless  the  rules  expressly 
so  declare;  and  where  parties  claim  a  forfeiture  under  local 
rule  or  custom,  the  rule  is  to  be  strictly  construed  against 
a  forfeiture.  Bush  v.  French,  1  Ariz.  99;  Jupiter  Min.  Co. 
V.  Bodie  Cons.  Min.  Co.,  7  Saw.  96 ;  Jupiter  Min.  Co.  v.  Bodie 
Cons.  Min.  Co.,  11  Fed.  680;  Oreamuno  v.  Uncle  Sam  Min.. 
Co.,  1  Nev.  215 ;  Colman  v.  Clements,  23  Cal.  248. 

Mere  failure  to  do  work,  while  it  may  cause  a  forfeiture,, 
does  not  constitute  an  abandonment.  Lakin  v.  Sierra  Butter 
O.  M.  Co.,  25  Fed.  337 ;  Morenhaut  v.  WUson,  52  Cal.  263 ; 
Depuy  V.  WUliams,  26  Cal.  309. 

Edwards  &  Stoneman,  for  Appellees. 

In  proving  the  identity  of  a  mining  claim  the  rule  is,  that 
monuments  will  control  courses  and  distances.  McEvoy  v. 
Hey  man,  15  Min.  Rep.  397;  Cullacott  v.  Cash,  8  Colo.  179; 
Book  V.  Justice,  58  Fed.  106;  Higueras  v.  United  States,  S 
Wall.  827 ;  Howe  v.  Bass,  2  Mass.  380,  3  Am.  Dec.  59 ;  Bradr^ 
ford  V.  Hill,  1  Hayw.  30,  1  Am.  Dec.  546. 
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If  the  center  line  be  sufficiently  described,  it  is  enough  to 
state  that  the  claim  is  for  a  specified  number  of  feet  on  each 
side  of  the  line.  Carter  v.  Badgdlupi,  83  Cal.  187,  23  Pac. 
361 ;  Duryea  v.  Boucher,  67  Cal.  141,  7  Pac.  421 ;  Bennett  v. 
Harkrader,  158  U.  S.  441,  15  Sup.  Ct.  863. 

Notices  of  mining  claims  should  be  liberally  construed. 
Book  V.  Justice,  58  Fed.  107. 

STREET,  C.  J.— 1.  The  appellant  brought  an  action  in 
the  district  court  of  Gila  County  against  appellees  to  quiet 
title  to  a  certain  mine  or  mining  claim,  located  on  the  twelfth 
day  of  September,  1896,  called  the  **Deep  Down  Mining 
Claim."  Defendants  made  answer,  and  denied  the  validity  of 
the  location  of  the  Deep  Down  mining  claim,  but  admitted  the 
acts  of  the  location  thereof.  As  a  further  answer  they  alleged 
that  they  were  in  possession  of  the  ground  covered  by  the 
Deep  Down  mining  claim,  by  virtue  of  being  the  owner  of  a 
mining  claim  called  the  ** Skull,"  located  on  the  fourth  day 
of  September,  1896.  Said  action  was  not  brought  as  an  ad- 
verse, pursuant  to  an  application  for  patent.  Neither  party 
at  the  time  of  the  commencement  of  the  action  or  at  the  trial 
thereof  had  made  application  for  patent  to  either  of  these 
claims.  On  the  trial  of  the  case  plaintiff  asserted,  and  adduced 
some  evidelice  to  prove,  that  at  the  time  defendants  had  lo- 
cated the  Skull  mining  claim  the  ground  was  not  open  to 
location,  by  reason  of  the  same  having  been  located  on  the 
13th  of  June,  1896,  by  A.  0.  Crane,  John  Kasser,  George 
Gessell,  and  W.  J.  Grandstaff,  and  known  as  the  **Damfino 
Mining  Claim";  that  the  ground  covered  by  both  the  Skull 
claim  and  the  Deep  Down  claim  was  the  same  as  that  covered 
by  the  Damfino  mining  claim;  and  that  the  ground  was  not 
open  to  location  or  relocation  until  the  expiration  of  ninety 
days  from  the  13th  of  June,  1896, — to  wit,  the  11th  of  Sep- 
tember, 1896.  It  was  asserted  by  the  defendants  that  the 
Damfino  mining  claim,  located  on  the  13th  of  June,  1896,  was 
not  a  valid  mining  claim,  and,  further,  that  before  the  Skull 
mining  claim  was  located  the  locators  of  the  Damfino  mining 
claim  had  abandoned  the  ground.  The  cause  was  tried  to 
the  court  without  a  jury,  and  upon  that  point  the  court  found 
that  **on  the  13th  day  of  June,  1896,  Crane,  Kasser,  Qes- 
Belly  and  Grandstaff  attempted  to  locate  a  mining  claim  em- 
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bracing  substantially  the  same  property  as  that  located  by 
the  defendants,  which  attempted  location  was  not  suflScient 
to  withdraw  the  same  from  the  public  domain  of  the  United 
States,  and  that  the  locators  thereof  were  not  in  possession  of 
said  property  on  the  4th  day  of  September,  1896."  The  as- 
signments of  error  and  the  argument  of  appellant  related  prin- 
cipally to  the  judgment  of  the  court  being  contrary  to  the 
evidence  in  the  case,  and  urged  particularly  the  existence  of 
the  Damfino  claim  at  the  time  the  Skull  claim  was  attempted 
to  be  located, 

2.  It  is  well  settled  by  numerous  decisions,  and  by  our  own 
court,  that  when  a  location  has  once  been  made  the  ground 
covered  thereby  is  not  public  mineral  land  open  to  location, 
and  no  one  can  make  any  other  location  thereon  so  long  as 
the  first  location  is  a  subsisting  one;  so,  if  appellant's  conten- 
tion that  tlie  Damfino  claim  was  existing  at  the  time  the  Skull 
claim  was  located  be  true,  the  finding  of  the  court  would  be 
erroneous.  We  have  made  a  careful  examination  of  the  evi- 
dence in  regard  to  the  location  of  the  Damfino  mining  claim, 
and  of  the  acts  of  the  parties  whose  names  were  connected 
with  the  location  after  the  date  the  location  notice  bore. 
Grandstaff  alone  made  the  location  and  wrote  the  names  of  the 
other  co-locators  to  the  location  notice.  None  of  those  whose 
names  are  on  the  location  notices  ever  did  anything,  or  ever 
attempted  to  do  anything,  except  Grandstaff  and  Gessell,  and 
none  but  Grandstaff  and  Gessell  seemed  to  know  anything 
about  the  claim,  or,  in  fact,  to  know  that  their  names  were 
on  the  location  notice.  Grandstaff  says  that  he  **made  a  little 
monument,  and  put  the  notice  in  it,  and  built  another  one 
right  up  above  it;  that  he  sunk  about  three  feet;  that  one 
of  his  partners  [Gessell]  came  down  and  looked  at  it,  and 
they  both  decided  that  it  was  no  good,  and  destroyed  the 
monument,  and  that  that  was  all  that  was  ever  done  on  the 
claim ;  that  the  claim  was  abandoned  because  it  was  no  good ; 
that,  in  two  or  three  days  after  he  had  written  the  notice  and 
built  the  monument,  he  went  away,  and  left  the  territory,  with 
the  intention  of  having  nothing  further  to  do  with  that  claim, 
as  he  regarded  it  of  no  account.  Gessell  and  myself  both 
abandoned  the  claim.  The  others  never  did  anything  with  it." 
Abandonment  has  always  rested  in  intention,  as  well  as  in 
acts  accompanying  the  intention.    Under  the  statute  a  locator 
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of  a  mining  claim  may  have  ninety  days  in  which  to  sink 
his  discovery  shaft,  record  his  notice,  and  bivid  his  monu- 
ments; yet  if,  after  putting  up  the  initial 'monument  and 
examining  the  claim,  he  wishes  to  abandon  it,  and  does  tear 
down  the  monument  and  go  away  with  the  intention  of  not 
going  back,  and,  in  fact,  pays  no  further  attention  to  the  claim, 
the  land  covered  by  the  claim  is  open  to  location  the  moment 
such  act  takes  place  and  such  intention  is  formed,  and  others 
wishing  to  relocate  the  ground  would  not  be  required  to  wait 
until  it  became  forfeited  by  reason  of  a  non-compliance  with 
the  statute  in  sinking  a  discovery  shaft,  recording  the  notice, 
and  building  monuments. 

3.  Objection  is  made  by  appellant  to  the  introduction  of 
the  location  notice  of  the  Skull  mining  claim  by  appellees,  and, 
because  it  was  received  as  evidence,  she  assigns  error.  By 
looking  at  the  record  we  discover  that  appellant  brought  her 
action  before  the  expiration  of  the  time  allowed  ty  statute 
for  the  filing  of  the  notice  of  location  With  the  recorder;  and 
hence,  when  appellant  attacks  the  location  of  the  Skull  claim, 
appellees  would  have  to  show  only  the  acts  of  location,  inde- 
pendent of  a  certificate  of  location.  Session  Laws  of  1895 
(act  No.  42,  sec.  1)  prescribe:  ** Every  notice  of  a  location 
of  a  mining  claim  shall  contain :  1st.  The  name  of  the  claim 
located.  2nd.  The  name  of  the  locator.  3rd.  The  date  of 
the  location.  4th.  The  number  of  feet  in  length  of  said  claim 
and  the  number  of  feet  claimed  on  each  side  of  the  center  of 
the  discovery  shaft,  lengthwise  of  the  claim.  5th.  The  general 
course  of  the  lode,  deposit  or  premises  located.  6th.  The 
locality  of  the  claim  with  reference  to  some  natural  object  or 
permanent  monument  as  will  identify  the  claim."  Section  2 
provides  that  a  certificate  not  containing  these  things  shall 
be  void,  which,  by  inference,  means  that,  if  it  does  contain 
these  things,  it  is  valid.  Let  us  see  the  location  notice :  **  No- 
tice is  hereby  given  that  the  Skull  mining  claim,  containing 
mineral-bearing  quartz,  rock,  or  earth  in  place,  located  by 
James  A.  Flemijig  and  J.  M.  Ford,  on  this  4th  day  of  Sep- 
tember, 1896,  has  been  located  for  mining  purposes.  Said 
claim  is  1,500  feet  in  length;  and  we  claim  300  feet  on  each 
side  of  the  center  or  discovery  shaft,  for  the  full  length  of 
the  claim.  The  general  course  of  this  lode  deposit  or  premises 
18  easterly  and  westerly.     This  claim  is  situated  in  Globe 
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Mining  District,  Gila  County,  territory  of  Arizona,  about  six 
miles  in  a  westerly  direction  from  Globe,  about  one  half  mile 
south  of  the  junction  of  Webster  and  Lost  gulches,  and  lays 
just  east  of  the  Joyce  Mine."  It  is  signed  by  James  A.  Flem- 
ing and  J.  M.  Ford,  locators;  contains  the  file  mark  of  De- 
cember 3,  1896,  which  is  within  the  ninety  days  from  date  of 
location,  and  after  the  suit  by  appellant  was  commenced.  It 
is  readily  to  be  seen  that  every  specification  of  the  statute  has 
been  complied  with.  It  is  true  that  the  position  of  the  monu- 
ments as  built  upon  the  ground  was  described  in  such  a  way 
as  to  direction  as  to  be  confusing ;  but  if  the  statutory  require- 
ments were  complied  with,  the  notice  would  be  sufficiently 
correct  to  allow  its  admission  as  evidence  when  offered  by 
defendant.  It  has  been  repeatedly  held  that  a  mine  referred 
to  by  name,  as  was  the  Joyce  Mine,  is  a  permanent  monument, 
and,  if  the  claim  lay  just  east  of  the  Joyce  Mine,  its  position 
is  defined.  Referring  to  a  mine  in  a  location  notice  casts 
upon  the  party  attacking  the  notice  the  burden  of  showing  that 
there  is  no  such  mine  as  referred  to.  The  evidence  of  the 
locator  of  the  Skull  mining  claim  described  particularly  and 
distinctly  the  nine  monuments  that  were  built,  marking  its 
exterior  boundaries;  and,  even  if  appellees  could  have  been 
called  upon  to  produce  their  certificate  of  location  in  the 
trial  of  a  suit  which  had  been  commenced  before  the  time  in 
which  the  statute  required  a  location  notice  to  be  recorded,  we 
hold,  with  the  district  court,  that  the  location  notice  complied 
with  the  statute  sufficiently  to  admit  it  as  evidence.  The 
judgment  of  the  district  court  is  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  678.     Filed  March  15,  1899.] 
[56  Pac.  731.] 

CORA  E.  TRIMBLE  et  al.,  Defendants  and  Appellants,  v. 
MARY  E.  LONG,  Plaintiff  and  Appellee. 

1.  Appeal  and  Error — ^Assignment  of  Error — ^Necessity  for — Fun- 
damental Error — ^Affirmance. — ^Where  there  are  no  assignments 
of  error,  and  no  error  appears  on  the  face  of  the  record,  the 
judgment  will   be   affirmed. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
F.  M.  Doan,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

W.  B.  Stone,  Joseph  H.  Kibbey,  and  H.  D.  Cassidy,  for 
Appellants. 

J.  S.  Sniffen,  for  Appellee. 

PER  CURIAM.— Mary  E.  Long  brought  an  action  in  the 
district  court  of  Pinal  County  against  Cora  E.  Trimble  and 
W.  H.  Halliday  to  set  aside  a  mortgage  and  to  relieve  prop- 
erty from  the  lien  created  thereby,  alleging  that  the  mortgage 
had  been  executed  by  one  M.  W.  Harter,  ajs  the  guardian 
of  her  estate,  while  she  was  a  minor,  and,  having  arrived  at 
the  age  of  majority,  she  had  in  no  wise  confirmed  the  mort> 
gage,  but  had  always  repudiated  it;  that  the  mortgage  was 
executed  without  authority  of  law,  and  was  a  cloud  upon 
the  title  of  her  land.  The  defendant  Halliday  answered, 
setting  up  the  facts  concerning  the  execution  of  the  mortgage, 
and  asked  that  the  court  decree  the  mortgage  as  a  lien  upon 
the  property.  The  mortgage  was  executed  to  defendant  Trim- 
ble, and  by  her  assigned  to  defendant  Halliday.  Defendant 
Trimble  made  default.  Judgment  was  rendered  by  the  dis- 
trict court  for  the  plaintiflE,  Long.  Defendant  Halliday  ap- 
pealed to  the  supreme  court. 

There  is  no  proper  transcript  of  the  record,  but  the  clerk 
of  the  district  court  has  certified  to  this  court  the  original 
complaint,  answer,  the  judgment,  and  minute  entries.  There 
is  no  statement  of  facts  or  bill  of  exceptions,  nor  any  tran- 
script of  the  reporter's  notes  of  the  evidence,  nor  is  there  any 
assignment  of  error,  in  briefs  or  elsewhere.  It  is  a  well- 
established  rule  of  this  court,  and  has  been  repeatedly  held, 
that  without  assignments  of  error,  and  no  error  appearing 
upon  the  face  of  the  record,  the  judgment  would  be  affirmed. 
There  being  nothing  in  the  record  to  show  errors  at  the  trial, 
or  in  the  findings  of  fact,  or  in  the  judgment,  the  judgment  of 
the  district  court  is  affirmed. 
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[Civil  No.  662.    FUed  March  15,  1899.] 
[56  Pac.  871.] 

TERESA  JORDA  DB  HEREU,  Plaintiff  and  Appellant,  v. 
NARCISSO  HEREU,  Defendant  and  Appellee. 

1.  Marriage  and  Divorce  —  Decree  —  Validity  —  Lace  op  Proof  of 

Service — Appearance. — This  court  will  not  inquire  into  the  validity 
of  a  decree  of  divorce  at  the  suit  of  the  defendant  therein  attacked 
on  the  ground  that  there  was  no  proof  of  service  as  required  bj 
statute,  where  it  appears  that  subsequent  to  its  entry  defendant 
appeared  and  consented  to  the  entry  of  an  amended  decree  on 
condition  that  it  provide  that  she  have  a  portion  of  the  community 
property. 

2.  Same — Same — Same — Opening  Up — Comp.  Laws  Ariz.   1877,   Par. 

2504,  Construed. — Under  paragraph  2504,  supra,  providing  that 
in  all  eases  where  no  personal  service  was  had  the  court  may  at 
any  time  within  two  years  allow  tho  defendant  to  appear  and 
answer,  it  is  within  the  power  of  the  court  to  aUow  the  defendant 
in  a  divorce  suit  to  file  her  answer  and  to  ask  to  have  the  judg- 
ment corrected  so  that  her  rights  may  be  protected. 

3.  Same — ^Action  for  Divorce — Defense — Principal  and  Agent — Rat- 

ification OP  Acts — Necessity  for  Written  Authority. — Where  a 
defendant  in  a  suit  for  divorce  appoints  an  agent  with  full  power 
to  conduct  her  defense,  and  is  fully  aware  of  every  step  he  takes, 
and  ratifies  the  same,  she  is  bound  by  his  acts,  and  the  faet  that 
such  agent  has  no  written  power  of  attorney  is  immaterial. 

4.  Same — Same — Decree — Collusion  as  to  Pacts — May  Consent  as 

TO  Nature  and  Form  of  Decree. — While  courts  will  not  render 
decrees  of  divorce  where  there  is  collusion  as  to  the  facts,  parties 
in  court  may  consent  to  the  character  and  nature  of  the  decree. 

5.  Same — Same — Same — Consent  to   Entry   of   Amended   Decree. — 

Where  in  an  action  for  divorce,  service  being  had  by  publication, 
after  the  hearing  of  evidence,  a  decree  of  divorce  is  entered,  and 
subsequently  thereto  the  defendant  appears  and  without  seeking  to 
have  it  set  aside  consents  to  the  entry  of  an  amended  decree  pro- 
viding for  the  payment  to  her  of  half  of  the  community  property, 
such  amended  decree  is  not  a  consent  decree  of  divorce,  but  is 
a  confirmation  of  the  first  decree. 

6.  Same — Same — Same — Vacating — Equity — Relief  against  Mistab35 

OF  Law. — ^When  defendant  in  a  divorce  suit,  with  full  knowledge 
of  all  the  facts  and  circumstances,  consents  to  the  entry  of  a 
decree  of  divorce  which  provides  that  she  shall  have  one  half  of 
the  community  property,  she  will  not  be  permitted  to  maintain  an 
action  to  set  aside  the  decree  on  the  ground  that  she  was  advised 
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by  her  counsel  that  such  decree  was  binding  upon  her,  and  that 
she  is  now  advised  otherwise,  such  mistake  being  one  of  law  alone. 

7.  Equity — ^Relief  against  Mistakes  or  Law — (Compromises. — Equity 

often  relieves  against  mistakes  of  law,  but  under  such  circum- 
stances that  the  mistake  may  be  treated  as  one  of  fact.  But 
where  one,  with  full  knowledge  of  the  material  facts,  compromises 
her  claims  against  another  and  obtains  a  decree  which  accomplishes 
the  ends  she  wishes  to  effect,  she  will  not  be  heard  to  complain  that 
she  was  mistaken  as  to  the  legal  effect  thereof  as  to  its  binding 
force. 

8.  Same — Defenses — Delay. — Delay  in  pursuing  a  remedy  is  not  acqui- 

escence; yet  mere  delay  may  of  itself  be  a  reason  for  courts  of 
equity  to  refuse  to  act,  and  they  generally  do  refuse  where  other 
parties  have  contracted  new  engagements  as  the  result  of  delay. 

9.  Same — Same— AcQuiEscfENCE  Defined. — ^Acquiescence  is  mere  silence 

— refusal  to  speak  when  one  ought  to  speak  for  the  protection  of 
others,  or  to  act  in  time  to  prevent  others  from  doing  acts  of 
which  the  dilatory  one  afterwards  complains. 

10.  Same — Same — Confiemation  Defined. — Confirmation  is  a  deliberate 
act — a  ratification  of  a  previous  transaction  known  to  be  avoidable. 

11.  Same — Same — ^Laches — ^Acquiescence — Confirmation  —  Marriage 
and  Divorce — ^Vacating  Decree. — ^Where  defendant  consented  to 
the  modification  of  a  voidable  decree  of  divorce  by  which  she 
received  one  half  of  the  community  property,  she  is  estopped  by 
confirmation,  also  by  acquiescence  and  laches  in  delaying  fifteen 
years  to  have  the  judgment  set  aside,  until  in  the  mean  time  plain- 
tiff had  remarried  and  a  new  family  had  grown  up  under  his 
protection. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 

^^  • 

First  Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Wright,  for  Appellant. 

Z.  A.  Zabriskie,  Lovell  &  Satterwhite,  and  Barnes  &  Mar- 
tin, for  Appellee. 

Plaintiff  cannot  successfully  attack  this  decree  for  defects 
in  service  of  publication,  where  such  defects  were  known  and 
acquiesced  in  for  fifteen  years.  Badger  v.  Badger,  2  Wall.  94; 
Sullwan  V.  Railway  Co,,  94  U.  S.  807;  Pomeroy's  Equity 
Jurisprudence,  pars.  418,  419. 
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Laches  deprives  a  plaintiff  of  the  right  to  appeal  to  a  court 
of  equity,  and  the  court  may  refuse  to  entertain  a  suit  brought 
after  unreasonable  delay,  although  defendant  has  not  in  his 
answer  alleged  that  the  claim  is  stale.  Harris  v.  HUlegass, 
66  Cal.  79,  4  Pac.  966. 

STREET,  C.  J. — 1.  Appellant  and  appellee  were  married 
in  the  city  of  Gerona,  Spain,  on  the  twenty-ninth  day  of 
October,  1856.  Soon  thereafter  they  came  to  America,  and 
lived  a  short  while  in  New  Orleans,  and  subsequently  in  Mata- 
moras,  Mexico.  Appellant  was  the  wife,  and  appellee  the 
husband,  the  full  name  of  whom  was  Narcisso  Hereu  de  Matas, 
Matas  being  the  name  of  his  mother.  Appellant  and  appellee 
lived  together,  not  harmoniously,  until  about  the  year  1879, 
when  the  wife,  appellant  herein,  returned  to  New  Orleans, 
and  occupied  the  property  which  belonged  to  the  community, 
the  title  to  which  was  in  the  name  of  the  husband,  Narcisso 
Hereu  de  Matas.  The  issue  of  the  marriage  was  two  children 
— ^Rudolph  de  Matas  and  Elvira  de  Matas.  In  1880  Narcisso, 
the  father  and  husband,  went  to  New  Orleans  to  receive  medi- 
cal treatment  at  a  hospital;  and,  as  he  was  recovering,  the 
son,  Rudolph,  then  about  twenty  years  of  age,  induced  him  to 
go  to  the  house  where  his  mother  and  sister  were  living.  When 
the  father  reached  the  house,  an  angry  dispute  arose,  as  of 
old,  between  the  husband  and  wife.  The  wife  approached 
him  in  a  conciliatory  manner,  whereupon  he  declared  that 
**he  had  come  solely  to  see  the  children,  and  that  he  was  no 
more  a  husband  to  her,  nor  did  he  intend  to  be  in  the  future.'* 
An  exciting  scene  followed,  which  ended  in  the  mother  going 
to  her  room,  and  the  father  remaining  in  the  room  of  his  son. 
After  staying  at  the  house  a  few  days,  he  left.  Appellee  went 
to  Tucson,  Arizona,  and  took  up  his  permanent  residence  there; 
the  wife  remaining  in  New  Orleans  in  the  property  to  which 
she  moved  when  she  left  Matamoras.  On  the  twenty-ninth 
day  of  November,  1881,  the  husband,  under  the  name  of  Nar- 
cisso Hereu,  filed  his  complaint  in  the  district  court  of  Pima 
County  against  the  wife,  Teresa  Jorda  de  Hereu,  asking  for 
a  decree  in  divorce,  and  alleging  as  a  cause  that  "on  or  about 
March  13, 1879,  the  said  defendant,  disregarding  the  solemnity 
of  her  marriage  vow,  at  Matamoras,  republic  of  Mexico,  where 
plaintiff  and  defendant  then  resided,  willfully  and  without 
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cause  disregarded  and  abandoned  the  plaintiff,  and  ever  since 
has  and  still  continues  so  to,  willfully  and  without  cause,  dis- 
regard and  abandon  said  plaintiff,  and  to  live  separate  and 
Apart  from  him,  without  any  suflScient  cause,  or  any  reason, 
and  against  his  wish,"  etc.  The  defendant  in  that  cause  being 
out  of  the  territory  and  a  non-resident,  service  of  summons 
was  had,  or  attempted  to  be  had,  by  publication.  Under  para- 
graph 2466  of  the  Compiled  Laws  of  1877,  the  probate  judge 
of  Pima  County  made  an  order  for  the  publication  of  the  sum- 
mons in  the  Daily  Journal,  a  newspaper  published  in  Tucson, 
and  further  ordered  that  a  copy  of  the  summons  and  complaint 
be  deposited  in  the  post-office,  postpaid,  and  directed  to  the 
defendant  at  her  place  of  residence  in  New  Orleans,  state  of 
Louisiana.  The  summons  was  published  under  said  order  for 
fifty-two  consecutive  days  (from  the  first  day  of  December, 
1881,  to  the  twenty-first  day  of  January,  1882,  both  inclusive) 
in  the  Daily  Arizona  Journal,  a  newspaper  published  in 
Tucson,  and  for  eight  successive  days  (from  the  twenty-third 
day  of  January,  1882,  to  the  thirty-first  day  of  January,  1882, 
both  inclusive)  in  the  Arizona  Citizen,  likewise  a  newspaper 
published  in  Tucson ;  and  a  copy  of  the  summons  and  com- 
plaint was  mailed  to  the  defendant  therein,  by  B.  H.  Hereford, 
attorney  for  plaintiff,  by  depositing  it  in  the  post-office  at 
Tucson,  postpaid,  and  directed  to  the  defendant  in  New  Or- 
leans, without  any  special  directions  as  to  residence  in  said 
city,  so  far  as  shown  by  the  record.  Paragraph  2467  provides 
that  the  order  shall  direct  the  publication  to  be  made  in  some 
newspaper,  to  be  designated,  as  most  likely  to  give  notice  to 
the  person  to  be  served,  the  last  of  which  insertions  shall  be 
sixty  days  from  the  first.  The  defendant  made  no  answer  or 
appearance,  and  on  the  third  day  of  April,  1882,  the  district 
court  of  Pima  County,  at  a  regular  term  thereof,  entered  a 
decree  of  divorce,  dissolving  the  marriage  between  plaintiff 
and  defendant  in  said  action,  and  releasing  them. from  the 
bonds  of  matrimony,  in  which  decree  the  court  recited  that 
it  was  done  upon  the  proofs  taken  in  said  action,  and 'upon 
the  report  of  the  court  commissioner  and  referee  in  the  cause 
appointed  to  take  proofs  of  the  facts  set  forth  in  the  com- 
plaint.    Thereafter,  on  the  eighteenth  day  of  March,  1883, 

• 

the  divorced  husband,  Narcisso,  married  another  wife,  who  is 
still  alive;  the  issue  of  said  marriage  being  one  daughter, 
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now  eleven  or  twelve  years  of  age.  Upon  the  fact  of  that 
marriage  coming  to  the  knowledge  of  the  divorced  wife,  then 
still  living  in  New  Orleans,  she  had  a  conference  with  her 
brother,  her  son,  Rudolph,  and  a  nephew,  about  the  recovery 
of  her  share  in  the  community  property.  It  is  claimed  that 
until  the  wife  heard  of  the  remarriage  of  the  husband  she  had 
no  knowledge  of  any  divorce  proceedings,  but  then  a  copy 
of  the  decree  of  divorce  was  obtained  by  her  nephew,  Judge 
Emilio  Forto,  and  it  was  translated  to  her  by  her  son,  Ru- 
dolph, and  her  brother,  Thomas  Forto.  The  result  of  the 
conference  was  that  the  son,  Rudolph,  accompanied  by  her 
nephew,  went  to  Tucson,  with  directions  from  the  wife  ta 
enter  proceedings  against  the  husband,  and  to  set  the  decree 
of  divorce  aside,  unless  the  son  could  get  a  favorable  settle- 
ment with  the  father  in  the  interest  of  the  mother  for  her 
share  of  the  community  property.  The  son  and  nephew 
arrived  in  Tucson  in  May,  1883,  and  at  once  employed  counsel^ 
whom  the  mother  had  directed  the  son  to  employ,  to  take  such 
steps  as  would  secure  to  the  mother  her  property  rights.  The 
counsel  so  employed  had  a  conference  with  the  husband,  and 
afterwards  with  the  husband's  counsel,  so  that,  under  the 
direction  of  the  counsel  employed  by  the  son,  the  mother  sent 
a  power  of  attorney  to  the  son,  under  date  of  the  31st  of  May, 
1883,  which  in  effect  was  a  power  to  settle  and  satisfy  any 
claims  existing  in  the  wife's  favor  against  the  husband,  and, 
if  necessary,  to  sue  upon  the  same,  and  to  appear  to  prasecute 
and  defend  any  actions  in  law  or  in  equity  which  in  his  judg- 
ment might  seem  proper  to  litigate  her  claims  to  a  final  set- 
tlement or  compromise,  and  to  employ  counsel  for  that  pur- 
pose. The  appellant  says  she  never  signed  that  power  of  attor- 
ney. Afterwards,  on  June  23,  1883,  the  attorneys  employed 
made  appearance  in  the  district  court  in  the  original  case  of 
Narcisso  Ilereu  against  Teresa  Jorda  de  Hereu,  and  stated 
that  they  -appeared  upon  the  retainer  of  Rudolph,  the  attorney 
in  fact  for  the  defendant,  and  filed  their  petition  for  the  de- 
fendant, settmg  up  the  fact  of  the  decree  of  divorce  on  the  3d 
of  April,  1882,  making  allegations  that  the  defendant  was  ig- 
norant of  the  pendency  of  the  action ;  that  she  had  not  received 
a.  copy  of  the  summons  or  complaint,  and  made  allegation  of 
the  existence  of  community  property,  and  tendered  an  amended 
judgment,  to  be  entered  nunc  pro  tunc  as  of  the  third  day  of 
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April,  1882.  The  petition  was  sworn  to  by  the  son,  Rudolph 
Matas,  and  upon  the  same  day  the  plaintiff  in  that  action, 
Narcisso  Hereu,  in  person  and  by  his  attorneys,  filed  a  paper 
indorsed  **  Stipulation  and  Consent  of  PlaintiflE,''  wherein  he 
confessed  and  admitted  all  of  the  facts  in  the  petition,  and 
consented  to  the  filing  of  said  amended  judgment  and  decree 
as  asked  for,  all  of  which  was  the  result  of  the  negotiations 
carried  on  by  the  son.  Whereupon  an  amended  judgment 
was  entered,  reciting  the  fact  of  the  action  being  commenced 
on  the  twenty-ninth  day  of  November,  1881,  the  affidavit  for 
publication  of  summons,  the  issuance  of  the  summons,  the 
publication  of  the  summons,  and  proofs  of  its  publication, 
the  judgment  of  the  court  on  the  hearing  of  the  cause,  the 
existence  of  the  community  property  in  the  sum  of  ten  thou- 
sand dollars,  and  again  decreeing  as  follows:  *'Now,  there- 
fore, it  is  ordered,  adjudged,  and  decreed  that  the  bonds  of 
matrimony  heretofore  existing  between  plaintiff  and  defend- 
ant be,  and  the  same  are  hereby,  absolutely  dissolved  and 
set  aside,  and  said  plaintiff,  Narcisso  Hereu,  and  the  de- 
fendant, Teresa  Jorda  de  Hereu,  are  hereby  divorced;  and 
it  is  further  ordered,  adjudged,  and  decreed  that  the  said 
plaintiff,  Narcisso  Hereu,  do  pay  to  the  said  defendant,  Teresa 
Jorda  de  Hereu,  the  sum  of  five  thousand  dollars,  in  full  of 
her  share  of  the  community  property,  and  for  her  separate 
property ;  that  this  judgment  and  decree  be  filed  and  entered 
mine  pro  tunc  as  of  the  3d  day  of  April,  1882.''  Under  this 
decree  the  husband  paid  to  the  son,  for  the  mother,  the  sum  of 
three  thousand  dollars  in  cash,  and  delivered  to  him  two  notes 
of  the  denomination  of  one  thousand  dollars  each ;  and  also,  as 
a  result  of  the  negotiations,  the  husband  made,  executed,  and 
delivered  unto  the  wife  a  deed  for  all  of  the  New  Orleans 
property  occupied  by  her  then  as  a  residence,  and  transferred 
to  her  mining  stock  in  the  Mammoth  Mining  Company  of 
Arizona.  The  son  returned  home  to  New  Orleans  and  re- 
ported the  facts  to  the  mother.  Soon  thereafter  Teresa  Jorda 
de  Hereu  sold  the  property  which  the  husband  had  so  deeded 
to  her,  and  went  to  Spain,  where  she  remained  until  1895, 
when  she  returned  to  New  Orleans.  In  1897  she  came  to 
Tucson,  with  the  avowed  purpose  of  collecting  the  two  prom- 
issory notes  given  by  her  husband  in  settlement  of  the  judg- 
ment.    When  she  reached  there,  she  was  advised  that  the 
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proceedings  in  divorce  were  a  nullity,  and  thereupon  filed 
a  complaint  in  the  district  court  reciting  the  history  of  the 
two  judgments  in  divorce,  in  which  she  alleged:  That  on 
the  return  of  her  son,  Rudolph,  to  New  Orleans,  she  was  ap- 
prised that  a  final  decree  in  divorce  had  been  entered;  that 
Rudolph  informed  her  that  such  decree  was  in  all  things 
valid  and  binding ;  that  he  had  submitted  the  same  to  eminent 
and  learned  counsel,  each  of  whom  had  carefully  examined  the 
record  in  said  cause,  and  that  each  had  assured  him  that  the 
said  decree  was  valid,  binding,  and  final ;  and  that  she  would 
be  compelled  to  abide  by  it;  that  she,  in  all  things,  believed 
in  and  relied  on  the  statements  so  made  to  her,  and  because 
thereof  had  left  the  United  States  and  taken  up  her  residence 
in  Spain ;  and  that  after  her  arrival  in  Pima  County,  in  1897, 
she  learned  for  the  first  time  that  said  decrees  of  divorcement, 
and  both  of  them,  were  each  wholly  and  utterly  void.  Her 
complaint  was  fully  answered  by  appellee,  who  set  up  the 
proceedings  in  the  two  decrees,  and  prayed  that  they  in  this 
action  be  decreed  valid  and  binding. 

2.  The  question  whether  the  first  decree  was  valid  or  not 
may  remain  unanswered.  It  is  attacked  solely  upon  the  ground 
that  there  had  been  no  proof  of  service,  such  as  contemplated 
by  statute.  It  is  not  charged  that  there  was  any  fraud  upon 
the  court,  nor  that  the  plaintiff  was  not  a  citizen  and  bona  fide 
resident  of  the  territory  for  the  proper  time ;  nor  is  it  charged 
that  the  facts  in  the  complaint  are  untrue,  but  solely  that  the 
defendant  did  not  have  actual  knowledge  of  the  institution 
of  the  suit  and  the  pendency  of  the  action  asking  for  a  divorce, 
and  that  there  had  not  been  the  technical  statutory  publication 
of  the  summons.  Paragraph  2641  of  the  Compiled  Laws  of 
Arizona,  then  in  force,  directs:  ** Immediately  after  entering 
the  judgment,  the  clerk  shall  attach  together  and  file  the  fol- 
lowing papers  which  shall  constitute  the  judgment-roll:  In 
case  the  complaint  be  not  answered  by  the  defendant,  the 
summons,  with  the  affidavit  of  proof  of  service  and  the  com- 
plaint, with  a  memorandum  indorsed  on  the  complaint  that 
the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment."  Th6  transcript  of  the  evidence 
taken  in  the  present  case  sets  out  as  exhibits  all  such  matters, 
but  we  are  unable  to  determine  whether  they  were  embodied 
in  the  judgment-roll  in  the  original  case.    The  judgment  of 
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the  court,  however,  recites  that  the  default  of  the  defendant 
was  legally  entered,  and  that  the  referee  had  taken  the  testi- 
mony by  question  and  answer,  and  made  report  of  the  same 
to  the  court,  from  which  it  appeared  all  the  material  averments 
of  the  complaint  are  sustained  by  the  testimony,  free  from 
legal  exceptions.  It  appears  from  the  transcript  in  this  case 
that  the  proof  of  publication  of  summons  showed  that  it  was 
published  in  one  paper  for  fifty-two  days,  and  in  another  pa- 
per, not  mentioned  in  the  order  of  the  probate  judge,  for  eight 
days;  and  it  also  appears  that  the  summons  and  a  copy  of 
the  complaint  were  mailed  to  the  then  defendant  in  New  Or- 
leans, as  the  statute  prescribes.  We  will  accept  as  a  fact  that 
she  knew  nothing  of  the  proceedings  or  decree  of  divorce  until 
she  heard  of  her  husband's  marriage,  nearly  a  year  afterwards. 
When  shown  the  decree  of  divorce,  she  took  counsel  with  her 
brother,  her  nephew,  and  her  son,  and  with  a  lawyer  in  New 
Orleans,  as  to  the  feasibility  of  attacking  the  judgment  and 
setting  it  reside,  not  upon  the  ground  that  a  fraud  had  been 
perpetrated  upon  the  court,  or  that  the  facts  set  forth  in  the 
complaint  were  not  true,  but  upon  the  ground  that  there  had 
been  no  legal  service  of  summons  upon  her.  The  question, 
however,  which  affected  her  was  one  of  property,  and  the 
evidence  is  so  strong  that  it  makes  it  convincing  that  the  ques- 
tion of  property  was  uppermost  in  her  mind.  It  is  also  con- 
vincing that  the  result  of  the  conferences  between  her  and 
her  relatives  and  the  lawyer  in  New  Orleans  was,  that  if  she 
could  get  a  proper  settlement  of  the  property  and  get  her 
share  of  the  community  estate,  the  judgment  in  divorce  need 
not  be  attacked,  but  that  they  would  attack  the  judgment  if 
it  became  necessary  to  enforce  a  compromise  about  the  prop- 
erty; and  it  was  with  this  view  that  she  sent  her  son,  who 
had  then  reached  the  years  of  majority,  as  her  agent,  to 
Tucson,  with  full  power  to  do  the  best  he  could  in  getting  her 
share  of  the  community  property,  and  to  attack  the  judgment 
if  it  were  necessary  in  effecting  a  compromise. 

3.  This  brings  us  to  the  question  of  the  second  decree,  which 
is  attacked  by  her  as  having  been  rendered  without  her  au- 
thority, and  as  appearing  upon  its  face  a  consent  judgment 
in  divorce.  It  has  also  been  attacked  because  it  was  opening 
up  a  judgment,  not  at  the  term  at  which  it  was  rendered,  but 
after  the  term  had  closed  and  other  terms  had  intervened^ 


278  Hebbu  v.  Herbu.  [6  Ariz. 


It  is  a  general  rule  of  law  that  all  the  judgments,  decrees,  and 
other  orders  of  the  courts,  however  conclusive  in  their  char- 
acter, are  under  the  control  of  the  court  which  pronounces 
them,  during  the  term  at  which  they  are  rendered  or  of  record, 
and  they  may  be  set  aside,  vacated,  modified,  or  annulled  by 
the  court ;  and  it  is  a  rule,  equally  well  established,  that  after 
the  term  is  ended  all  final  judgments  and  decrees  of  the  court 
pass  beyond  its  control,  unless  steps  be  taken  during  that 
term,  by  motion  or  otherwise,  to  set  aside,  modify,  or  correct 
them.  During  a  term  of  the  court  the  judgment  is  in  the 
breast  of  the  judge.  After  the  term  has  expired  it  is  com- 
mitted to  the  rolls.  That  rule,  however,  has  some  modifica- 
tions, and  especially  in  divorce  proceedings  it  has  not  been 
strictly  followed.  It  was  the  doctrine  and  rule  of  the  ecclesi- 
astical courts  of  England  that  a  sentence  or  judgment  against 
the  validity  of  a  marriage,  either  annulling  a  voidable  mar- 
riage, or  declaring  that  a  pretended  marriage  was  absolutely 
void,  was  not  final,  but  was  forever  oj^en  to  revision  and  re- 
versal. Paragraph  2504  of  the  Compiled  Laws  of  Arizona, 
then  in  force,  prescribes:  **When  from  any  cause  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action  have  not  been 
personally  served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  just,  such  defendant,  or  his  legal  repre- 
sentative, at  any  time  within  two  years  after  the  rendition 
of  any  judgment  in  such  action,  to  appear  and  answer  to  the 
merits  of  the  original  action."  Black,  in  his  work  on  Judg- 
ments, says:  '^ There  are  cases  holding  that  such  statutes  do 
not  include  decrees  of  divorce."  But  he  says:  ** Unless  such 
decrees  are  specifically  withdrawn  from  the  general  class,  it 
is  difficult  to  see  how  they  can  be  considered  as  exceptions  to 
the  terms  of  a  statute  plainly  extending  to  all  judgments,  on 
any  right  principles  of  interpretation."  1  Black  on  Judg- 
ments, sec.  320.  The  case  of  Edson  v.  Edson,  108  Mass.  590, 
is  a  case  in  point.  That  was  upon  a  petition  asking  that  a 
judgment  and  decree  in  divorce  rendered  at  a  former  term  be 
set  aside  on  the  ground  of  fraud.  In  discussing  the  question 
the  court  say:  '*We  believe  it  to  be  an  established  principle 
of  jurisprudence  that  courts  of  justice  have  power,  on  due 
proceedings  had,  to  set  aside  or  vacate  their  judgments  and 
decrees,  when  it  appears  that  an  innocent  party  without  notice 
has  been  aggrieved  by  a  judgment  or  decree  obtained  against 
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him,  without  his  knowledge,  by  fraud  of  the  other  party.  .  .  . 
It  is  a  petition,  addressed  to  the  sound  judicial  discretion 
of  the  court,  asking  that  a  decree  rendered  at  a  former  term 
may  be  reopened  and  vacated  on  the  ground  that  it  was  fraud- 
ulently obtained.  It  is  in  the  nature  of  an  application  to 
correct  the  record  and  prevent  a  wrong  and  injustice  from 
the  effect  of  the  judgment  as  it  now  stands."  Under  the 
statute  quoted  it  was  within  the  power  of  the  district  court 
to  allow  the  defendant  in  that  action  to  come  into  court  and 
be  permitted  to  file  her  petition  in  the  nature  of  an  answer, 
and  ask  to  have  the  judgment  corrected  so  that  her  rights 
which  she  set  up  should  be  protected. 

The  defendant  insists  that  she  never  signed  the  power  of 
attorney  to  her  son.  Whether  she  did  or  not  makes  but  little 
difference;  for  she  clothed  him  fully  with  the  power  which 
he  exercised,  by  oral  directions,  and  she  was  fully  aware  of 
every  step  that  he  was  about  to  take,  and  after  the  matter 
was  concluded  she  was  fully  informed  of  everything  that 
had  been  done,  and  she  expressed  her  satisfaction  with  it. 

It  may  be  conceded  that  decrees  of  divorce  cannot  be  ren- 
dered by  agreement  or  by  collusion,  but  only  upon  regular 
process,  or  by  appearance  to  the  jurisdiction,  and  upon  proof 
taken.  Courts  will  not  enter  decrees  of  divorce  where  there 
is  a  collusion  as  to  the  facts,  but  where  the  parties  are  in 
court  they  may  consent  as  to  the  character  and  nature  of 
a  decree.  A  decree. of  court  was  already  on  record  between 
these  parties,  and  she  asked  to  come  into  court  to  attack  it 
in  one  particular  only,  and  that  was  to  obtain  her  share  of 
the  community  property.  She  knew  all  of  the  circumstances 
of  the  decree,  such  as  it  was,  and  could  have  asked  to  have 
had  it  set  aside,  had  she  so  chosen;  and  that  question,  as  we 
have  heretofore  said,  was  repeatedly  discussed  by  her  and 
her  relatives,  her  son,  and  attorney,  in  New  Orleans,  and  dis- 
cussed by  her  son  and  the  lawyers  he  employed  by  her  request 
at  Tucson.  There  was  no  effort  made  at  that  time  to  set  the 
decree  aside,  but  an  effort  was  made  to  have  it  corrected,  so  as 
to  protect  her  in  the  only  rights  she  complained  of  losing; 
and  for  that  purpose  she  filed  her  petition  and  tendered  an 
amended  judgment.  She  based  her  right  to  have  the  judgment 
amended  upon  the  fact  that  it  had  been  obtained  without  her 
knowledge,  and  it  was  within  the  power  of  her  attorneys 
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employed  in  the  case  and  attorney  in  fact,  or  agent,  to  consent 
either  that  the  first  decree  should  stand,  or  to  consent  that  a 
decree  might  then  be  entered  as  a  ratification  of  the  decree 
already  entered,  upon  the  consideration  that  she  should  have 
a  division  of  the  community  property.  She  could  not  have 
obtained  a  judgment  for  any  portion  of  the  community  prop- 
erty without  the  establishment  of  such  a  decree.  We  think  it 
cannot  be  said  that  the  decree  then  entered,  divorcing  plain- 
tiff and  defendant,  was  a  consent  decree.  It  was  agreed  that 
the  decree  already  in  existence  should  be  ratified,  and  for  that 
purpose  a  new  decree  was  drafted,  having  relation  to  the  time 
when  the  former  decree  was  entered.  Upon  the  basis  of  such 
decree  she  obtained  three  thousand  dollars  cash,  two  thousand 
dollars  in  promissory  notes,  and,  by  an  agreement  accompany- 
ing the  decree,  obtained  a  deed  for  the  New  Orleans  property, 
all  of  which  she  received  and  enjoyed ;  and,  whether  the  first 
decree  was  valid  or  not,  the  second  was  a  confirmation  of  it, 
and  the  full  establishment  of  such  a  decree  in  divorce  as  the 
court  had  jurisdiction  to  render. 

4.  We  have  been  asked  by  appellant  to  decide  only  as  to  the 
validity  of  the  first  and  second  decrees ;  but  by  appellee,  to  de- 
cide— First,  that  the  misapprehension  of  appellant  as  to  her 
rights  was  a  mistake  of  law,  and  not  of  fact;  second,  that 
appellant  is  guilty  of  such  gross  laches  that  a  court  of  equity 
ought  not  to  grant  her  relief;  and,  third,  that  she  was  fully 
aware  of  the  facts,  and  acquiesced  in  them,  so  as  to  be 
estopped  from  denying  their  binding  effect  upon  her.  A  mis- 
take is  an  internal  mental  condition, — an  erroneous  concep- 
tion and  conviction  which  influences  the  will.  It  is  based  on 
ignorance,  and  courts  of  equity  indulge  in  relief  against  its 
consequences.  There  are  mistakes  of  law  and  mistakes  of  fact. 
A  mistake  of  law  is  an  ignorance  or  error  with  respect  to  some 
general  rules  applicable  to  all  persons,  and  is  also  ignorance 
or  error  of  the  person  with  respect  to  his  own  legal  rights  and 
interests.  The  general  rule  is,  that  a  mistake  of  law,  pure 
and  simple,  is  not  adequate  ground  for  relief.  Where  a  party, 
with  knowledge  of  all  the  material  facts,  enters  into  a  trans- 
action with  an  erroneous  idea  of  the  rules  of  law  controlling 
the  case,  courts  of  equity  will  not  grant  relief.  Courts  of 
equity  have  looked  with  more  leniency  upon  mistakes  of  fact, 
and,  where  a  party  is  misled  as  to  the  existence  of  a  fact,  if 
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the  mistake  arise  without  his  neglect,  courts  of  equity  will 
grant  relief.  How  stands  the  situation  with  reference  to  ap- 
pellant's complaint  in  this  action  to  set  aside  the  decrees  which 
were  rendered  by  the  district  court  in  Pima  County  in  1882 
and  1883,  and  have  the  divorce  declared  a  nullity  t  Abundant 
evidence  shows  conclusively  that  during  the  negotiations  by 
her  son  in  Tucson,  and  after  his  return  to  New  Orleans,  she 
was  fully  advised  of  every  step.  She  says  in  her  complaint 
that  the  whole  matter  was  explained  to  her,  that  every  step 
had  been  submitted  to  eminent  counsel,  and  that  she  had  been 
advised  that  the  legal  effect  of  all  of  those  steps  was  to  make 
a  decree  which  was  binding  upon  her.  That  declaration 
carries  with  it  a  knowledge  of  the  filing  of  the  complaint  in 
November,  1881;  of  the  attempted  publication  of  the  sum- 
mons; of  the  mailing  of  the  summons  and  complaint  to  her. 
It  also  involves  a  knowledge  of  her  petition,  through  her  at- 
torneys, or  her  agent  in  fact,  her  son,  in  June,  1883,  and  its 
contents,  setting  out  the  former  decree,  setting  out  the  fact 
that  it  had  been  obtained  without  her  knowledge,  and  that 
there  was  community  property,  and  the  prayer  to  have  the 
decree  reformed  in  order  to  get  her  share  of  the  community 
property ;  also,  the  answer  to  that  petition  by  her  former  hus- 
band, consenting  to  the  same,  the  rewriting  of  the  decree  to 
take  effect  at  the  time  that  the  first  decree  was  rendered,  the 
payment  of  the  money  by  the  husband  to  her  agent,  the  deliv- 
ery of  the  deed  for  the  New  Orleans  property,  and  the  deliv- 
ery of  the  two  notes  for  one  thousand  dollars  each,  all  based 
upon  the  entry  of  the  decree  in  divorce.  All  of  these  facts  she 
knew,  and  was  satisfied  with  the  settlement,  expressing  her 
satisfaction  at  the  results.  She  knew  the  fact  that  it  was  the 
judgment  of  the  lawyers  whom  her  son  had  consulted  in  New 
Orleans  that  all  of  these  facts  worked  a  binding  decree  upon 
her ;  and  the  mistake  she  complains  of  is  the  mistake  in  their 
judgment,  which  she  relied  upon, — a  mistake  as  to  the  legal 
effect  of  these  facts,  corrected  in  no  other  way  than  by  the 
judgment  of  other  lawyers  fifteen  years  afterwards.  We  have 
no  hesitancy  in  saying  that  her  complaint  and  evidence  show 
that  she  had  a  full  knowledge  of  the  facts ;  and  if  a  mistake 
existed  at  all,  it  existed  as  to  her  conviction,  founded  upon 
the  judgment  of  those  who  told  her  of  the  legal  effects. 
5.  Equity  may,  and  often  does,  relieve  against  mistakes  of 
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law,  but  under  such  circumstances  that  the  mistake  may  be 
treated  as  a  mistake  of  fact.  **  Whenever  a  person  is  ignorant 
or  mistaken  with  respect  to  his  own  antecedent  and  existing 
private  legal  rights,  interests,  estates,  duties,  liabilities,  or 
other  relations,  either  of  property  or  of  contract,  or  personal 
status,  and  enters  into  some  transaction,  the  legal  scope  and 
operation  of  which  he  correctly  apprehends  and  understands, 
for  the  purpose  of  effecting  such  assumed  rights,  interests,  or 
relations,  or  of  carrying  out  such  assumed  duties  or  liabilities, 
equity  will  grant  its  relief,  defensive  or  affirmative,  treating 
the  mistake  as  analogous  to,  if  not  identical  with,  a  mistake  of 
fact.''  2  Pomeroy's  Equity  Jurisprudence^  sec.  849.  But  the 
same  author,  in  the  same  section,  continues:  '^It  should  be 
carefully  observed  that  this  rule  has  no  application  to  cases 
of  compromise,  where  doubts  have  arisen  as  to  the  rights  of 
parties,  and  they  have  intentionally  entered  into  an  arrange- 
ment for  the  purpose  of  compromising  and  settling  those 
doubts.*'  In  the  next  section  (850)  the  author  says:  *' Com- 
promises, where  doubts  with  respect  to  individual  rights,  es- 
pecially among  members  of  the  same  family,  have  arisen,  and 
where  all  of  the  parties,  instead  of  ascertaining  and  enforcing 
their  mutual  rights  and  obligations,  which  are  yet  undeter- 
mined and  uncertain,  intentionally  put  an  end  to  all  contro- 
versy by  a  voluntary  transaction  in  the  way  of  a  compromise, 
are  highly  favored  by  courts  of  equity."  We  have  seen  that 
the  second  decree  was  a  settlement,  compromise,  and  confirmar 
tion  of  the  first;  and  appellant  should  not  be  heard  to  com- 
plain that  she  was  mistaken  as  to  the  legal  effect  thereof,  as 
to  its  binding  force,  when  she  was  aware  of  every  step  that 
was  taken  to  bring  it  about,  and  where  the  purpose  of  it  was 
to  accomplish  ends  which  she  wished  to  obtain. 

6.  The  other  two  questions, — viz.,  "that  appellant  is  guilty 
of  such  gross  laches  that  a  court  of  equity  ought  not  to  grant 
relief,  and  that  she  was  fully  aware  of  the  facts,  and  acqui- 
esced in  them,  so  as  to  be  estopped  from  denying  their  binding 
effect  upon  her," — can  be  considered  together  as  both  being  in 
the  nature  of  quusi  estoppels.  Delay  in  pursuing  a  remedy  is 
not  acquiescence,  although  it  often  is  strong  evidence  of  ac- 
quiescence; yet  mere  delay — a  suffering  of  time  to  elapse — 
may  of  itself  be  a  reason  for  courts  of  equity  to  refuse  to  act, 
and  they  generally  do  refuse  where  other  parties  have  con- 
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traded  new  engagements  as  the  result  of  delay.  Acquiescence 
is  mere  silence, — a  refusal  to  speak  when  one  ought  to  speak 
for  the  protection  of  others,  or  to  act  in  time  to  prevent  others 
from  doing  acts  of  which  the  dilatory  one  afterwards  com- 
plains. Confirmation  is  different  from  either.  It  is  a  deliber- 
ate act, — a  ratification  of  a  previous  transaction  known  to  be 
voidable.  Illegal  contracts  cannot  be  made  good  by  confirma- 
tion, but  voidable  contracts  can  be  ratified.  **If  a  party 
originally  possessing  the  remedial  right  has  obtained  full 
knowledge  of  all  the  material  facts  involved  in  the  transaction, 
has  become  fully  aware  of  its  imperfections  and  of  his  own 
rights,  or  ought,  and  might  with  reasonable  diligence,  have 
become  so  aware,  and  all  undue  influence  is  wholly  removed, 
so  that  he  can  give  a  perfectly  free  covenant,  and  he  acts 
deliberately,  and  with  the  intention  of  ratifying  the  voidable 
transaction,  then  his  confirmation  is  binding,  and  his  remedial 
remedy,  defensive  or  affirmative,  is  destroyed."  2  Pomeroy's 
Equity  Jurisprudence,  sec.  964.  Is  not  the  appellant  estopped 
by  confirmation,  as  well  as  by  acquiescence  and  laches?  She 
received  the  award  of  the  judgment,  giving  her  half  of  the 
community  property,  and  in  addition  thereto,  as  a  part  of  the 
compromise  between  herself  and  appellee,  attending  the  judg- 
ment, she  received  title  to  all  the  New  Orleans  property,  and 
enjoyed  the  use  and  possession  of  that  until  she  sold  it  for 
her  own  individual  and  separate  use  and  benefit.  She  is 
estopped  by  confirmation  and  also  by  acquiescence  and  laches 
in  delaying  to  have  a  judgment  of  record  set  aside  until  a  new 
family  had  grown  up  under  its  protection.  The  judgment  of 
the  district  court  is  aflSrmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[CivU  No.  648.    Filed  March  15,  1899.] 
[56  Pac.  740.] 

JOHN  PRINQLE   et  al.,   Defendants  and   Appellants,   v. 
JOHN  G.  HALL,  Plaintiff  and  AppeUee. 

1,  Pleading — ^Joindek  of  Causes — ^Beformation  of  Contract — ^Dam- 

AGES  FOR  Breach. — A  demurrer  to  a  complaint  joining  a  cause  of 
action  for  reformation  of  a  contract  mth  one  for  damages  arising 
from  a  breach  of  the  contract  as  reformed  is  properly  overruled, 
the  code  procedure  not  only  permitting  but  encouraging  the  com- 
bination of  actions  arising  out  of  the  same  transaction. 

2.  Appeal  and  Errort-^Beview — Error  in  Overruling  Demurrer  Elim- 

inated BY  Verdict. — Where  the  jury  returned  a  special  verdict 
finding  that  all  the  contract  between  the  parties  ^as  contained  in 
an  instrument  in  writing,  and  no  reformation  was  adjudged 
and  no  damages  rendered  by  virtue  of  any  reformation,  possible 
error  in  overruling  a  demurrer  for  misjoinder  of  a  cause  of  action 
for  reformation  of  a  contract  with  one  for  damages  for  breach 
of  contract  as  reformed  is  eliminated. 

8.  Same — Assignments  of  Error — itiusT  Be  Specific — Instructions. 
— Where  the  assignments  of  error  based  upon  instructions  to  the 
jury  fail  to  specifically  point  out  the  errors  relied  upon,  and  none 
are  apparent  to  this  court,  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the  Sec- 
ond Judicial  District  in  and  for  the  County  of  Qila.  Fletcher 
M.  Doan,  Judge.    AfiSrmed. 

Statement  of  facts: — 

Appellants  and  appellee,  on  the  tenth  day  of  March,  1897, 
entered  into  a  written  agreement,  in  which  the  appellants,  un- 
der the  name  of  Pringle  Brothers,  contracted  to  deliver  to  ap- 
pellee. Hall,  five  thousand  head  of  cattle  for  the  price  of 
twelve  dollars  per  head,  in  good  shipping  condition,  at  Hol- 
brook,  Arizona,  as  follows :  Twenty-five  hundred  head  on  the 
tenth  day  of  May,  fifteen  hundred  head  on  the  first  day  of 
June,  and  one  thousand  head  on  the  tenth  day  of  September. 
The  cattle  were  to  be  good  and  smooth,  and  exclude  stags, 
blinds,  swaybacks,  big-jaws,  dwarfs,  cripples,  and  cattle  de- 
formed. The  purchaser,  Hall,  gave  or  paid  to  Pringle  Broth- 
ers two  dollars  per  head,  or  ten  thousand  dollars,  at  the  time 
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of  making  the  agreement,  as  a  partial  or  advance  payment  on 
said  cattle ;  and  Pringle  Brothers  agreed  to  forfeit  two  dollars 
per  head  for  a  failure  on  their  part  to  complete  their  agree- 
ment. They  delivered,  under  said  contract,  2,945  head  of 
cattle,  which  were  paid  for  at  the  time  of  the  delivery  at  the 
rate  of  twelve  doUars  per  head,  two  dollars  per  head  being 
included,  the  amount  of  deposit — ten  thousand  dollars — not 
being  fully  taken  up ;  and  failed  to  deliver  2,055  head.  Hall 
brought  action  to  recover  damages  for  failure  to  deliver  the 
2,055  head  under  the  contract  at  the  stipulated  amount  of 
two  dollars  per  head,  and  also  to  recover  the  two  dollars  per 
head  deposited  on  the  2,055  head  not  delivered.  He  asked  in 
said  action  for  a  reformation  of  the  agreement,  alleging  that 
the  contract,  as  signed,  did  not  express  the  entire  agreement 
of  the  parties,  in  that  it  was  specially  agreed  **that  the  calves 
of  the  cows  to  be  delivered  that  were  calved  on  or  after  Janu- 
ary 1,  1897,  were  to  go  with  the  cows,  and  not  be  counted  as  a 
part  of  the  five  thousand  head  of  cattle;  and  that  such  con- 
tract was  a  part  of  the  consideration  that  induced  plaintiff  to 
pay  the  sum  of  twelve  dollars  per  head  for  five  thousand  head 
of  cattle";  '*that  it  was  the  intention  of  the  parties  that  the 
contract  should  so  express  that  part  of  the  agreement,  but  by  a 
mistake  of  the  draftsman  who  drew  the  written  contract  that 
part  of  the  agreement  with  reference  to  the  calves  born  after 
the  first  day  of  January,  1897,  was  omitted";  and  further 
asked  that,  after  the  instrument  was  so  reformed,  he  be  al- 
lowed to  recover  damages  for  the  non-delivery  of  the  calves 
calved  after  the  first  day  of  January,  1897.  The  defendants, 
Pringle  Brothers,  demurred  to  the  complaint  for  the  reason 
*'that  two  causes  of  action  are  improperly  joined  together, 
which  are  not  capable  of  the  same  character  of  relief."  The 
demurrer  was  overruled,  and  the  cause  was  tried  to  a  jury. 
The  special  issues  were  submitted  to  the  jury,  the  third  and 
fourth  of  which  relate  to  the  completeness  of  the  written  con- 
tract. The  third  is:  *'Did  the  contract,  as  signed  by  the 
parties,  include  therein  all  of  the  terms  of  contract  for  the 
sale  and  delivery  of  cattle  as  agreed  upon  by  the  parties,  and 
as  they  directed  it  to  be  drawn?"  to  which  the  jury  returned 
answer,  **Tes."  The  fourth  is:  '*Was  it  agreed  and  under- 
stood by  the  parties  to  the  contract  that  the  calves  of  the  cows 
delivered  that  were  calved  on  and  after  January  1,  1897,  were 
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to  be  thrown  in,  and  not  counted,"  to  which  the  jury  an- 
swered, *'No."  Upon  the  contract  as  it  stood  without  being' 
reformed,  the  jury  made  such  answers  to  the  special  issues 
submitted  to  them  that  the  court  rendered  judgment  for  plain- 
tiff and  against  defendants,  Pringle  Brothers,  that  he  recover 
(1)  the  sum  of  $4,110  of  the  money  advanced,  and  $383.50 
damages  for  the  use  of  the  same;  (2)  $4,110  liquidated  dam- 
ages for  the  failure  to  deliver  2,055  head  of  cattle;  (3)  $500 
damages  for  cattle  delivered  not  in  good  condition ;  (4)  and  the 
court  further  adjudged  that  the  defendants  recover  from 
plaintiff  the  sum  of  $185  damages  on  account  of  plaintiff  re- 
fusing to  accept  thirty-seven  head  of  cattle  of  the  kind  and 
condition  specified  in  the  contract, — making  a  total  judgment 
in  favor  of  plaintiff  in  the  sum  of  $8,918.50. 

E.  J.  Edwards,  P.  T.  Robertson,  and  J.  S.  Sniffen,  for 
Appellants. 

The  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained. Two  causes  of  action  were  improperly  joined  and 
united  together  which  were  not  capable  of  the  same  character 
of  relief.  One  was  to  reform  a  contract,  and  purely  equitable 
in  its  nature,  and  the  other  was  for  damages  for  a  breach  of 
the  contract  as  reformed,  and  simply  an  action  at  law.  Tit. 
XV,  sec.  22,  par.  670,  Rev.  Stats.  Arizona;  Harrison  v. 
Juneau  Ba/t\k,  17  Wis.  350;  Ounn  v.  Madigan,  28  Wis.  158; 
Pomeroy  on  Remedies  and  Remedial  Rights,  sec.  459. 

Moorman  &  McFarland,  and  George  J.  Stoneman,  for 
Appellee. 

Different  modes  of  relief  do  not  make  different  causes  of 
action.  Where  a  contract  is  both  reformed  and  enforced  the 
relief  may  be  called  double, — first,  the  correction  of  the  mis- 
take, and,  second,  the  damages  for  the  breach.  Olobe  Ins.  Co. 
V.  Boyle,  21  Ohio  St.  119 ;  Bidwell  v.  Astor  Mut,  Ins.  Co.,  16 
N.  Y.  357,  69  Am.  Dec.  707,  and  note;  Cahoon  v.  Bank  of 
Vtica,  7  N.  Y.  486. 

The  supreme  court  of  California  in  discussing  this  question 
says:  **A  complaint  stating  the  facts,  and  praying  that  a 
deed  be  declared  a  mortgage  and  the  title  to  the  land  be 
quieted,  does  not  join  two  causes  of  action.  .  .  .  One  cause  of 
action  is  alleged,  but  two  modes  of  relief."    Louvall  v.  Grid- 
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ley,  70  Cal.  507,  11  Pac.  777;  Hutchinson  v.  Ainsivorth,  73 
Cal.  452,  2  Am.  St.  Rep.  823, 15  Pac.  82 ;  McClurg  v.  Phillips, 
49  Mo.  315. 

This  question  is  settled  by  the  decision  of  the  supreme  court 
of  the  United  States  in  Ely  v.  New  Mexico  etc.  B,  R.  Co.,  129 
U.  S.  291,  9  Sup.  Ct.  293,  reversing  the  supreme  court 
of  this  territory.  See,  also,  Hornhuckle  v.  Toombs,  85  U.  S* 
291 ;  Hirshfield  v.  Griffith,  18  Wall.  657 ;  Davis  v.  BUsland, 
18  Wall.  659;  Henderson  v.  Dickey,  50  Mo.  151;  Paddock  v. 
So7nes,  102  Mo.  226,  14  S.  W.  746 ;  Blair  v.  Chicago  etc.  B.  B. 
Co.,  89  Mo.  383,  1  S.  W.  350 ;  McHoney  v.  German  Ins.  Co., 
44  Mo.  426 ;  Ware  v.  Johnson,  55  Mo.  500 ;  Gomdey  v.  Potter, 
29  Ohio  St.  597 ;  Moore  v.  Ogden,  35  Ohio  St.  434 ;  Globe  Ins. 
Co.  V.  Boyle,  21  Ohio  St.  119;  Stock  Growers'  Bank  v.  New- 
ton, 13  Colo.  245,  22  Pac.  444 ;  Pfi^ter  v.  Darcy,  65  Cal.  403,  4 
Pac.  393 ;  Giant  Powder  Co.  v.  8am.  Diego  F.  F.  Co.,  78  Cal. 
193,  20  Pac.  419;  Barley  v.  Dale,  71  Cal.  34,  11  Pac.  404; 
Jacob  V.  Lorens,  98  Cal.  332,  32  Pac.  119;  Gates  v.  Kieff,  7 
Cal.  124;  Waterson  v.  Saldunbehere,  101  Cal.  107,  35  Pac. 
432 ;  Morehout  v.  Higuerra,  32  Cal.  289 ;  Tompkins  v.  Sprout, 
55  Cal.  31;  Hutchins  v.  Ainsworth,  63  Cal.  286;  Gallman  v. 
Perry,  47  Miss.  146 ;  Orendorf  v.  Budlong,  12  Fed.  24 ;  Kahn 
V.  Kahn,  15  Fla.  400 ;  Montgomery  v.  McEwen,  7  Minn.  351 ; 
St.  Paul  etc.  B.  B.  Co.  v.  Bice,  25  Minn.  278 ;  Nichols  v.  Ban- 
doll,  5  Minn.  304 ;  Turner  v.  Althaus,  6  Neb.  55 ;  Wineland  v. 
Cochran,  9  Neb.  484,  4  N.  W.  67 ;  Keeres  v.  GasZiw,  24  Neb. 
310,  38  N.  W.  797 ;  Stewart  v.  Carter,  4  Neb.  564 ;  New  York 
Ice  Co.  V.  N.  W.  Ins.  Co.,  23  N.  Y.  357 ;  Davis  v.  Morris,  36 
N.  Y.  569 ;  Latlin  v.  McCarty,  41  N.  Y.  107 ;  Bockes  v.  Lansing, 
74  N.  Y.  437 ;  -F.  arwZ  itf .  National  Bank  v.  i^Oflfers,  17  N.  Y^ 
St.  381,  1  N.  Y.  Supp.  757;  Sternberger  v.  McGovern,  56 
N.  Y.  12;  Beck  v.  Allison,  56  N.  Y.  366,  15  Am.  Rep.  430; 
0' Sullivan  V.  JV^m  York  etc.  B.  B.  Co.,  25  N.  Y.  St.  903, 
7  N.  Y.  Supp.  51 ;  Bobinson  v.  Smii/i,  53  Hun,  638,  7  N.  Y. 
Supp.  38;  Quart  v.  ^&&off,  102  Ind.  233,  52  Am.  Rep.  662,  1 
N.  E.  476 ;  Frank  v.  Keesler,  30  Ind.  8 ;  Broum  v.  State,  121 
Ind.  235,  23  N.  E.  75 ;  Fite  v.  Pringle,  132  Ind.  312,  21  N.  E. 
1054;  Bigsbee  v.  Trees,  21  Ind.  225;  J.  L.  Boper  Lumber  Co. 
V.  Wallace,  93  N.  C.  22 ;  BuHon  v.  Collins,  118  N.  C.  196,  24 
S.  E.  122;  Dawscm  Bank  v.  Harris,  84  N.  C.  206;  England  v. 
Garner,  86  N.  E.  366 ;  People  v.  Met.  Tel.  Co.,  31  Hun,  598 ; 
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Scwrloroibgh  v.  Smith,  18  Kan.  399;  Johnson  v.  Stratton,  6 
Tex.  Civ.  App.  431,  25  S.  W.  688 ;  Lyon-Thomas  Ed.  Co.  v. 
Perry  S.  Mfg,  Co.,  88  Tex.  468,  27  S.  W.  100 ;  Cassaday  v. 
Waco  Tap.  R.  Co.,  78  Tex.  131,  10  S.  W.  543;  Stock  Growers' 
Bank  v.  Martin,  13  Colo.  245,  22  Pac.  444 ;  Vail  v.  Hammond, 
60  Conn.  374,  25  Am.  St.  Rep.  330,  22  Atl.  954;  Bviler  v. 
Barnes,  60  Conn.  170,  21  Atl.  419 ;  McKinnis  v.  Freeman,  48 
Iowa,  364;  Stapleton  v.  King,  40  Iowa,  278;  United  States 
V.  Williams,  6  Mont  379,  12  Pae.  851;  Brewer  v.  McCain, 
21  Colo.  382,  41  Pae.  822 ;  Edde  v.  Pashpah-o,  5  Kan.  App. 
115,  48  Pac.  844;  American  Savings  etc.  Assn.  v.  Burghardt, 
19  Mont.  323,  61  Am.  St.  Rep.  507,  48  Pae.  391 ;  Thomas  v. 
Thoynas,  41  N.  Y.  503 ;  Threatt  v.  Brewer  Min.  Co.,  49  S.  C. 
95,  26  S.  E.  970 ;  State  v.  Parsons,  147  Ind.  579,  62  Am.  St. 
Rep.  430,  47  N.  E.  17;  Swmnson  v.  Kirhy,  98  Ga.  586,  26  S.  E. 
71;  Daniels  v.  Baxter,  120  N.  C.  14,  26  S.  E.  635;  Ingram 
V.  Abbott,  14  Tex.  Civ.  App.  583,  38  S.  W.  626;  Vermont  L. 
and  T.  Co.  v.  McGregor,  5  Idaho,  320,  51  Pac.  102;  Brady 
V.  Linehan,  5  Idaho,  732,  51  Pac.  761;  Dykman  v.  Keeney, 
47  N.  Y.  352. 

STREET,  C.  J.  (after  stating  the  facts.)— 1.  As  to  the 
demurrer  to  the  complaint  that  causes  of  action  were  united 
which  required  separate  and  different  relief,  one  legal  and 
the  other  equitable:  Before  the  adoption  of  the  reform  pro- 
cedure now  existing  in  so  many  states,  it  was  the  rule  that 
application  would  have  to  be  made  to  a  court  of  equity  to 
reform  the  instrument,  and  then,  as  it  was  reformed,  a  court 
of  law  could  administer  the  remedy.  It  is  now  well  settled  by 
a  number  of  states,  and  by  decisions  from  the  United  States 
supreme  court  on  causes  appealed  to  it  from  the  territories, 
of  which  our  territory  has  furnished  examples,  that  such 
causes  of  action  can  be  united.  Pomeroy,  in  his  work  on  Rem- 
edies and  Remedial  Rights  (par.  76),  says:  '*The  new  system 
not  only  permits,  but  encourages,  such  a  union  and  combina- 
tion ;  for  one  of  its  elementary  notions  is  that  all  the  possible 
disputes  or  controversies  arising  out  of  or  connected  with  the 
same  subject-matter  or  transaction  should  be  settled  in  a  single 
judicial  action."  In  paragraph  77  he  gives  a  classification  of 
the  combinations  that  may  be  made.  The  po.ssible  modes  or 
forms  of  the  union  or  combination  by  the  plaintiff  of  legal 
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and  equitable  primary  rights  and  remedies  in  one  suit  are  the 
following:  1.  Both  a  legal  and  equitable  cause  of  action 
may  be  alleged,  and  both  a  legal  and  equitable  remedy  ob- 
tained; 2.  Both  legal  and  equitable  causes  of  action  may  be 
aUeged,  and  the  single  remedy  obtained  may  be  legal  or  equi- 
table; 3.  Upon  an  equitable  cause  of  action — ^that  is,  an 
equitable  primary  right  alleged  to  have  been  invaded — a  legal 
remedy  may  be  obtained;  4.  Upon  a  legal  cause  of  action — 
that  is,  a  legal  primary  right  alleged  to  have  been  invaded — 
an  equitable  remedy  may  be  obtained;  and  5.  In  an  action 
purely  legal — ^that  is,  where  the  primary  rights  asserted  to 
have  been  invaded  and  the  remedy  demanded  are  both  legal — 
the  plaintiff  may  invoke  an  equitable  right  or  title  in  aid  of 
his  contention,  and  obtain  his  remedy  by  its  means.  The  de- 
fendants' demurrer  was  properly  overruled.  In  any  event, 
the  question  is  eliminated  from  the  judgment  by  reason  of  the 
special  findings  of  the  jury  that  all  the  contract  between  the 
parties  was  contained  in  their  instrument  of  writing.  No 
reformation  of  the  written  agreement  was  adjudged,  and  no 
damages  rendered  by  virtue  of  any  reformation. 

2.  Appellants  have  made  many  assignments  of  error  in  re- 
gard to  the  instructions  of  the  court  and  the  findings  of  the 
jury.  Neither  in  appellants'  brief  nor  in  their  oral  argument 
have  they  undertaken  to  specifically  point  out  any  misdirec- 
tions to  the  jury  by  reason  of  the  instructions  given  at  the 
request  of  appellee,  or  upon  the  court's  own  motion,  or  error 
by  reason  of  refusing  to  give  instructions  offered  by  appel- 
lants. Consequently,  in  our  view  of  the  instructions,  we  have 
not  been  able  to  discover  wherein  the  jury  were  misdirected, 
or  wherein  they  should  have  received  a  direction  offered  and 
refused.  In  examining  the  evidence,  we  are  unable  to  agree 
with  appellants  that  the  findings  of  the  jury  are  unsupported 
by  the  evidence,  or  even  contrary  to  the  weight  of  evidence. 
We  find  no  error  in  the  admission  or  rejection  of  evidence. 
The  judgment  of  the  district  court  is  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 

Arizona  6 — 19 
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[Civil  No.  654.    FHed  March  15,  1899.] 
[56  Pac.  725.] 

A.  L.  JOHNS,  PlaintiflE  and  Plaintiff  in  Error,  v.  THE 
PHGENIX  NATIONAL  BANK,  Defendant  and  Defend- 
ant  in  Error. 

1.  Appeal  and  Error — Motion  to  Dismiss — ^Failttre  to  File  Papers — 

Not  Jurisdictional — Time  Mat  Be  Extended  on  Good  Cause 
Bhown. — A  motion  to  dismiss  a  writ  of  error,  on  the  ground  that 
no  abstract  of  the  record  had  been  filed  on  the  first  day  of  the 
term,  or  at  all,  relates  to  a  rule  of  court  as  to  the  time  of  filing 
papers,  which  can  be  extended,  when  good  reason  is  shown,  to 
accommodate  delinquent  parties,  that  justice  may  be  done. 

2.  Same — Jurisdiction — Summons  in  Error — Directed  to  Sheriff — 

Insufficient  —  Rev.  Stats.  Ariz.  1887,  Par.  856,  Construed  — 
Cadman  y.  Old  Dominion  Copper  Company,  4  Ariz.  413,  Followed. 
— ^In  suing  out  a  writ  of  error,  a  summons  directed  to  the  sheriff, 
requiring  him  to  summon  the  defendant  in  error,  is  not  a  com- 
pliance with  paragraph  856,  supra,  providing  it  shall  "require  the 
defendant  in  error  to  appear  and  defend  such  writ  before  the 
supreme ,  court  at  the  next  term  thereof,"  and  insufficient  to  give 
this  court  jurisdiction.  Cadman  y.  Old  Dominion  Copper  Co,,  mpra, 
followed. 

8.  Same — Judgment — ^Affirmance — Failure  to  File  Transcript  of 
Becord — Rev.  Stats.  Ariz.  1887,  Par.  939,  Construed — Prevents 
Further  Review  by  Appeal  or  Writ  of  Error. — An  affirmance  of 
judgment,  under  paragraph  939,  supra,  providing  therefor  upon 
failure  of  appellant  to  file  the  transcript  of  the  record,  is  such 
a  termination  of  the  case  as  ends  all  proceedings  for  review,  either 
by  appeal  or  writ  of  error. 

4.  Same — Same — Dismissal — Failure  to  File  Bond — Rev.  Stats.  Ariz. 
1887,  Pars.  849,  851,  937,  Cited  and  Construed — Final — ^Pre- 
cludes Subsequent  Prosecution  of  Writ  of  Error. — ^Paragraph 
849,  supra,  provides  that  an  appeal  may  be  taken  during  the  term 
of  court  at  which  final  judgment  is  rendered  by  giving  notice  of 
appeal  in  open  court  and  by  filing  with  the  clerk  an  appeal-bond 
within  twenty  days  of  the  end  of  the  term.  Paragraph  851,  supra, 
provides  that  a  writ  of  error  may  be  sued  out  at  any  time  within 
one  year  after  final  judgment  is  rendered.  Paragraph  937,  supra, 
provides  the  matters  essential  to  the  prosecution  of  an  appeal,  and 
that  in  the  absence  thereof  the  ease  shall  be  dismissed.  Where 
plaintiff  in  error  had  a  year*  before  filed  an  appeal,  and  upon 
proceedings  for  justification  of  sureties  upon  his  appeal-bond  was 
ordered  to  give  an  additional  bond,  but,   disregarding  the  order. 
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permitted  his  appeal  to  be  dismissed  for  failure  to  comply  with 
said  order,  and  suffered  a  mandate  to  be  returned  to  the  district 
court,  such  dismissal  will  be  held  to  be  final  and  to  preclude  the 
subsequent  prosecution  of  a  writ  of  error. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Dismissed* 

The  facts  are  stated  in  the  opinion. 

A.  J.  Daggs,  for  Plaintiff  in  Error. 

L.  H.  Chalmers,  for  Defendant  in  Error. 

STREET,  C.  J.— 1.  On  October  31,  1896,  A.  L.  Johns,  the 
plaintiff  in  error  in  this  court,  as  plaintiff  in  the  district  court, 
filed  a  complaint  against  the  defendant,  the  Phoenix  National 
Bank,  a  corporation,  seeking  to  recover  $25,654.39  damages 
for  the  conversion  of  certain  choses  in  action,  and  alleges: 
That  the  Bank  of  Tempe,  being  the  owner  of  several  promis- 
sory notes  aggregating  the  sum  of  $17,953.51,  principal  and 

interest,  did,  on  the day  of  March,  1894,  pledge  the  said 

notes  to  the  said  Phoenix  National  Bank  as  collateral  security 
to  secure  the  payment  of  an  overdraft  then  due  and  of  over- 
draft privileges.  The  first  of  said  notes  was  for  the  sum  of 
one  thousand  dollars,  signed  by  Robert  Bowen  and  W.  A. 
Daggs;  the  second  for  three  thousand  dollars,  signed  by  A. 
J.  Daggs,  and  indorsed  by  R.  E.  Daggs;  the  third  for  seven 
thousand  dollars,  signed  by  A.  J.  Daggs,  and  indorsed  by  R. 
E.  Daggs ;  the  fourth  for  five  thousand  dollars,  signed  by  A. 
J.  Daggs,  and  indorsed  by  R.  E.  Daggs;  the  fifth  and  sixth 
each  being  for  four  hundred  dollars,  and  signed  by  H.  Z.  Zuck. 
That  on  the  twenty-third  day  of  May  the  Bank  of  Tempe  made 
a  general  assignment  for  the  benefit  of  creditors  to  D.  A. 
Abrams,  who  thereupon  became  the  assignee  in  bankruptcy  of 
said  Bank  of  Tempe;  that  thereafter  on  the  twenty-eighth  day 
of  November,  1894,  the  Phoenix  National  Bank  unlawfully 
sold,  assigned,  and  delivered  the  notes  to  A.  J.  Daggs,  the 
maker  of  a  portion  thereof,  and  that  thereafter,  on  the  ninth 
day  of  March,  1895,  said  Abrams,  assignee  of  the  Bank  of 
Tempe,  sold  and  assigned  to  said  A.  J.  Daggs  all  of  the  right, 
title,  and  interest  of  said  Bank  of  Tempe  "in  anil  to  that 
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certain  chose  in  action  of  conversion,  and  all  right  in  action 
against  the  defendant  growing  out  of  the  sale  and  conversion 
by  the  defendant  of  the  notes  described,  and  all  right  to  re- 
cover damages  arising  out  of  such  sale  and  conversion/'  etc., 
by  reason  of  such  sale  to  A.  J.  Daggs ;  that  thereafter,  and  on 
the  seventh  day  of  April,  1895,  said  A.  J.  Daggs  sold  and 
assigned  to  the  plaintiff,  A.  L.  Johns,  all  his  right  to  recover 
from  the  defendant  damages  arising  from  the  sale  and  deliv- 
ery of  the  promissory  notes  by  the  Phoenix  National  Bank  to 
the  said  A.  J.  Daggs ;  that  afterwards  the  said  A.  J.  Daggs, 
who  is  attorney  for  plaintiff,  and  who  was  the  principal  debtor 
on  the  greater  part  of  the  obligations,  and  who  received  the 
assignment  of  the  notes  from  the  Phcenix  National  Bank,  and 
who  received  the  right  to  damages  in  the  chose  in  action  from 
Abrams,  assignee,  because  of  such  assignment,  and  who  after- 
wards transferred  his  right  of  action  to  Johns,  plaintiff,  made 
a  demand  on  the  defendant,  the  Phcenix  National  Bank,  for 
the  payment  and  settlement  of  the  damages  complained  of. 
On  June  9,  1897,  the  cause  was  tried  to  the  court  without  a 
jury,  and,  upon  the  evidence  offered  by  the  plaintiff,  judg- 
ment was  rendered  for  the  defendant,  whereupon  plaintiff 
filed  a  motion  for  a  new  trial,  which,  on  June  18,  1897,  was 
heard  by  the  court,  and  denied,  and  plaintiff  gave  notice  of 
appeal  to  the  supreme  court  of  the  territory.  These  proceed- 
ings were  in  the  May  term  of  the  district  court,  1897,  which 
term  adjourned  sine  die  on  November  20th  of  that  year.  On 
December  4th  of  that  year  plaintiff  filed  an  appeal-bond  with 
the  clerk  of  the  district  court,  with  the  London  Company,  a 
corporation,  as  surety,  signed  by  R.  B.  Daggs,  as  secretary  of 
the  London  Company,  and  by  the  plaintiff,  A.  L.  Johns,  by 
A.  J.  Daggs,  his  attorney,  which  was  by  said  clerk  approved. 
The  defendant,  on  December  6, 1897,  excepted  to  the  bond  and 
to  the  sufficiency  of  the  sureties.  The  justification  of  sureties 
coming  before  the  court  for  adjudication,  the  court,  on  De- 
cember 31,  1897,  entered  an  order  disapproving  the  bond  and 
the  sureties  thereon,  and  permitted  the  appellant  to  file  a  new 
bond,  with  sureties,  by  January  8,  1898.  No  new  or  further 
bond  on  appeal  was  ever  filed,  but  on  January  7,  1898,  the 
plaintiff  filed  his  appeal  in  the  supreme  court  of  the  territory 
for  the  January  term,  1898,  the  first  day  of  which  began  on 
the  10th  of  January,  1898;  whereupon  defendant  (appellee) 
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moved  that  the  appeal  be  dismissed,  on  the  ground:  1.  ''That 
no  appeal-bond  in  this  case  has  ever  been  approved  by  the  dis- 
trict court  of  Maricopa  County,  or  the  clerk  thereof,  from 
which  said  court  this  said  appeal  comes,  or  by  any  other  per- 
son having  authority  to  approve  said  bond ;  and  the  only  bond 
on  appeal  presented  by  appellant  for  approval  was  disap- 
proved by  the  said  district  court,  as  shown  by  the  minute 
orders  of  said  court,  and  certified  to,  a  copy  of  which  is  hereto 
attached;  and  therefore  this  court  is  without  jurisdiction  in 
this  case."  2.  ''Because  of  that  disapproval  the  said  bond  is 
not  an  appealable  order,  and  therefore  this  court  has  no  juris- 
diction in  this  case.''  3.  "That  the  appellant  herein  has  not 
served  upon  the  attorneys  for  appellee  a  copy  of  his  brief  in 
said  cause  within  thirty  days  after  his  attempt  to  perfect  his 
appeal  herein,  in  accordance  with  subdivision  5  of  rule  III  (2 
Ariz,  xxxiii,  35  Pac.  vi)  of  the  court,  or  at  all."  4.  "For  the 
reason  there  is  no  bill  of  exceptions  or  statement  of  facts  filed 
in  this  cause."  And  5.  "That  the  statement  or  record  filed 
herein  does  not  comply  with  law."  Appellant  based  his 
motion  upon  certificates  of  the  clerk  of  the  district  court,  and 
upon  the  record  and  papers  on  file  in  the  supreme  court.  The 
motion  to  dismiss  was,  on  the  eighteenth  day  of  January,  1898, 
sustained,  and  the  then  appeal  of  the  present  plaintiff  in  error 
was  dismissed.  Ante,  p.  181.  On  February  9, 1898,  a  mandate 
issued  out  of  the  supreme  court  to  the  district  court,  which, 
together  with  all  of  the  original  papers  theretofore  transmitted 
by  the  district  court  to  the  supreme  court,  were  returned  to 
the  district  court,  the  attempted  appeal  having  been  made 
under  act  No.  71  of  the  nineteenth  legislative  assembly,  with- 
out the  aid  of  a  bill  of  exceptions  or  statement  of  facts,  but 
upon  the  original  papers  and  the  transcript  of  the  reporter's 
notes  of  the  trial. 

The  plaintiff  next,  on  the  eleventh  day  of  February,  1898, 
filed  his  petition  in  error  and  his  bond  on  proceedings  in  error 
with  the  clerk  of  the  district  court,  and  obtained  from  the 
clerk  of  said  court  a  summons  in  error  of  that  date,  which  is 
in  form  and  words  as  follows,  to  wit:  "Summons  in  Error. 
In  the  name  of  the  territory  of  Arizona,  to  L.  H.  Orme 
(sheriff)  or  any  constable  of  Maricopa  County,  greeting:  You 
are  hereby  commanded  to  summons  the  Phoenix  National  Bank, 
a  corporation,  with  principal  place  of  business  at  Phoenix, 
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Maricopa  County,  Arizona,  to  be  and  appear  before  our  su- 
preme court  at  the  next  regular  meeting  thereof  to  be  held  at 
the  city  of  Phcenix,  Maricopa  County,  Arizona,  being  on  the 
second  Monday  in  January,  1899,  and  then  and  there  defend  a 
writ  of  error  granted  on  petition  of  A.  L.  Johns  therein 
against  the  Phcenix  National  Bank,  as  defendant  in  error 
therein,''  etc.  The  plaintiflE  then  attached  the  petition  in 
error  and  the  summons  in  error  to  the  identical  papers  which 
he  had  filed  in  the  supreme  court  on  January  7,  1898,  on  ap- 
peal, and  put  another  cover  thereon,  and  filed  it  with  the  clerk 
of  the  supreme  court  on  January  6,  1899,  for  the  January 
term  of  1899,  entitling  it  **A.  L.  Johns,  Plaintiff  in  Error, 
against  The  Phcenix  National  Bank,  Defendant  in  Error"; 
whereupon  the  defendant  in  error  appeared  especially  for  the 
purpose  of  moving  to  dismiss  the  proceedings  in  error,  and 
filed  his  motion  to  dismiss,  which  is  as  follows,  to  wit :  **  Comes 
now  defendant  in  error,  and  moves  the  court  to  quash  the 
citation  in  error,  and  dismiss  this  cause  in  this  court,  for  the 
following  reasons:  (1)  Because  no  summons  in  error  was 
issued  or  served  in  said  cause,  as  provided  by  paragraph  856 
of  the  Revised  Statutes  of  Arizona,  but,  instead  thereof,  a  cita- 
tion only  was  issued  and  served  upon  defendants  in  error. 

(2)  Because  no  abstract  of  the  record  in  this  cause  had  been 
filed  herein  on  the  first  day  of  the  term  of  this  court,  or  at  all. 

(3)  Because  this  cause  was  brought  to  this  court  by  appeal 
at  the  January  term,  1898,  of  this  court,  and  said  appeal  was 
dismissed  by  this  court,  without  any  reservation  of  right  to 
the  parties;  and  a  mandate  issued  out  of  this  court  on  the 
ninth  day  of  February,  1898,  dismissing  said  appeal  and  giv- 
ing appellee  judgment." 

2.  Of  the  three  reasons  assigned  by  the  defendant  in  error 
why  the  court,  at  this  term,  should  dismiss  the  writ  of  error, 
as  it  did  at  the  last  term  dismiss  the  appeal,  the  second  re- 
lates to  a  rule  of  court  as  to  time  of  filing  papers,  which  can 
be  extended,  when  good  reason  is  shown,  to  accommodate  de- 
linquent parties,  that  justice  may  be  done.  The  first  and 
third  are  of  a  different  nature,  being  jurisdictional.  The 
question  raised  by  the  first — as  to  whether  a  proper  summons 
had  been  issued  and  served  upon  the  defendant  in  error — is 
not  now  an  open  question.  This  court,  at  the  special  July 
term,  1895,  in  the  case  of  Annie  Cadman  v.  Old  Dominion 
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Capper  Co.,  4  Ariz.  413,  decided  that  a  summoiis  directed  to 
the  sheriff,  requiring  him  to  sommons  the  defendant  in  error, 
was  not  a  compliance  with  the  statute.  There  was  no  opinion 
written  in  that  case,  hence  we  will  take  a  short  review  of  the 
situation.  Where  the  statute  prescribes  a  certain  thing  to  be 
done  in  taking  out  a  writ  of  error,  a  party  cannot  interpose 
his  own  peculiar  methods  in  suing  out  a  writ  of  error,  instead 
of  following  the  statutie.  It  is  essential  that  writs  should  be 
framed  with  regard  to  the  provisions  of  the  statute.  Para- 
graph 855  of  the  Revised  Statutes  provides  that  upon  the  fil- 
ing of  a  petition  and  bond  it  shall  be  the  duty  of  the  clerk  to 
issue  forthwith  a  summons  for  the  defendant  in  error.  There 
has  been  some  argument  by  counsel  as  to  the  distinction  be- 
tween summons  and  citation.  A  summons  is  'Hhe  name  of  a 
writ  commanding  the  sheriff  or  other  authorized  officer  to 
notify  a  party  to  appear  in  court  to  answer  a  complaint  made 
against  him,  and  in  said  writ  specified,  on  a  day  therein  men- 
tioned." A  citation  is  **a  writ  issued  out  of  a  court  of  compe- 
tent jurisdiction,  commanding  the  person  therein  named  to 
appear  on  the  day  named,  and  do  something  therein  men- 
tioned, or  show  cause  why  he  should  not."  It  has  been  argued 
by,  counsel  that  when  the  statute  directs  a  summons  to  be 
issued  it  means  a  common-law  summons,  and  that  the  summons 
shall  be  directed  to  an  officer,  commanding  him  to  summon 
the  defendant,  etc.  The  ancient  distinction  between  a  sum- 
mons and  a  citation  cannot,  under  our  system,  be  determina- 
tive of  the  form  to  be  employed.  Each  jurisdiction  determines 
that  matter  for  itself.  We  find  courts  defining  a  citation  to 
be  different  from  that  by  which  it  was  known.  Some  courts 
say  a  citation  is  a  writ  to  be  directed  to  some  officer,  and  must 
be  served  by  him.  This  question  must  be  determined  by  our 
statute,  and  paragraph  856  says:  *'Such  summons  must  be 
styled,  dated,  and  listed  [tested]  by  the  clerk  as  other  writs, 
and  the  date  of  its  issuance  shall  be  noted  thereon" ;  and,  after 
containing  other  provisions,  it  says:  It  shall  ** require  the  de- 
fendant in  error  to  appear  and  defend  such  writ  before  the 
supreme  court  at  the  next  term  thereof."  It  is  in  conformity 
with  the  provisions  of  paragraph  695,  providing  for  summons 
in  the  commencement  of  actions,  which  there  says:  **The  sum- 
mons shall  state  the  parties  to  the  action,  the  court  in  which  it 
18  brought,  the  county  in  which  the  complaint  is  filed,  and 
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require  the  defendant  to  appear  and  answer  the  complaint,'^ 
etc.  Each  of  those  provisions  are  explicit  as  to  how  the  sum- 
mons shall  be  directed.  The  direction  is  to  the  parties  defend- 
anty  not  a  direction  to  the  sheriff  or  other  officer,  to  summons 
the  defendant.  In  some  special  proceedings  the  statute  is 
different;  as,  for  instance,  in  forcible  entry  and  detainer  (Rev. 
Stats.,  par.  2010),  the  direction  to  the  tribunal  issuing  the 
summons  is:  ''He  shall  immediately  issue  his  summons  to  the 
sheriff,  or  any  constable  of  his  county,  commanding  him  to 
smnmon  the  person  against  whom  the  complaint  is  made  to 
appear,"  etc.  Again,  under  act  No.  52  of  the  Laws  of  1893, 
being  special  proceedings  in  appeals  and  writs  of  error,  it  is 
provided  the  summons  mentioned  shall  ''be  issued  by  the  clerk 
of  the  supreme  court  to  the  sheriff  of  any  county  in  which  the 
defendant  in  error  or  his  attorney  of  record  may  be."  This 
writ  of  error  is  not  sued  out  under  the  provisions  of  that  stat- 
ute, but  under  the  provisions  of  title  15,  chapter  20  of  the 
Revised  Statutes,  and  must  be  controlled  by  the  provisions 
thereof. 

3.  The  third  ground  urged  by  the  defendant  in  error  why 
the  writ  of  error  should  be  dismissed  was  decided  in  the  same 
case  of  Annie  Cadman  v.  Old  Dominion  Copper  Co.,  5  Arys. 
103.   In  that  case  the  appeal  had-  been  taken  and  dismissed ; 
afterwards  a  writ  of  error  had  been  obtained,  and  because  of 
the  defect  in  the  writ  which  we  have  just  noticed  the  writ  was 
dismissed ;  and  afterwards  a  writ  of  error  in  proper  form  was 
obtained.    At  the  January  term,  1896,  the  second  writ  was  dis- 
missed, the  court,  presumably  from  the  record,  holding  that 
the  dismissal  of  the  first  writ  of  error  was  such  a  judgment  in 
the  case  that  no  further  proceedings  in  error  or  on  appeal 
could  be  had.    No  opinion  having  been  filed  by  the  court  in 
that  case,  let  us  take  another  short  review  of  the  law  in  rela- 
tion to  such  matters.    It  is  provided  by  paragraph '849  of  the 
Revised  Statutes  that  an  appeal  may  be  taken  during  the  term 
of  court  at  which  final  judgment  is  rendered  by  appellants 
giving  notice  of  appeal  in  open  court,  and  by  filing  with  the 
clerk  an  appeal-bond  within  twenty  days  after  the  expiration 
of  the  term.    Paragraph  851  provides  that  a  writ  of  error  may 
be  sued  out  at  any  time  within  one  year  after  final  judgment 
was  rendered.    The  rule  in  such  cases  is,  where  the  dismissal 
of  an  appeal  is  for  want  of  prosecution,  or  the  dismissal  is  on 
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the  merits,  that  the  dismissal  will  operate  as  a  final  judgment, 
but  where  an  appeal  has  been  dismissed  from  some  technical 
defect  it  cannot  operate  as  a  final  judgment.    This  plaintiff 
in  error  had  filed  an  appeal  at  the  January  term,  1898.    He 
had  filed  his  appeal-bond  with  the  clerk  of  the  district  court, 
and  had  had  the  same  approved,  but  upon  proceedings  for  the 
justification  of  sureties  the  court  had  ordered  the  appellant  to 
give  a  new  or  additional  bond,  and  had  extended  the  time  in 
which  the  same  should  be  obtained  up  to  within  three  days 
before  the  sitting  of  the  supreme  court;  but  appellant,  disre- 
garding the  same,  filed  his  appeal  in  the  supreme  court  four 
days  before  the  sitting  thereof,  which  appeal  was  dismissed 
by  the  court  on  motion  of  appellee,  because  of  his  failure  to 
comply  with  the  order  of  the  district  court  in  filing  a  new  or 
additional  bond.    Paragraph  937  of  the  Revised  Statutes  (in 
proceedings  in  civil  cases  in  the  supreme  court)  specifies  cer- 
tain things  to  be  done  by  the  parties  appealing,  and  provides 
that  **in  the  absence  of  all  these''  the  case  shall  be  dismissed; 
the  things  provided  being  essential  to  the  prosecution  of  the 
appeal.    Paragraph  939  provides  that  in  failure  to  prosecute 
in  certain  other  ways— that  is,  by  filing  a  transcript  of  the 
record — it  shall  be  the  duty  of  the  supreme  court,  on  motion, 
to  affirm  the  judgment  of  the  court  below.    At  the  January 
term  the  appellee  moved  to  dismiss  instead  of  moving  to  affirm. 
Had  there  been  an  order  of  affirmance,  there  could  have  been 
no  doubt  about  there  having  been  such  a  termination  of  the 
case  as  to  have  ended  all  proceedings  for  review,  either  by 
appeal  or  by  writ  of  error;  and  the  question  is  whether  an 
order  dismissing  the  appeal,  under  the  circunustances  and  con- 
dition of  the  record,  would  operate  in  the  same  way.    Perez 
V.  Garza,  52  Tex.  571-574,  is  a  case  where  appellant  abandoned 
his  appeal  the  day  on  which  he  should  have  filed  a  transcript 
of  record  in  the  supreme  court,  and,  instead  of  filing  the  tran- 
script, he  abandoned  his  appeal,  and  filed  a  petition  for  a  writ 
of  error,  and  gave  the  writ  of  error  bond.    The  court  said: 
*'The  right  of  appellee  to  the  execution  of  his  judgment  can- 
not be  delayed  or  trifled  with  by  so  shallow  a  device  as  this. 
It  is  the  fact  that  appellants,  after  delaying  the  collection  of 
judgments,  might  decline  to  prosecute  their  appeals,  that  in- 
duced the  enactment  of  the  statute  which  authorizes  the  affirm- 
ance of  judgment  on  certificate,  without  reference  to  the 
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merits.  If  this  could  be  prevented  by  abandoning  the  appeal, 
and  suing  out  a  writ  of  error  at  a  day  too  late  for  the  return 
of  the  writ  to  the  ensuing  term'  of  the  supreme  court,  it  would 
be  impossible  to  enforce  judgments  against  defendants  who 
wish  to  delay  them  until  the  expiration  of  the  term  within 
which  a  writ  of  error  may  be  prosecuted ;  for,  if  the  first  writ 
of  error  did  not  effect  this,  it  might  be  abandoned,  as  the  ap- 
peal has  been  in  this  case,  and  another  writ  sued  out."  In 
Knox  V.  Earbee,  (Tex.  Civ.  App.)  31  S.  W.  531,  the  appellant 
failed  to  file  a  transcript  in  the  supreme  court  within  the  time 
prescribed  by  the  statute,  and  a  motion  was  made  to  affirm  the 
judgment,  whereupon  the  appellant  sued  out  a  writ  of  error. 
The  court  in  that  case  said:  ** Appellants  have  failed  to  ex- 
cuse their  failure  to  prosecute  their  appeal,  and  to  allow  them 
to  prosecute  their  writ  of  error  would  delay  the  case  several 
months  in  this  court.  We  therefore  conclude  that  the  answer 
to  the  motion  to  affirm  on  certificate  is  insufficient,  and  the  said 
motion  will  be  granted."  In  this  case  the  plaintiff  in  error, 
by  his  proceedings  in  appeal,  delayed  the  settlement  of  the  liti- 
gation by  his  process  of  appeal  up  until  the  very  sitting  of  the 
supreme  court,  and  then  abandoned  the  appeal,  and  permitted 
it  to  be  dismissed,  and  suffered  a  mandate  to  be  returned  to 
the  district  court.  Immediately  upon  the  mandate  arriving 
there,  when  execution  upon  it  could  have  been  enforced,  he 
stayed  the  execution  by  a  writ  of  error,  and  comes  again  into 
the  supreme  court  by  filing  his  record  therein  nearly  one  year 
after  the  writ  of  error  had  been  issued,  and  just  as  the  term 
of  the  supreme  court  was  about  to  open,  and  files  the  very 
same  papers  that  he  had  theretofore  filed  on  appeal,  and  asks 
that  the  same  questions  be  determined  which  he  had  failed  to 
prosecute  one  year  before.  Under  such  conditions  we  feel 
that  it  would  be  trifling  with  justice  to  hold  that  the  dismissal 
of  the  appeal  was  not  a  final  determination  of  the  matter,  and 
allow  the  writ  of  error  to  be  prosecuted.  Therefore,  for  this 
reason,  and  for  the  reason  that  a  proper  summons  has  not  been 
issued,  the  writ  of  error  is  dismissed. 

Sloan,  J.,  Doan,  J.,  and  Davis,  J.,  concur. 
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[Criminal  No.  131.    Filed  March  15,  1899.] 

[56  Pac.  718.] 

EGBERT  MEARA,  Defendant  and  Appellant,  v.  TERRI- 
TORY  OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Criminal  Law — ^Apfxal  and  Errob — ^Laws  1897,  Act  No.  71,  Be- 
LATKS  Only  to  Civil  Appeals — Criminal  Appeals — Necessity 
roB  Bill  of  Exceptions  or  Statement  or  Facts — Parker  v.  Ter- 
ritory, 5  Ariz.  283,  Followed. — ^The  statute,  supra,  has  relation 
only  to  appeals  in  civil  cases.  In  appeals  in  criminal  cases  errors 
outside  of  the  record  proper  must  be  set  out  in  a  bill  of  exceptions 
or  statement  of  facts,  and  the  assignments  of  error  being  such  as 
would  have  to  so  appear,  we  cannot  examine  into  them. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Mohave. 
£.  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

t 

E.  M.  Sanford,  and  J.  C.  Hemdon,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  and  E.  E.  Ellinwood, 
for  Respondent. 

STREET,  C.  J.— The  appellant,  Robert  Meara,  was  con- 
victed in  the  district  court  of  the  fourth  judicial  district  of 
the  territory  of  Arizona,  held  in  and  for  the  county  of  Mo- 
have, on  October  27,  1898,  of  the  crime  of  grand  larceny.  He 
thereafter  duly  made  a  motion  for  a  new  trial,  which  was  de- 
nied by  the  court,  to  which  ruling  he  took  exception.  He  was 
thereupon  sentenced  to  imprisonment  in  the  territorial  prison. 
Appellant  makes  his  assignment  of  errors  as  follows,  to  wit: 
**(1)  The  court  erred  in  permitting  the  plaintiff  to  read  in 
evidence  the  certificate,  plaintiff's  Exhibit  No.  1,  for  the 
reaiBon  that  the  indictment  charges  the  property  to  be  that  of 
J.  P.  Finegan  and  Martha  J.  Finegan,  whereas  the  certificate 
describes  the  property  of  J.  P.  and  Martha  J.  Finegan.  (2) 
The  court  erred  in  refusing  the  motion  of  defendant  to  strike 
out  the  evidence  of  the  certificate  of  the  live-stock  sanitary 
board,  No.  1442,  for  the  reason  that  the  brand  is  not  charged 
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in  the  indictment  to  be  a  25  connected  brand.  (3)  The  court 
erred,  on  cross-examination,  in  sustaining  the  objection  of 
plaintiff's  counsel  to  the  question  put  to  the  witness  Finegan, 
as  follows:  *Have  you  been  employing  any  counsel  to  assist  in 
the  prosecution  of  this  case?'  (4)  The  court  erred  in  sustain- 
ing the  objection  of  plaintiff's  counsel  to  the  answering  of  the 
question  put  to  the  witnesss  Finegan  upon  cross-examination, 
as  follows:  *Any  kind  of  feesT  (5)  The  court  erred  in  sus- 
taining the  objection  of  plaintiff's  counsel  to  the  question  put 
by  the  defendant  to  witness  Finegan  as  follows:  *Have  you 
advanced,  or  promised  to  advance,  any  moneys  to  any  one  on 
account  of  any  expenses  in  the  prosecution  of  the  defense  in 
this  case;  that  is,  the  prosecution  of  the  defendant  in  this 
case?'  (6)  The  verdict  is  not  sustained  by  the  evidence.  (7) 
The  verdict  is  contrary  to  law." 

He  asks  the  supreme  court  to  investigate  these  assignments 
of  error  on  an  appeal  taken  by  him  under  act  No.  71  of  the 
nineteenth  legislative  assembly  of  the  territory  of  Arizona, 
and  for  that  purpose  has  had  certified  and  transmitted  to  this 
court  the  original  papers  and  a  transcript  of  the  reporter's 
notes  taken  on  the  trial  without  any  bills  of  exception  or 
statement  of  facts  accompanying  the  same,  as  prescribed  by 
paragraph  1870  of  the  Penal  Code  of  Arizona.  This  court,  at 
the  January  term,  1898,  in  the  case  of  Parker  v.  Territory^ 
reported  in  5  Ariz.  283,  52  Pac.  361,  expressly  held  that  the 
act  above  mentioned  has  relation  only  to  appeals  in  civil  cases. 
We  there  said:  **By  a  careful  reading  of  that  act  it  will  be 
observed  that  it  was  not  the  intention  of  the  legislature  to 
make  the  same  applicable  to  appeals  in  criminal  prosecutions. 
It  provides  for  appeals  and  writs  of  error,  and  speaks  of 
'plaintiff  in  error'  and  of  'appellees,'  neither  of  which  terms 
is  used  in  the  statute  designating  the  parties  in  criminal  ap- 
peals, but  are  terras  used  in  the  statutes  with  reference  to  civil 
appeals.  In  criminal  appeals,  the  parties  are  designated  as 
'appellant'  and  'respondent,'  and  no  provision  is  made  for 
writs  of  error.  That  act  dispenses  with  bills  of  exceptions. 
Criminal  appeals  are  heard  upon  bills  of  exceptions  and  state- 
ments of  fact.  The  provisions  of  that  act  can  be  made  appli- 
cable to  civil  appeals,  but  cannot  be  made  applicable  to 
criminal  appeals,  without  further  or  additional  legislation 
upon  the  subject. ' '    The  case  of  Parker  v.  Territory,  being  the 


March,  1899.]  Thompson  v.  Febby.  301 

first  case  considered  by  the  supreme  court  in  relation  to  the 
application  of  act  No.  71  to  appeals  in  criminal  cases  after 
the  passage  of  that  act,  and  appellant  having  been  convicted 
and  sentenced  to  death,  the  court  made  an  exception  of  that 
case,  and  examined  into  every  portion  of  the  record  as  filed, 
and  into  every  assignment  of  error,  as  best  it  could,  without 
the  aid  of  a  bill  of  exceptions  or  statement  of  facts.  This 
court  having,  in  the  case  of  Parker  v.  Territory,  passed  upon 
the  application  of  act  No.  71  of  the  nineteenth  legislative 
assembly  to  appeals  in  criminal  prosecutions,  and  having  de- 
cided that  errors  outside  of  the  record  proper  must  be  set  out 
in  a  bill  of  exceptions  or  statement  of  facts,  and  the  assign- 
ments of  error  in  this  case  being  such  as  would  have  to  so 
appear,  we  cannot  examine  into  them.  The  leniency  extended 
to  that  case  cannot  be  extended  to  this.  We  have  examined 
into  the  record  proper,  as  required  by  paragraph  1880  of  the 
Penal  Code,  and  find  no  error  therein. 

Counsel  have  sought,  in  their  brief  and  oral  argument,  to 
obtain  a  reconsideration  of  the  holding  in  the  case  of  Parker 
V.  Territory,  and  have  the  rule  there  announced  reversed. 
We  have  given  consideration  to  their  briefs,  and,  at  their 
request,  have  made  a  review  of  the  appeal  law,  as  prescribed 
in  the  Revised  Statutes  for  causes  on  civil  appeals,  and  in  the 
Penal  Code  on  criminal  appeals,  in  relation  to  act  No.  71,  and 
we  see  no  reason  for  changing  our  views  in  reference  thereto, 
or  modifying  or  reversing  the  rule  in  the  Parker  case.  The 
judgment  of  the  district  court  is  affirmed. 

Davis,  J.y  and  Doan,  J.^  concur. 


[GiyU  No.  663.    Filed  March  15,  1899.] 
[56  Pac.  741.] 

B.  F.  THOMPSON,  Plaintiff  and  Appellant,  v.  D.  M.  FERRY 

et  al..  Defendants  and  Appellees. 

1.   TlNANOT  IN   CJOMMON — CONVETANCB   OF  WHOLE   ESTATE   BY   OnE   CO- 
TBNANT — ^ENTBT  UNDER  DEED  CLAIMING  WHOLE — COLOR  Or  TiTLE — 

Adverse  Possession — Statute  or  Limitations. — ^A  conveyance  by 
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one  cotenant^  purporting  to  convey  an  estate  in  severalty,  consti* 
tutes  color  of  title,  and  entry,  under  the  deed,  claiming  an  in- 
terest coextensive  with  that  with  which  the  deed  purports  to  deal^ 
is  an  entry  under  color  of  title.  The  cotenants  are  therefore  bound 
to  take  notice  of  the  deed  and  of  the  entry  made  under  it,  and 
to  take  such  steps  as  may  be  required  to  enforce  a  recognition  of 
their  rights.  Should  they  fail  to  do  so  within  the  time  prescribed 
by  the  statute  of  limitattons,  their  rights  will  be  no  longer  sus- 
ceptible of  enforcement,  and  their  interests,  by  operation  of  that 
statute,  will  vest  in  the  party  in  possession  under  the  deed. 

&•  Same — Same — Same — Same — Same — ^Bev.  Stats.  Abiz.  1887,  Par. 
2299,  Cited. — ^Where  a  patentee  of  mining  ground,  whose  posses- 
sion, under  color  of  title,  has  ever  been  adverse  to  his  cotenant, 
sells  and  conveys  the  same,  and  grantees  remain  in  the  open,  noto- 
rious, exclusive,  peaceable,  and  adverse  possession  thereof  for  ^ye 
years  prior  to  the  commencement  of  a  suit  in  equity,  by  said 
eotenant,  to  have  the  grantees  declared  trustees  for  his  interest 
therein  and  that  they  be  decreed  to  convey  it,  is  barred  by  the 
statute  of  limitations,  supra. 

ft.  Same — Same — Same — Same — Same — Laches. — In  1883,  Collins  was 
eotenant  in  the  Poland  Mine.  He  mortgaged  his  interest.  When 
the  mortgage  became  due  it  was  foreclosed.  The  cotenants  were 
made  parties,  not  as  cotenants,  but  it  was  alleged  that  they  claimed 
some  interest  subordinate  to  plaintiff,  which  allegation  was  found 
true  by  the  decree.  All  were  served  and  defaulted,  and  the  mine 
was  bought  in  by  the  mortgagor  under  the  foreclosure  sale.  After 
his  death,  his  administrator  conveyed  the  mine  to  IMckey,  who 
went  into  possession,  relocated  the  claims,  secured  patents  thereto^ 
and  conveyed  them  by  divers  mesne  conveyances  to  defendants. 
After  defendants  and  their  grantors  had  been  in  possession  for 
nearly  ten  years,  paying  taxes,  and  expending  over  thirty  thousand 
dollars  m  development  work,  of  all  of  which  plaintiff,  one  of  the 
Collins  cotenants,  was  aware,  he  brought  suit  to  enforce  his  interest 
as  such  eotenant.  Under  the  equitable  doctrine  of  laches,  plaintiff 
is  estopped  from  now  asserting  that  he  is  a  eotenant,  and  that 
defendants  are  trustees  of  the  title  for  his  use. 

A7FIBMED,  180  U.  S.  484;  45  L.  Ed.  633. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
J.  J.  Hawkins,  Judge.    Affirmed. 

Statement  of  facts : — 

On  the  twenty-fifth  day  of  October,  1883,  M.  E.  Collins  was 
the  owner  of  an  undivided  one-half  interest  in  the  Poland  min- 
ing claim  and  an  undivided  one-half  interest  in  the  Hamilton 
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mining  claim,  both  situated  in  the  Big  Bug  Mining  District, 
Yavapai  County,  Arizona.  On  that  day  he  executed  a  mort- 
gage to  John  M.  Roberts  to  secure  a  debt  to  Roberts.  At  that 
time  Charles  C.  Lane  and  John  Howell  were  the  owners  of  the 
other  half  interest,  each  owning  an  undivided  one  fourth. 
On  the  14th  of  November,  1883,  Lane  conveyed  by  deed  his 
one-fourth  interest  in  the  two  claims  to  Collins,  and  on  the 
same  date  Collins  conveyed  that  undivided  one  fourth  to 
Robert  Scofield.  On  November  16,  1883,  John  Howell  con- 
veyed his  undivided  one-fourth  interest  to  M.  E.  Collins,  and 
on  August  16,  1884,  Collins  conveyed  an  undivided  one-fourth 
interest  to  B.  F.  Thompson,  appellant  herein.  On  August  21, 
1886,  John  Roberts,  mortgagee,  brought  suit  in  the  district 
court  of  the  fourth  judicial  district,  in  and  for  Yavapai 
County,  against  M.  E.  Collins,  for  the  collection  of  the  debt 
and  a  foreclosure  of  the  mortgage.  Robert  Scofield  and  B.  F. 
Thompson  were  made  parties  defendant.  The  allegation  in 
the  complaint  as  to  defendants  Scofield  and  Thompson  was 
*'that  they  claimed  some  interest,  by  purchase  or  otherwise, 
in  and  to  said  mortgaged  premises ;  that  whatever  of  interest 
or  claim  they,  or  either  of  them,  may  have  in  or  to  said  mort- 
gaged premises  was  acquired  by  them,  and  each  of  them,  after 
the  making  and  recording  of  said  mortgage  as  aforesaid,  and 
is  subsequent  and  subject  thereto."  The  prayer  of  the  com- 
plaint with  reference  to  those  two  defendants  was,  that  the 
interest  or  claim  of  each  of  them  to  said  mortgaged  premises 
be  decreed  subject  to  said  mortgage,  and  that  said  defendants, 
and  each  of  them,  and  all  persons  claiming  under  them,  or 
either  of  them,  be  barred  and  foreclosed  of  all  right  or  claim 
of  equity  of  redemption.  The  record  fails  to  show  the  nature 
of  the  service  of  summons  upon  the  defendants  Scofield  and 
Thompson,  but  the  unchallenged  statement  in  the  brief  is  that 
Scofield  was  personally  served  with  summons  and  complaint, 
and  Thompson  by  publication,  and  that  copies  of  each  were 
mailed  to  him.  The  judgment  recites  that  it  appeared  to  the 
court  that  the  defendants,  M.  E.  Collins,  Robert  Scofield,  and 
B.  F.  Thompson,  and  each  of  them,  were  regularly  served  with 
summons,  and  that  they,  and  each  of  them,  had  failed  to  ap- 
pear, but  made  default,  and  that  the  default  of  said  defend- 
ants, and  each  of  them,  had  been  regularly  entered.  Said 
judgment  was  rendered  on  the  fifteenth  day  of  December, 
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1886,  and  after  adjudging  in  favor  of  plaintiff  Roberts,  and 
against  the  defendant  Collins,  as  to  the  debt,  it  decreed  that, 
all  and  singular,  the  mortgaged  premises  mentioned  in  plain- 
tiff's complaint  be  sold  at  public  auction  by  the  sheriff  of 
Yavapai  County,  after  giving  the  proper  notice,  and  that  the 
sheriff,  after  the  time  allowed  by  law  for  redemption  has  ex- 
pired, execute  a  deed  to  the  purchaser  or  purchasers  of  the 
mortgaged  premises  on  the  said  sale.  It  further  decreed  **that 
the  defendants,  Collins,  Scofield,  and  Thompson,  and  each  of 
them,  and  all  persons  claiming  or  to  claim  from  or  under  them, 
or  either  of  them,  and  all  persons  having  liens  subsequent  to 
the  said  mortgage,  by  judgment  or  decree,  upon  the  lands  de- 
scribed in  said  mortgage,  be  forever  barred  and  foreclosed  of 
and  from  all  equity  of  redemption  and  claim  in,  of,  and  to 
said  mortgaged  premises,  and  every  part  thereof,  from  and 
after  the  delivery  of  the  sheriff's  deed."  The  premises  de- 
scribed in  the  decree  were  the  Poland  and  Hamilton  mining 
claims,  by  metes  and  bounds.  The  mortgagee,  John  M.  Rob- 
erts, became  the  purchaser  at  the  sheriff's  sale  on  the  17th  of 
March,  1887,  and  received  a  certificate  of  sale  describing  the 
Poland  and  Hamilton  mining  claims  by  metes  and  bounds,  and 
on  the  thirtieth  day  of  September,  1887,  received  a  sheriff's 
deed  therefor.  The  Poland  and  Hamilton  mining  claims  at  that 
time  were  unpatented  mining  locations.  On  the  20th  of  July, 
1891,  James  R.  Lowry,  as  administrator  of  the  estate  of  John 
M.  Roberts,  deceased,  conveyed  all  the  right,  title,  and  interest 
which  said  John  M.  Roberts  had  at  the  time  of  his  death,  and 
all  right,  title,  and  interest  which  his  estate  may  have  ac- 
quired since  his  death,  in  and  to  the  Poland  and  Hamilton 
mining  claims,  to  E.  M.  Dickey.  Thereafter,  on  December  14, 
1891,  Dickey  made  a  relocation  of  the  Poland  and  Hamilton 
mining  claims  in  his  own  name.  In  1892  he  made  application 
to  the  United  States  land  office  for  a  patent  to  each  of  those 
claims  in  his  own  name,  and  on  the  first  day  of  May,  1893, 
received  a  patent  to  the  Poland  claim,  and  on  the  twentieth 
day  of  June,  1893,  received  a  patent  to  the  Hamilton  claim. 
After  Dickey  made  application  for  patent,  he  conveyed,  March 
10,  1892,  an  undivided  one-half  interest  in  said  mining  claims 
to  F.  M.  Murphy.  The  transfers  of  title  after  patent  issued  to 
Dickey  are  as  follows :  March  2,  1894,  Dickey  to  Charles  D. 
Arms,  an  undivided  one-half  interest;  July  2,  1894,  F.  M* 
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Murphy  to  D.  M.  Ferry,  Simon  J.  Murphy,  and  Charles  C. 
Bowen,  an  undivided  one-half  interest;  on  May  4,  1895, 
Charles  D.  Arms  to  E.  B.  Gage,  an  undivided  one-half  inter- 
est; on  May  13,  1894,  E.  B.  Gage  to  D.  M.  Ferry,  Simon  J. 
Murphy,  and  C.  C.  Bowen,  an  undivided  one-half  interest 
(said  Murphy,  Ferry,  and  Bowen  heing  the  appellees  herein) ; 
and  on  July  23,  1896,  Robert  Seofield  conveyed  to  appellant, 
B.  F.  Thompson,  all  of  the  interest  in  the  Poland  and  Hamil- 
ton mining  claims  which  he  had  acquired  by  deed  from  Collins 
on  the  14th  of  November,  1883.  On  October  6,  1896,  appel- 
lant, B.  F.  Thompson,  brought  action  against  appellees,  al- 
leging his  ownership  in  and  to  an  undivided  one-half  interest 
in  the  Poland  and  Hamilton  mining  claims ;  praying  that  de- 
fendants, Ferry,  Murphy,  and  Bowen,  be  declared  trustees  for 
plaintiff  of  plaintiff's  one-half  interest,  and  that  they  be  de- 
creed to  convey  the  same  to  him.  Defendants  answered,  and 
plead :  1.  An  estoppel  of  record,  by  virtue  of  the  foreclosure 
:suit  of  Roberts  against  Collins,  Seofield,  and  Thompson; 
2.  That  whatever  interest  plaintiff  or  his  predecessors  may 
have  heretofore  had,  the  same  was  canceled  and  annulled 
by  the  application  for  an  issuance  of  patent  to  Dickey;  3. 
That  defendants  were  bona  fide,  actual,  and  innocent  purchas- 
ers, without  notice,  actual  or  constructive,  of  any  claim,  legal 
or  equitable,  by  plaintiff ;  4.  That  defendants  and  their  gran- 
tors have  been  in  the  peaceable  and  adverse  possession  of  said 
mining  claims,  under  title  or  color  of  title,  since  September  30, 
1887.  Alleged  possession,  development  work,  and  improve- 
ments, of  which  plaintiff  and  his  grantors  had  actual  and  con- 
structive notice.  The  district  court  found  for  the  defendants, 
— that  defendants,  for  five  years  before  suit  filed  October  6, 
1896,  had  been  in  open,  notorious,  exclusive,  peaceable,  and 
adverse  possession  of  both  the  Poland  and  Hamilton  mining 
claims,  and  plaintiff  was  barred  by  the  statute  of  limitations. 
From  which  judgment  plaintiff  appealed. 

Morrison  &  Morrison,  for  Appellant. 

The  possession  of  one  cotenant  is  the  possession  of  all  his 
cotenants.  Sedgwick  &  Waite  on  Trial  of  Title  of  Land.  par. 
750;  Kinney  v.  Slattery,  51  Iowa,  354,  1  N.  W.  626;  Fohle 
v.  Bond,  12  (Vroom)  N.  J.  427;  Mallett  v.  Uncle  Sam  etc.  Co., 
1  Nev.  188,  90  Am.  Dec.  484;  Melton  v.  Lamboard,  51  Cal. 
258 ;  McCaiiley  v.  Harvey,  49  Cal.  497. 
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In  cases  where  a  possession  may  be  lawful  and  rightful,  it 
cannot  be  presumed  to  be  adverse.  Thus  one  tenant  in  com- 
mon cannot  bq  presumed  to  hold  adversely  to  the  other,  unless 
something  more  is  shown  than  lapse  of  time.  A  trustee  cannot 
be  held  to  hold  adversely  to  his  cestui  que  trust;  on  the  con- 
trary, he  is  presumed  to  hold  for  his  cestui  que  trust  until  the 
contrary  appears.    Perry  on  Trusts,  sec.  866. 

The  trustees  must  clearly  repudiate  the  trust  and  assume  an 
adverse  position,  with  notice  to  the  cestui  que  trust,  before 
the  statute  of  limitations  can  begin  to  run.  Perry  on  Trusts^ 
sec.  863 ;  Speidel  v.  Henrici,  120  U.  S.  377,  7  Sup.  Ct.  610. 

To  enable  the  trustee,  without  giving  up  possession,  to  turn 
it  into  an  adverse  holding,  against  the  cestui  que  trust,  th^ 
evidence  must  be  clear  and  unmistakable,  and  such  adverse 
claim  must  be  brought  home  to  the  cestui  que  trust  beyond  a 
question  of  doubt.    Perry  on  Trusts,  sec.  864. 

The  tenant  in  common  has  a  right  to  presume  that  the  pos- 
session of  his  cotenant  is  his  possession  until  informed  of  the 
contrary  either  by  express  notice  or  by  acts  and  declarations 
which  may  possibly  be  equivalent  to  notice.  Miller  v.  Myles,. 
46  Cal.  535 ;  Agiere  v.  Alexander,  58  Cal.  21-28.  See  particu- 
larly Union  Cotis,  Silver  M.  Co,  v.  Taylor,  100  U.  S.  37 ;  Tur- 
ner V.  Sawyer,  150  U.  S.  578,  14  Sup.  Ct.  192. 

T.  W.  Johnston,  for  Appellees. 

STREET,  C.  J. — Whatever  may  have  been  the  condition  of 
the  legal  title  before  Dickey  received  a  patent,  after  the  United 
States  patent  was  issued  to  Dickey  the  legal  title  was  in  Dickey 
and  his  assigns,  and  at  the  time  this  action  was  brought  the 
legal  title  was  in  appellees.  This  condition  of  the  title  was 
well  recognized  by  the  respective  parties;  and  plaintiff  sues 
in  equity  to  recover  his  lost  legal  title  to  the  undivided  one- 
half  interest,  which  was  absorbed  by  Dickey  in  the  issuance  of 
the  patent.  It  is  well  settled  that,  where  a  patentee  has  taken 
unto  himself  a  title  from  the  government,  which,  before  patent 
issued,  rested  in  himself  and  others,  as  tenants  in  common,  by 
virtue  of  location  interests,  the  patentee  holds  the  title  in 
trust  for  the  true  owners,  and  that  a  bill  in  equity  will  lie  to 
enforce  such  a  trust.  Johnson  v.  Towsley,  13  Wall.  72:  Moore 
V.  Eohlins,  96  U.  S.  530;  Marquez  v.  Frisbie,  101  U.  S.  473; 
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Rector  v.  Gibbon,  111  U.  S.  276,  4  Sup.  Ct.  605;  Ttumer  v. 
Saivyer,  150  U.  S.  578,  14  Sup.  Ct.  192 ;  Cattle  Co.  v.  Becker, 
147  U.  S.  47, 13  Sup.  Ct.  217.  Where,  from  the  xelation  of  the 
parties,  it  can  be  inferred  that  the  patentee  was  acting,  not 
alone  for  himself,  biit  for  his  cotenant  as  well,  a  court  of 
equity  will  decree  that  in  acquiring  his  patent  he  acted  for 
the  benefit  of  the  cctenants.  If  there  had  been  a  previous 
recognition  by  the  patentee  of  the  rights  of  his  cotenant,  or  if 
he  took  undue  advantage  of  his  cotenant,  or  where  relations  of 
trust  and  confidence  between  the  patentee  and  his  cotenant 
existed,  the  patent  would  inure  to  the  benefit  of  all  of  the 
owners  of  the  property.  If  no  such  trust  relation  existed; 
if  the  claim  of  the  patentee  has  ever  been  adverse  to  his  co- 
tenant,  and  if  at  the  time  of  his  application,  and  prior  thereto, 
he  had  constantly  asserted  his  right  to  the  whole  of  the  prop- 
erty ;  if  the  cotenant  was  aware  of  the  application  for  patent 
by  the  adverse  holder  in  his  own  name  alone,  and  was  aware  of 
the  assertion  of  adverse  rights,  and  the  patentee  had  not  done 
or  said  anything  to  cause  his  cotenant  to  believe  that  he  was 
acting  in  his  behalf  as  well  as  in  his  own,  and  had  quietly  per- 
mitted patentee  to  obtain  the  legal  title, — it  is  doubtful  if  a 
court  of  equity  would  interfere.  The  Revised  Statutes  of 
Arizona  on  limitations  of  actions  for  land  relied  upon  by 
appellees  is  as  follows,  to  wit:  **Par.  2297.  Every  suit  to  be 
instituted  to  recover  real  property  as  against  any  person  in 
peaceable  and  adverse  possession  thereof,  under  title  or  color 
of  title,  shall  be  instituted  within  three  years  next  after  the 
cause  of  action  shall  have  accrued,  and  not  afterwards.  Par. 
2298.  By  the  term  *  title'  is  meant  a  regular  chain  of  transfer 
from  or  under  the  sovereignty  of  the  soil,  and  by  *  color  of  title' 
is  meant  a  consecutive  chain  of  transfer  down  to  such  person 
in  possession  without  being  regular,  as  if  one  or  more  of  the 
memorials  or  muniments  be  not  registered,  or  not  duly  regis- 
tered, or  be  only  in  writing.  .  .  .  Par.  2299.  Every  suit  to  be 
instituted  to  recover  real  property  as  against  any  person  hav- 
ing peaceable  and  adverse  possession  thereof,  cultivating, 
using,  or  enjoying  the  same,  and  paying  taxes  thereon,  if  any, 
and  claiming  under  a  deed  or  deeds  duly  registered,  shall  be 
instituted  within  five  years  next  after  the  cause  of  action  shall 
have  accrued,  and  not  afterwards."  It  was  not  pretended  by 
appellant  that  he  or  his  predecessors  had  been  operating  the 
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mines,  or  either  of  them,  or  doing  any  work  thereon,  by  way 
of  annual  expenditure  or  otherwise,  which  makes  the  physical 
index  of  possession,  but  he  relied  wholly  upon  his  legal  rights 
as  tenant  in  common  with  appellees  and  their  predecessors  in 
interest.  He  treats  the  sheriff 's  deed,  the  administrator's 
deed,  and  the  relocation  notice,  as  well  as  the  patent,  as  instru- 
ments in  harmony  with  his  rights,  ajid  not  adverse  to  them. 
Freeman,  in  his  work  on  Cotenancy,  says:  **A  conveyance  by 
one  cotenant,  purporting  to  convey  an  estate  in  severalty,  can- 
not operate  to  the  prejudice  of  the  other.  This  is  true  only  so 
far  as  the  immediate  effect  of  such  conveyance  as  a  transfer 
of  title  is  concerned.  It  does  not  follow  that  no  rights  can 
grow  out  of  it;  nor  that  it  is,  even  as  against  the  other  co- 
tenants,  mere  waste  paper  for  all  purposes.  Such  a  convey- 
ance constitutes  color  of  title.  The  entry  of  the  grantee,  made 
under  the  deed,  and  claiming  an  interest  coextensive  with 
that  with  which  the  deed  purports  to  deal,  is  an  entry  under 
color  of  title.  The  cotenants  are  therefore  bound  to  take  notice 
of  the  deed,  and  of  the  entry  made  under  it,  and  to  take  such 
steps  as  may  be  required  to  enforce  a  recognition  of  their  legal 
rights.  Should  they  fail  to  do  so  within  the  time  prescribed 
by  the  statute  of  limitations,  their  rights  will  be  no  longer 
susceptible  of  enforcement;  and  their  interests,  by  operation 
of  that  statute,  will  vest  in  the  party  in  possession  under  the 
deed."  In  the  syllabus  of  the  case  of  linger  v.  Mooney,  63 
Cal.  586,  49  Am.  Rep.  100,  there  is  a  correct  summary  of  the 
matter,  as  follows,  to  wit:  *'The  possession  of  one  tenant  in 
common  is  the  possession  of  his  cotenant.  There  is  no  element 
of  hostility  in  such  a  possession.  An  actual  adverse  holding 
will  not  operate  as  an  ouster,  and  set  the  statute  of  limitations 
in  motion,  until  the  tenant  out  of  possession  has  notice  of  such 
holding.  But,  if  the  hostile  character  of  the  possession  is  so 
openly  manifested  that  his  observation,  as  a  man  reasonably 
careful  of  his  interests,  would  be  suflBcient  to  discover  it,  he 
will  be  deemed  to  have  notice.  Thus,  where  one  of  the  two 
tenants  in  common  conveys  to  a  third  person  by  deed  purport- 
ing to  convey  the  whole  land,  and  the  deed  is  recorded  by  the 
grantee,  who  enters  under  it,  such  entry  is  hostile  in  its 
nature ;  and  the  mere  fact  of  possession  by  a  stranger  is  enough 
to  put  him  on  inquiry  and  charge  him  with  notice.  So  the 
making  of  valuable  improvements,  paying  the  taxes  upon  the 
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land,  and  receiving  the  rents  and  profits,  without  accounting 
or  offering  to  account,  are  circumstances  indicating  an  adverse 
holding ;  and  their  effect  upon  the  cotenant  is  the  same  as  if 
notice  were  directly  communicated  to  him.  The  means  of 
knowledge  being  furnished  by  the  open  and  notorious  charac- 
ter of  the  possession,  he  is  chargeable  with  the  actual  notice.'* 
The  assignments  of  error  relate  principally  to  the  finding  of 
the  court  upon  the  statute  of  limitations,  in  which  we  think  the 
district  court  was  logically  correct  in  its  conclusions.  How 
stands  the  case  of  the  plaintiff,  under  the  equitable  doctrine  of 
laches?  Let  us  review  the  facts:  In  1884  and  1885  the  then 
owners  of  the  properties — Collins,  Scofield,  and  Thompson — 
placed  a  mill  on  one  of  the  mines,  or  on  land  adjacent  thereto, 
and  commenced  development  work  for  the  purpose  of  immedi- 
ate revenues.  The  proposition  was  a  flat  failure.  Collins 
abandoned  the  idea  of  pursuing  his  interests  in  the  claims 
further,  and  allowed  foreclosure  proceedings  of  his  mortgage. 
He  went  away,  and  left  Scofield  and  Thompson  in  the  vicinity 
of  the  mines.  Scofield  moved  the  mill  away,  and  nothing 
from  that  day  until  the  present  has  been  done  or  attempted 
to  be  done  on  the  mines,  by  way  of  annual  expenditures, 
development  work,  or  work  for  revenue,  by  either  Scofield  or 
Thompson.  They  were  aware  of  the  mortgage-foreclosure 
proceedings  by  Roberts,  and  neither  of  them  paid  any  attention 
to  the  suit,  or  to  the  allegation  in  Roberts's  complaint  against 
them  that  they  claimed  an  interest  in  the  mines,  nor  opposed 
his  prayer  that  their  interests  be  foreclosed.  After  the  exe- 
cution of  the  sheriff's  deed,  Roberts  alone  performed  the 
annual  expenditure  upon  the  mines,  up  until  the  time  of  his 
death ;  and  neither  Scofield  nor  Thompson  made  any  efforts  to 
do  anything  with  the  mines,  or  give  any  expressions  of  their 
interest  in  them.  After  Roberts's  death  there  were  administra- 
tion proceedings,  and  an  administrator's  deed,  which, — engag- 
ing in  legal  presumptions, — ^we  must  conclude  was  after  legal 
notice  given  to  all  parties  interested  in  the  mines.  Dickey 
obtained  his  deed,  and  went  into  manual  possession  of  the 
mines,  by  doing  work  thereon  sufficient  to  keep  the  locations 
alive.  In  1891  he  made  a  relocation  of  the  mines.  It  is 
claimed  by  appellant  that  tl^ose  relocations  were  made  for  the 
purpose  of  correcting  descriptions;  but  they  were  made  in 
Dickey's  name  alone,  without  any  word  of  protest  from  either 
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Scofield  or  Thompson.  In  1892  Dickey  made  application  for 
patent  in  the  United  States  land  ofSce ;  and,  engaging  in  legal 
presumptions,  we  must  conclude  that,  following  the  applica- 
tion, notices  were  posted  as  in  such  cases  required.  There  is 
no  showing  in  the  record  that  Thompson  and  Scofield  were 
not  aware  of  any  of  these  proceedings.  A  patent  was  issued 
in  1893  to  Dickey,  and  following  the  issuing  of  the  patent 
there  were  transfers  as  follows :  One-half  interest  by  Dickey 
to  Arms,  one-half  interest  by  F.  M.  Murphy  to  appellees,  one- 
half  interest  by  Arms  to  Gage,  and  one-half  interest  by  Gage 
to  appellees ;  and  during  all  of  this  time  neither  appellant  nor 
Scofield  made  any  protest  or  made  any  claim  to  any  interest 
in  the  mines,  and  the  record  is  still  silent  about  their  being 
unaware  of  the  transfers.  Under  each  of  the  transfers  of 
title  the  grantees  went  into  possession,  and  operated  the  mines. 
They  have  permitted  the  present  owners  of  the  title  to  expend 
thirty  thousand  dollars  in  improvements  and  development 
work;  they  permitted  appellees  and  their  assigns  to  do  de- 
velopment work  upon  the  mines  to  the  extent  of  running  over 
two  thousand  feet  of  tunnels ;  and  still  the  record  is  silent  as 
to  Scofield  and  Thompson  being  unaware  of  the  work  going  on, 
while  it  is  asserted  by  appellees  that  Thompson  and  Scofield 
were  aware  of  every  step  in  the  transfer  of  titles.  It  is 
asserted  by  appellees  that  they  were  fully  cognizant  of  the 
development  work  done  upon  the  mines,  the  running  of  the 
tunnels,  and  the  expenditure  of  the  vast  sums  of  money  to 
put  the  mines  in  working  shape,  yet  from  1886  to  1896  they 
have  not  been  heard  to  make  a  claim  to  any  interest  in  the 
mines.  Under  the  equitable  doctrine  of  laches,  Thompson  is 
estopped  from  now  asserting  that  he  is  a  cotenant,  and  that 
appellees  are  trustees  of  the  title  for  his  use.  The  judgment 
of  the  district  court  is  affirmed. 

Davis,  J.,  and  Doan,  J.,  concur. 
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[CivU  No.  642.    FUed  Jnne  2,  1899.] 
[57  Pac.  639.] 

THE  NATIONAL  BANK  OF  ARIZONA,  Plaintiff  and  Ap- 
pellant, V.  A.  A.  LONG,  City  Afisessor  and  Tax-Collector 
of  the  City  of  Phoenix,  Defendant  and  Appellee. 

1.  Taxes    and    Taxation — National    Banks — ^Personal    Propbrtt — 

Power  of  City  to  Tax — Rev.  Stats.  TJ.  S.,  Sec.  5219,  Construed. — 
Personal  property  of  a  national  bank  is  not  taxable  by  a  city  under 
section  5219,  supra,  providing  that  shares  of  stock  of  a  national 
bank  may  be  taxed  in  the  city  where  the  bank  is  located  at  the 
same  rate  as  other  moneyed  capital  in  the  hands  of  individual 
citizens,  if  such  tax  be  authorized  by  any  statute  of  the  state  or 
territory  where  such  bank  is  located. 

2.  Same — Same — Shares  of  Stock — ^May  Be,  but  Are  not  Bequired 

to  Be,  Taxed  by  Cities —  Rev.  Stats.  IT.  S.  Sec.  5219;  Laws  of 
Arizona,  1897,  Act  No.  51;  Phcenix  City  Charter  Construed. — 
United  States  statute,  supra,  permits  the  taxation  of  shares  of 
stock  of  national  banks,  but  the  legislature  must  determine  and 
direct  the  manner,  mode,  and  place  of  taxing,  and  taxation  is  not 
required  in  the  absence  of  action  by  local  legislature.  Act  No. 
51,  supra,  providing  that  counties  shall  tax  the  shares  of  stock 
of  any  banks  therein,  does  not  apply  to  cities.  The  general  pro- 
vision in  charter,  supra,  granting  the  power  to  levy  city  taxes  upon 
all  real  and  personal  property  within  the  city  cannot  be  construed 
as  directing  and  determining  the  manner  and  place  of  taxing  such 
shares  of  stock,  or  as  authorizing  thdr  taxation. 

3.  Taxes    and     Taxation — Double     Taxation — ^Revenue    Act — Nor 

Repealed  by  Act  No.  51 — Banking  Co.  v.  Murray,  ante,  p.  215, 
56  Pac.  728,  Approved. — Act  No.  51  of  the  Laws  of  Arizona  of 
1897  does  not  repeal  the  general  provisions  of  the  revenue  laws 
with  reference  to  double  taxation,  but  merely  changes,  in  the  case 
of  banks  and  banking  Institutions,  the  manner  of  taxation,  by 
providing  for  the  assessment  and  taxation  of  the  shares  of  stock 
instead  of  the  property  of  tho  bank.  Banking  Co.  v.  Murray, 
supra. 

4.  Taxes  and  Taxation — Illegal — Equity  Will  Relieve  Against — 

Injunction. — The  taxation  by  a  city  of  shares  of  stock  of  a 
national  bank  is  not  merely  an  irregularity,  but  an  attempt  to  tax 
property  which  is  exempt  from  taxation,  and  therefore  presents 
such  a  case  as  equity  may  relieve  against  by  injunction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
"Webster  Street,  Judge.    Reversed. 
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The  facts  are  stated  in  the  opinion. 

Joseph  Campbell,  for  Appellant. 

Shares  of  the  stock  of  a  national  bank  cannot  be  assessed 
unless  there  is  a  law  passed  by  the  proper  lawmaking  power 
authorizing  it,  in  accordance  with  the  permission  given  by  sec- 
tion 5219  of  the  Revised  Statutes  of  the  United  States.  People 
V.  Moore,  1  Idaho,  504. 

**It  is  doubtful  if  Congress  in  permitting  states  to  tax  shares 
of  national  banks  intended  thereby  to  authorize  cities  and 
towns  to  exercise  the  same  power."  National  Bank  v.  Bich^ 
mond,  39  Fed.  313. 

Not  only  has  the  city  attempted  to  tax  the  bank  stock,  but 
it  has  also  taxed  the  furniture,  fixtures,  and  vault  of  the  bank. 
Even,  if  there  was  an  ordinance  permitting  it,  it  would  be 
illegal.  Congress  has  given  permission  to  a  state  or  territory 
to  pass  a  law  taxing  the  shares  to  the  shareholders,  and  the  real 
estate  to  the  bank.  No  other  property  can  be  assessed  or  taxed. 
Rosenblatt  v.  Johnson,  104  U.  S.  462;  Bank  v.  Covington, 
21  Fed.  484 ;  First  National  Bank  v.  Kreig,  21  Nev.  404,  32 
Pac.  641 ;  Bank  of  Oskaloosa  v.  Young,  1  Nat.  Bank  Cases^ 
451,  25  Iowa,  311. 

Walter  Bennett,  for  Appellee. 

SLOAN,  J. — The  National  Bank  of  Arizona  brought  this 
action  to  enjoin  the  appellee,  A.  A.  Long,  as  city  assessor  and 
tax-collector  of  the  city  of  Phoenix,  from  proceeding  to  collect, 
by  the  sale  of  the  shares  of  the  capital  stock  and  of  the  per- 
sonal property  of  the  bank,  the  delinquent  taxes  thereon  levied 
by  said  city  for  the  year  1897.  The  complaint  set  up  that  the 
said  bank,  for  the  year  1897,  at  the  request  of  said  assessor, 
made  out  and  delivered  to  the  said  assessor  a  list  of  its  share- 
holders, specifying  therein  the  number  of  shares  that  each  of 
said  shareholders  owned;  that  thereupon  the  assessor  had 
placed  upon  the  assessment-roll  of  the  city  of  Phoenix,  and  as- 
sessed in  the  name  of  and  against  the  bank  the  shares  of  its 
capital  stock,  at  a  valuation  of  one  hundred  thousand  dollars* 
and  that  said  assessor  also  placed  upon  said  assessment-roll, 
and  assessed  to  the  bank,  its  furniture,  fixtures,  and  vault,  sit- 
uated in  the  banking-house  of  said  bank,  and  used  by  it  in 
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carrying  on  its  banking  business,  and  fixed  and  placed  the  val- 
uation thereof  at  the  sum  of  two  thousand  dollars,  making  a 
total  assessment  against  the  bank  in  the  sum  of  one  hundred 
and  two  thousand  dollars ;  that  the  city  thereafter  levied  upon 
the  said  property  a  tax  of  $907.80,  to  which  sum  has  been  added 
$35.60  as  delinquent  penalties  and  costs ;  that  the  tax-collector 
has  advertised  the  property  so  assessed  for  sale  for  said  taxes. 
The  prayer  of  the  complaint  was  for  a  decree  declaring  the 
taxes  levied  as  aforesaid  void,  and  for  a  perpetual  injunction 
against  the  said  tax-collector  from  proceeding  to  collect  the 
same.  The  city  attorney  stipulated  upon  the  trial  of  the 
action  that  the  allegations  contained  in  the  complaint  were 
true,  which  left  no  fact  to  be  determined  by  the  court,  but 
only  a  question  of  law,  which  was,  were  the  shares  of  stock  of 
the  bank  and  its  personal  property  taxable  by  the  city.  The 
court  below  gave  judgment  for  the  defendant,  from  which 
judgment  the  bank  has  appealed. 

There  can  be  no  question  but  that  the  personal  property  of 
the  bank  was  not  taxable  by  the  city  under  section  5219  of  the 
Revised  Statutes  of  the  United  States.  Under  this  section  the 
shares  of  stock  of  a  national  bank  may  be  taxed  in  the  city 
where  the  bank  is  located  at  the  same  rate  as  other  moneyed 
capital  in  the  hands  of  individual  citizens,  if  such  tax  be 
authorized  by  any  statute  of  the  state  or  territory  where  such 
bank  is  located.  While,  by  section  5219,  the  shares  of  stock 
of  a  national  bank  may  be  assessed  and  taxed,  it  is  left  to  the 
legislature  of  each  state  or  territory  to  determine  and  direct 
the  manner,  mode,  and  place  of  taxing  the  shares  of  national 
banks  located  within  such  state  or  territory.  In  other  words, 
section  5219  permits  the  taxation  of  shares  of  stock  of  national 
banks,  but  does  not,  in  the  absence  of  local  legislation  deter- 
mining and  directing  the  manner  and  place  of  such  taxation, 
require  such  taxation.  The  question  whether  the  assessment 
of  the  shares  of  stock  of  the  National  Bank  of  Arizona,  of 
the  city  of  Phoenix,  as  made  in  this  case,  was  lawful  must  be 
determined  by  reference  to  act  No.  51  of  the  Laws  of  1897, 
which  is  an  attempt  to  determine  and  direct  the  manner  and 
place  of  taxing  the  shares  of  national  banking  associations 
located  within  the  territory,  and  also  by  reference  to  the  pro- 
visions of  the  charter  of  the  city  of  Phoenix  with  reference  to 
the  taxing  power  of  the  city.    Section  1  of  said  act  No.  51 
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provides  that  *'all  shares  of  stock  of  every  national  bank  or 
banking  association  .  .  .  shall  be  assessed  and  taxed  in  the 
county  where  such  national  bank  or  banking  association  is 
located  for  the  transaction  of  business.*'  Section  6  provides 
that  if  the  sworn  statement  showing  the  number  and  amount 
of  shares  of  a  national  bank  or  association  or  corporation,  and 
the  name  and  residence  of  each  shareholder,  and  the  number 
and  amount  owned  by  him,  be  not,  on  the  demand  of  the 
assessor,  furnished  by  the  oflScer  in  charge  of  such  bank,  the 
said  assessor- shall,  in  the  name  of  the  territory,  at  his  relation, 
institute  proceedings  in  mandamus  to  compel  such  statement 
to  be  furnished.  It  further  provides  that  such  officer  of  such 
bank  who  fails  to  furnish  such  statement  shall  forfeit  an 
amount  equal  to  double  the  amount  of  taxes  due,  which  is  to- 
be  recovered  by  the  county  in  a  civil  action  as  for  debt,  and, 
when  so  recovered,  to  go  into  the  school  fund  of  such  county 
where  such  bank  is  located.  The  act  further  provides  that  this 
action  must  be  brought  by  and  in  the  name  of  such  county. 
In  no  provision  of  the  act  is  reference  made  to  the  assessment 
and  taxation  of  shares  of  stock  otherwise  than  by  the  county 
where  such  national  bank  or  banking  association  is  located, 
nor  is  there  any  provision  for  the  collection  of  such  tax  other- 
wise than  by  such  county.  That  the  legislature  had  in  mind 
only  the  taxation  of  shares  of  stock  by  the  counties  wherein 
such  bank  may  be  located  is  further  evidenced  by  the  provision 
we  have  referred  to  above,  providing  for  a  penalty  for  refus- 
ing to  make  the  statement  required  by  the  act  by  the  officer  in 
charge  of  such  bank,  and  for  a  suit  in  behalf  of  and  in  the 
name  of  the  county  to  recover  such  penalty,  and  providing, 
when  so  recovered,  that  the  amount  of  such  penalty  shall  go 
into  the  school  fund.  Reading  the  act  as  a  whole,  and  scan- 
ning every  provision  it  contains,  we  cannot  find  any  expression 
or  reference  which  indicates  that  act  No.  51  was  meant  to 
apply  to  cities  as  well  as  to  counties,  and  to  authorize  the 
former  to  tax  the  shares  of  stock  of  national  banks  or  other 
banking  institutions ;  nor  is  there  any  provision  of  the  charter 
of  the  city  of  Phoenix  which  by  the  most  liberal  construction 
can  be  construed  as  directing  and  determining  the  manner  and 
place  of  taxing  such  shares  of  stock,  unless  it  can  be  gathered 
from  the  general  provision  of  the  charter  granting  the  city 
power  to  levy  city  taxes  upon  all  real  and  personal  property 
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within  the  city.  A  general  provision  of  this  kind,  which  might 
be  construed  to  permit  the  taxation  of  shares  of  stock  in  bank- 
ing institutions  owned  by  residents  of  such  city,  where  taxa- 
tion of  such  shares  is  not  expressly  prohibited,  cannot,  cer- 
tainly, be  construed  as  authorizing  the  taxation  of  shares  of 
stock  of  a  bank  located  in  such  city,  owned  by  non-residents  of 
the  city.  Shares  of  stock  in  a  corporation  are  of  the  class  of 
property  which  takes  the  situs  of  its  owner.  Therefore,  before 
such  property  can  become  the  subject  of  taxation  within  the 
<5ity,  it  must  be  owned  by  a  resident  of  the  city,  or  there  must 
be  some  expresss  provision  of  law  authorizing  its  taxation. 
We  held  in  the  case  of  Banking  Co.  v.  Murray  (decided  at 
this  term),  ante,  p.  215,  56  Pac.  728,  that  the  purpose  of  act 
No.  51  was  not  to  repeal  the  general  provisions  of  the  revenue 
laws  with  reference  to  double  taxation,  but  merely  to  change, 
in  the  case  of  banks  and  banking  institutions,  the  manner  of 
taxation,  by  providing  for  the  assessment  and  taxation  of  the 
shares  of  stock  instead  of  the  property  of  the  bank.  Our  con- 
struction of  said  act,  limiting  it  to  counties,  leaves  the  power 
of  cities  to  tax  the  property  of  banks  unaffected,  wherever  that 
could  be  done  before  passage  of  act  No.  51. 

Construing  said  act  as  we  do,  the  attempt  on  the  part  of 
the  city  of  Phoenix  to  assess  and  tax  the  shares  of  stock  of  the 
National  Bank  of  Arizona  must  be  regarded  as  more  than  a 
mere  irregularity,  and  as  an  attempt  to  tax  property  which  is 
exempt  from  taxation,  and  therefore  presents  such  a  case  as 
equity  may  relieve  against.  The  judgment  of  the  district 
court  will  therefore  be  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  enter  its  judgment  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Davis,  J.,  and  Doan,  J.,  concur. 
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[CivH  No.  660.     Filed  June  2,  1899.] 
[57  Pac.  607.] 

HENRY  MENAGER,  Plaintiff  and  Appellant,  v.  RICHARD 
FARRELL,  Defendant,   and  ALBERT   STEINFELD, 

Intervener,  Appellees. 

1.  Attachment— liEvy — Eanqe  Cattlb— Laws  Aeiz.    1889,   Act  No. 

20  Sec.  9,  Subd.  3,  Construed — Chattel  Mortgage. — ^Where  the 
Bheriff  in  making  a  levy  of  attachment  upon  range  cattle  fails 
to  serve  at  the  time  any  notice  of  such  levy  upon  the  owner  or 
his  herder  or  agent,  and  fails  to  file  any  such  notice  with  the 
county  recorder  as  required  by  statute,  supra,  such  levy  created 
no  lien,  and  a  chattel  mortgage  made  and  filed  by  the  owner  to 
the  interveners  subsequent  to  the  attempted  levy  was  a  good  and 
valid  prior  lien  upon  said  cattle,  though  the  provisions  of  the 
statute  regarding  the  levy  of  an  attachment  were  thereafter  com- 
pUed  with. 

2.  Appeal  and  Error — ^Former  Appeal — ^Law  or  Case — ^Bes  Adjtt- 

DICATA — SnYDBE    V.    PiMA    COUNTY,    ANTE,    P.    41,    FOLLOWED. — The 

final  judgment  of  an  appellate  court  becomes  the  law  of  the  par- 
ticular case  and  is  not  subject  to  review  thereafter  on  second 
appeal.    Snyder  v.  Pima  County,  hipra,  followed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge.    Afl5rmed. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Wright,  for  Appellant. 

S.  M.  Franklin,  for  Appellees. 

DOAN,  J.— The  question  presented  in  this  case  i&  the  valid- 
ity and  effect  of  an  attachment-lien  upon  the  property  of  an 
attachment-debtor  by  reason  of  a  partially  completed  attach- 
ment-levy, as  against  the  lien  created  by  a  chattel  mortgage  in 
favor  of  another  creditor,  where  the  mortgage  was  given  and 
placed  of  record  after  the  initial  steps  taken  for  the  attach- 
ment-levy, but  before  the  completion  of  the  levy  and  the  con- 
sequent establishment  of  the  attachment-lien  thereunder.  The 
appellant,  the  plaintiff  in  the  lower  court,  had  caused  an  at- 
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tachment  to  be  isued,  and  had  attempted  to  levy  the  same  upon 
the  cattle  of  the  OIL  brand  belonging  to  the  defendant.  Our 
statute  (Laws  1889,  act  No.  20,  sec.  9,  subd.  3)  providing  that 
a  levy  upon  range  cattle  may  be  made  by  the  officer  without 
going  upon  the  range,  says :  ' '  Such  levy  shall  be  made  in  the 
presence  of  two  or  more  credible  persons  and  notice  thereof 
shall  be  given  in  writing  to  the  owner,  or  his  herder,  or  his 
agent,  if  residing  in  the  county  and  known  to  the  officer  mak- 
ing the  levy,  and  a  copy  of  such  notice,  attached  to  a  copy  of 
the  writ,  shall  be  filed  by  the  officer  with  the  county  recorder 
of  the  county  wherein  the  levy  is  made.*'  In  this  case  the 
sheriff  made  the  levy  in  his  office,  indorsed  the  return  of  the 
levy  upon  the  back  of  the  writ,  and  filed  the  writ  and  his 
return  thereon  with  the  county  recorder,  but  did  not  serve  at 
that  time  any  notice  of  such  levy  upon  the  owner,  or  his  herder 
or  agent,  nor  file  any  copy  of  such  notice  with  the  recorder,  as 
required  by  the  statute.  Pour  days  afterwards  the  attach- 
ment-debtor executed  a  chattel  mortgage  upon  this  property 
to  the  intervener,  who  at  once  placed  the  same  of  record,  and 
thereby  established  and  perfected  his  lien  under  the  mortgage 
upon  the  property.  After  the  execution  and  record  of  the 
mortgage,  and  on  the  same  liay,  the  sheriflf  served  upon  the 
owner  the  notice  of  the  levy  of  the  attachment,  in  pursuance 
of  the  requirement  of  the  statute,  but  did  not  file  a  copy  of  said 
notice  with  the  county  recorder,  as  was  further  required,  and 
had  not,  up  to  the  time  of  the  trial  in  the  district  court,  filed 
a  copy  of  such  notice,  attached  to  a  copy  of  the  writ,  with  the 
recorder.  Upon  the  trial  of  the  case  the  district  court  held 
that  the  acts  of  the  officer  constituted  a  good  and  valid  levy 
of  the  attachement,  and  that  the  lien  established  by  the  levy 
under  the  said  writ  was  prior  to  the  lien  under  the  chattel 
mortgage  of  the  intervener,  and  valid  as  against  such  chattel 
mortgage.  The  case  was  carried  on  appeal  to  this  court,  and 
on  June  11,  1898,  the  judgment  of  the  lower  court,  was  re- 
versed, and  the  case  was  remanded  for  a  new  trial.  Steinfeld  v. 
Menager,  ante,  p.  141, 53  Pac.  495.  After  the  case  was  reversed 
in  this  court,  and  remanded  for  a  new  trial,  the  counsel  for 
the  appellant  herein  filed  with  the  recorder  on  November  18, 
1898,  a  paper  purporting  to  be  a  copy  of  the  notice  that  had 
been  served  on  March  24,  1897,  upon  the  owner  of  the  cattle. 
This  case  was  again  tried  in  the  district  court,  and  the  judg- 
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ment  of  that  court,  rendered  in  accordance  with  the  decision 
of  this  court,  held  that  **the  attempted  levy  of  the  writ  of 
attachment  created  no  lien,  that  the  chattel  mortgage  of  the 
intervener  was  a  good  and  valid  lien  on  said  cattle,  and  prior 
to  said  attachment.''  From  the  judgment  the  plaintiff  has 
appealed  to  this  court. 

It  is  not  necessary  to  consider  whether,  in  the  absence  of 
any  adverse  lien  established  ad  interim,  it  would  be  possible 
to  perfect  a  levy  by  filing  at  this  late  date  a  paper  the  filing 
of  which  was  a  necessary  prerequisite  to  the  establishment  of 
a  lien  thereunder,  for  this  paper  was  filed  more  than  a  year 
after  the  chattel  mortgage  of  the  intervener,  and  would  there- 
fore not  affect  the  validity  of  the  lien  that  had  been  established 
by  the  execution  and  filing  of  that  instrument,  even  though  it 
might  have  been  considered  a  compliance  with  the  statute,  if  it 
had  been  filed  before  any  such  adverse  lien  had  been  acquired. 
The  issue  presented  to  the  court  was  the  statiLS  of  the  property 
on  March  24,  1897,  when  the  chattel  mortgage  was  placed  of 
record.  The  district  court  held  that  at  that  time  no  suf- 
ficient levy  of  the  attachment  had  been  effected  to  create  a  lien,, 
and  therefore  the  lien  of  the  chattel  mortgage  attached,  and 
secured  priority.  In  harmony  with  this  view  are  Graham  v. 
Reno,  5  Colo.  App.  330,  38  Pac.  835 ;  Wade  on  Attachments,, 
par.  126 ;  Maskell  v.  Barker,  99  Cal.  642,  34  Pac.  340 ;  Robert- 
son V.  Hoge,  83  Va.  124,  1  S.  E.  669 ;  Main  v.  Tappener,  4a 
Cal.  206 ;  Sharp  v.  Baird,  43  Cal.  573 ;  Arms  v.  Bvrt,  1  Vt. 
•303,  18  Am.  Dec.  680;  Repine  v.  McPherson,  2  Kan.  340; 
Thompson  v.  White,  26  Colo.  226,  54  Pac.  718.  These  au- 
thorities very  clearly  sustain  the  position  that  there  must  be 
a  strict  compliance  with  the  statutory  provision  to  make  the 
levy  valid,  and  a  lien  upon  the  property;  that  an  attachment 
lien  does  not  become  valid  and  effective  and  enforceable  until 
the  attachment  writ  is  properly  and  completely  served.  The 
question  presented  on  this  appeal  is  the  same  that  was  present- 
ed on  the  former  appeal  in  this  case,  and  we  cannot  do  better 
than  adopt  that  language  of  this  court  in  Snyder  v.  Pima 
Comity,  ante,  p.  41,  53  Pac.  6:  **We  are  satisfied  with  the 
former  judgment  of  this  court  upon  the  question  presented, 
and  see  no  reason  for  disturbing  it.  But  even  though  we 
should  now  be  convinced  that  this  court  had  made  a  mistake 
in  its  former  judgment,  .  .  .  yet  that  judgment  is  the  law 
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of  this  case.  Its  consideration  is  more  that  stare  decisis.  It 
becomes  res  adjudicata.  While  this  court  may  reserve  to  itself 
the  right  to  reverse  that  decision  as  it  may  be  applied  to 
another  case,  yet  it  is  well  settled  that  a  judgment  of  an  ap- 
pellate court  in  a  case  becomes  the  law  of  that  particular  case, 
and  is  not  subject  to  review  thereafter  on  second  appeal.  Brad- 
ley V.  N orris,  67  Minn.  48,  69  N.  W.  624 ;  Pierce  v.  Underwood, 
112  Mich.  186,  70  N.  W.  419 ;  Commissioners  v.  Bonebreak,  146 
Ind.  311,  45  N.  E.  470;  Krantz  v.  Baihvay  Co.,  13  Utah,  1, 
43  Pac.  624 ;  Bank  v.  Lewis,  13  Utah,  507,  45  Pac.  890 ;  Isert 
V.  Davis,  18  Ky.  Law  Rep.  510,  37  S.  W.  151.  The  supreme 
court  of  the  United  Stateia  in  Stewart  v.  Salamon,  97  U.  S. 
361,  settles  the  law  for  us  in  the  following  language:  *An 
appeal  will  not  be  entertained  by  this  court  from  a  decree  en- 
tered in  the  circuit  or  other  inferior  court  in  exact  accordance 
with  our  mandate  on  a  previous  appeal.  Such  a  decree,  when 
entered,  is  in  effect  our  decree,  and  the  appeal  would  be  from 
ourselves  to  ourselves.'  In  this  case  the  district  court  deter- 
mined the  case  in  accordance  with  the  judgment  and  decree 
of  this  court.  To  now  reverse  the  judgment  of  that  court  by 
changing  a  rule  laid  down  by  this  court  for  its  guidance 
would  be  to  condemn  the  action  of  the  judge  for  doing  that 
which  this  court  had  directed  to  be  done."  The  judgment  of 
the  district  court  is  affirmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[avil  No.  664.     Piled  June  2,  1899.] 
[57  Pac.  608.] 

C.  A.  SEW  ALL,  Plaintiff  and  Appellant,  v.  MRS.  EMMA 
HATCHER  et  al.,  Defendants  and  Appellees. 

1.  Husband  and  Wipe — ^Wipe's  Separate  Estate — LiABELrrr  for 
Husband's  Debts — Evidence — Appeal  and  Error — Pindinq  on 
Controverted  Pacts  Sustained — Anderson  v.  Territory,  ante, 
p.  185,  Cited. — W.  H.  Hatcher,  the  husband  of  defendant,  having 
broken  his  leg,  wrote  a  letter  to  a  merchant  at  Prescott,  advising 
him  to  send  Mrs.  Hatcher  and  a  snrgeon.  The  merchant  informed 
Mrs.  Hatcher  and  asked  her  what   doctor  he  should  send.     Sh» 
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told  him  that  plaintiff  always  attended  Mr.  Hatcher.  The  mer- 
chant notified  plaintiff  hy  messenger  and  personally,  and  hired 
a  team  for  him.  The  plaintiff,  learning  that  Mrs.  Hatcher  desired 
to  go  with  him,  drove  to  her  house  and  took  her  with  him.  He 
testified  that  Mrs.  Hatcher  told  him  that  she  would  see  him  paid. 
After  Mr.  Hatcher's  recovery,  the  plaintiff  presented  two  bills 
and  wrote  a  couple  of  letters  to  Mr.  Hatcher,  and  afterwards  made 
out  an  account  against  defendant,  which  his  attorney  mailed 
to  her  and  afterwards  brought  suit  upon.  Defendant  testified  in 
direct  contradiction  to  plaintiff  in  regard  to  his  employment  by 
her,  and  stated  that  she  did  not  employ  him  herself  nor  agree 
to  pay  him  out  of  her  separate  estate.  Held,  that  the  evidence 
brings  the  case  within  the  rule  that  a  "finding  of  the  lower  court 
upon  a  controverted  fact  will  not  be  disturbed  by  this  court  on 
appeal,  unless  such  finding  is  clearly  against  the  weight  of  the 
evidence,"  and  therefore  a  judgment  upon  a  finding  for  defendant 
will  be  affirmed.    Anderson  t.  Territory,  wpra,  cited. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Webster  Street,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

T.  W.  Johnston,  for  Appellant. 

Kibbey  &  Edwards,  and  J.  M.  Damron,  for  Appellee. 

DOAN,  J. — Dr.  C.  A.  Sewall  sued  Mrs.  Emma  Hatcher,  a 
married  woman  with  separate  property,  for  professional  ser- 
vices alleged  to  have  been  rendered  at  her  instance  and  request 
to  her  husband,  W.  H.  Hatcher,  who  was  made  co-defendant 
originally,  but  as  to  whom  suit  was  dismissed,  and  against 
whom  no  judgment  was  asked.  Writ  of  attachment  was  issued 
and  levied  upon  her  separate  property,  consisting  of  real 
estate,  the  title  of  which  was  in  the  name  of  Mrs.  Hatcher, 
who  denied  the  employment  of  plaintiff  and  appellant,  or  any 
agreement  on  her  part  to  pay  him  out  of  her  separate  prop- 
erty. The  action  was  first  brought  in  the  justice's  court, 
where  trial  was  had  before  a  jury,  and  a  verdict  rendered 
for  the  defendant.  An  appeal  was  then  taken  to  the  district 
court,  where  the  case  was  again  tried  to  a  jury  before  his 
Honor  H.  C.  Truesdale,  at  the  conclusion  of  which  trial  the 
jury,  on  the  instruction  of  the  judge,  returned  a  verdict  for 
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the  defendant.  A  motion  for  a  new  trial  because  of  the  ruling 
of  the  judge  in  taking  the  case  from  the  jury  was  granted 
after  the  death  of  Judge  Truesdale,  by  Hon.  Webster  Street, 
his  successor  upon  the  bench,  before  whom  the  case  was 
again  tried  upon  the  evidence  that  had  been  formerly  sub- 
mitted and  the  record  in  the  case,  and  a  judgment  rendered 
for  the  defendant.  From  this  judgment  and  the  order 
of  the  court  denying  a  new  trial  the  plaintiflE  appealed  to  this 
court. 

It  is  assigned  as  error:  1.  ''That  the  court  erred  in  not 
finding  as  a  fact  that,  as  alleged  in  the  complaint,  the  de- 
fendant Mrs.  Hatcher  distinctly  and  unequivocally  employed 
the  plaintiff  to  render  for  her,  and  on  her  sole  account,  the 
professional  services  sued  for."  2.  *'As  a  matter  of  law,  the 
court  erred  in  determining  that  it  was  not  competent  for  this 
married  woman  to  bind  her  separate  estate  upon  such  a  con- 
tract as  that  sued  on,  where  the  services  rendered  were  for 
the  benefit  of  her  husband." 

This  last  error  is  incorrectly  assigned.  The  court  did  not 
make  any  such  determination.  It  was  not  questioned  that 
Mrs.  Hatcher  could  have  legally  bound  herself  to  pay  from 
.her  separate  estate  for  the  services  alleged  to  have  been  ren- 
dered by  Dr.  Sewall  for  her  husband.  The  only  question 
passed  on  by  the  court  was,  Did  she  do  sot  This  question — 
one  of  fact — the  court  decided  in  the  negative. 

It  appeared  in  evidence  that  the  plaintiff  and  defendant 
resided  in  Prescott;  that  W.  H.  Hatcher  had  his  leg  broken 
at  Mescal  Station,  about  twenty-eight  miles  from  Prescott, 
and  wrote  a  letter  to  Mr.  Goldwater,  a  merchant  in  Prescott, 
advising  him  of  the  accident,  and  requesting  him  to  send 
Mrs.  Hatcher  and  a  surgeon.  Mrs.  Hatcher  and  Mr.  Goldwater 
testified  that  Goldwater  read  the  letter  to  Mrs.  Hatcher,  and 
asked  her  what  doctor  he  should  send.  She  replied  that  Dr. 
Sewall  always  attended  Mr.  Hatcher.  Goldwater  testified  that 
he  sent  one  Thomas  Duke  to  notify  Dr.  Sewall  of  the  case. 
Duke  testified  that  he  delivered  the  message.  Goldwater 
testified  that  he  also  saw  the  doctor  on  the  street  and  per- 
sonally told  him,  and  hired  the  team  driven  by  the  doctor 
on  that  occasion,  and  afterwards  paid  the  liverjnnan  for  the 
same.  Dr.  Sewall  testified  that  he  received  the  word  from 
Duke  and  Goldwater,  hired  the  team  from  the  liveryman,  and 
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then  learned  that  Mrs.  Hatcher  desired  to  go  with  him,  drove 
to  her  house,  and  she  got  in  the  wagon  and  rode  with  him 
twenty-eight  miles  to  her  injured  husband,  assisted  in  caring 
for  him,  and  returned  with  them  next  morning.  Dr.  Sewall 
testified  that  in  the  wagon,  on  the  road  going,  Mrs.  Hatcher 
told  him  she  would  see  him  paid.  After  their  return  he  at- 
tended the  injured  man  several  weeks,  until  he  was  fully 
recovered.  After  his  recovery  the  doctor  presented  to  Mr. 
Hatcher  two  several  bills  made  out  against  W.  H.  Hatcher, 
and  wrote  a  couple  of  letters  to  Mr.  Hatcher  in  regard  to  the 
account,  all  of  which  are  filed  in  evidence.  Afterwards  he 
made  out  an  account  against  Mrs.  Hatcher,  and  his  attorneys 
mailed  that  to  her,  and  afterwards  brought  suit  upon  it.  Mrs. 
Hatcher  said  she  rode  out  in  the  wagon  with  Dr.  Sewall  and 
the  driver,  and  returned  next  morning  with  them  and  her 
husband,  but  testified  in  direct  contradiction  to  Dr.  Sewall  in 
regard  to  his  employment  by  her,  and  stated  that  she  did 
not  employ  him  herself,  nor  agree  to  pay  him  out  of  her 
separate  estate.  This  case  was  tried  to  a  jury  in  the  justice's 
court  in  the  first  instance,  and  their  verdict  found  the  facts 
against  the  plaintiff  on  the  evidence  presented.  The  same  find- 
ing has  been  twice  made  by  the  district  court.  We  have 
repeatedly  held  that  a  **  finding  of  the  lower  court  upon  a 
controverted  fact  will  not  be  disturbed  by  this  court  on 
appeal,  unless  such  finding  is  clearly  against  the  weight  of 
the  evidence.''  This  proposition,  like  the  kindred  one  that 
**the  verdict  of  a  jury  on  conflicting  testimony  will  not  be 
disturbed  on  appeal  by  this  court,  if  there  is  any  evidence  to 
support  the  verdict,"  has  been  so  generally  conceded  that  it 
appears  self-evident,  and  does  not  need  the  citation  of  authori- 
ties in  its  support.  The  cases  of  Anderson  v.  Territory,  ante, 
p.  185,  56  Pac.  717;  Stockton  Ice  Co.  v.  Argo^iaut  Land  etc, 
Co.,  (Cal.)  56  Pac.  885;  Lower  Kings  River  Reclamation 
Dist.  V.  McCullah,  124  Cal.  175,  56  Pac.  887 ;  Cheney  v.  Wood- 
worth,  13  Colo.  App.  176,  56  Pac.  979;  Pinson  v.  Prentise, 
8  Okla.  143,  56  Pac.  1049 ;  Board  of  Education  v.  Hobbs,  8 
Okla.  293,  56  Pac.  1052 ;  Schultz  v.  Barrows,  8  Okla.  297,  56 
Pac.  1053 ;  Everett  v.  Akins,  8  Okla.  184,  56  Pac.  1062,— indi- 
cate that  the  courts  of  last  resort  are  at  present  fully  sustain- 
ing the  view  heretofore  held  on  this  question.  The  evidence 
presented  in  this  action  unquestionably  places  this  case  fully 
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in  line  with  the  authorities  above  cited.    The  judgment  of  the 
district  court  is  therefore  affirmed. 

Street,  C.  J.,  and  Davis,  J.,  concur. 


[Civil  No.  676.     FUed  June  2,  1899.] 
[57  Pac.  641.] 

THE  PROVIDENCE  GOLD  MINING  COMPANY,  Defend- 
ant and  Appellant,  v.  DENNIS  A.  BURKE,  PlaintiflE 
and  Appellee. 

1.  Common -Law  Action  —  What  Constitutes  —  Jury  —  Trial  by  — 

Bight  to — ^Rev.  Stats.  TJ.  S.  Beg.  2326,  Act  op  Congress,  March 
8,  1881,  21  Stats,  at  Large,  505,  Rev.  Stats.  U.  S.,  Sec  1868, 
AND  Amendment,  Supp.  Ebv.  Stats.  U.  S.  1874-1881,  p.  13,  [Supp. 
Bev.  Stats.  U.  S.  1891,  p.  7,]  Cited  and  Construed — Jordan  v. 
Duke,  4  Ariz.  278,  53  Pac  197,  Approved. — An  action  on  an 
"adverse"  filed  in  the  land  office  to  contest  the  right  of  an 
applicant  for  United  States  patent,  as  provided  for  in  United 
States  statute,  supra,  is  not  a  common-law  action  within  the  pur- 
view of  section  1868,  and  amendment,  supra,  providing  that  "No 
party  shall  be  deprived  of  a  right  to  trial  by  jury  in  cases 
cognizable  at  common  law." 

2.  Constitutional    Law  —  Jury  —  Verdict  —  Concurrence   of    Nine 

Jurors — ^Acr  No.  51,  Laws  of  Arizona,  1891,  Not  in  Conflict 
with  Sec  1868,  Rev.  Stats.  U.  S.,  and  Amendment,  Supp.  Ebv. 
Stats.  U.  S.,  1874-1881,  p.  13  [1891,  p.  7.]--Section  1868  and 
amendment,  supra,  apply  only  to  conmion-law  actions,  and  therefore 
it  is  not  error  for  the  court  to  receive  the  verdict  of  nine  jurors  in 
an  action  on  an  "adverse,"  act  No.  51  of  the  Laws  of  Arizona  of 
1891  making  the  concurrence  of  three  fourths  of  a  jury  of  twelve 
persons  sufficient  to  render  a  verdict  in  all  trials  of  civil  cases 
and  misdemeanors. 

8.  Mines  and  Mining — ^Forfeiture — Evidence — ^Burden  of  Proof. — 
Forfeiture  of  a  mining  claim  for  failure  to  perform  the  neces- 
sary amount  of  work  thereon,  cannot  be  established  except  upon 
clear  and  convincing  proof  of  the  failure  of  the  former  owner  to 
have  the  work  performed,  and  the  burden  of  proof  is  upon  the 
party  alleging  the  forfeiture. 

4.  Same — ^Location  Notice — Recitals  in — ^Admissions. — A  location 
notice  asserting  that  it  is  a  relocation  of  another  claim  consti- 
tutes an  implied  admission  of  the  validity  of  the  first  location. 
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5.  Samie — Same — Sufpiciency  op  Notice — Evidencb — Admissibility — 

Kinney  v.  Fleming,  ante,  p.  263,  56  Pac.  723,  Affboved. — ^Where 
all  the  monuments  are  upon  the  ground,  a  location  notice  of  a 
mining  claim  is  admissible  in  evidence  although  the  direction  of 
the  closing  location  line  is  indefinitely  described,  the  location  being 
sufficient  in  all  other  particulars. 

6.  Same — Citizenship — Proop  op — ^Evidenoe. — The  whereabouts  of  one 

of  the  locators  of  a  mining  claim  not  being  ascertainable,  and  his 
citizenship  being  questioned,  evidence  is  admissible  as  tending  to 
show  his  citizenship;  that  he  had  made  declarations  of  his  citizen- 
ship to  his  friends  and  companions;  that  he  had  voted  at  elections 
in  Arizona;  that  his  name  appeared  upon  the  great  register  of 
Yavapai  Gountj;  and  that  while  a  resident  of  Arizona  he  had 
located  many  mining  claims,  under  declarations  that  he  was  a 
citizen  of  the  United  States. 

7.  Same — Same — Joint  Locators — Citizenship  op  One  Sufficient  to 

QiVE  Title,  where  Both  Convey. — ^Where  joint  locators  of  a  mining 
claim  transfer  the  same  by  deed,  the  non-citizenship  of  one 
would  not  make  the  location  invalid,  and  the  grantee  would 
obtain  a  perfect  title  to  a  valid  mining  location  unaffected  by  such 
non-citizenship. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  Distriot  in  and  for  the  County  of  Yavapai. 
R.  E.  Sloan,  Judge.    Af&rmed. 

Statement  of  facts: — 

The  appellant,  the  Providence  Gold  Mining  Company,  claim- 
ing to  be  the  owner  of  mining  locations  situated  in  Yavapai 
County,  called  the  ''Hillside,"  '* Yum- Yum,''  and  the  ''Fran- 
cis," made  application  for  United  States  patent  therefor  in 
the  land  ofl5ce  in  Prescott.  The  appellee,  Dennis  A.  Burke, 
filed  his  contest  in  the  land  oflSce  on  May  8,  1897,  and  within 
thirty  days  thereafter  commenced  proceedings  in  the  district 
court  of  Yavapai  County  to  determine  the  question  of  right 
of  possession,  in  accordance  with  the  provisions  of  section 
2326  of  the  Revised  Statutes  of  the  United  States.  The  three 
mining  locations  claimed  by  appellant  adjoin  each  other,  and 
run  in  a  general  easterly  and  westerly  direction.  The  Hillside 
lies  in  the  middle,  the  Yum- Yum  joins  it  on  the  westerly  end 
with  a  strong  deflection  to  the  southwest,  and  the  Francis 
joins  the  Hillside  on  the  easterly  end  with  a  strong  deflection 
to  the  northeast.  Appellee  made  allegation  in  his  complaint 
that  he  was  the  owner  of  the  Wizard  mining  claim.    By  a 
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map  filed  as  an  exhibit  with  the  complaint,  he  showed  and 
alleged  that  the  surface*  boundaries  of  the  Wizard  location 
were  substantially  those  of  the  Hillside  location,  and  that 
there  was  a  conflict  between  the  Wizard  claim  and  the  claims 
for  which  appellant  was  seeking  patents  to  the  extent  of 
2.876  acres  on  the  Yum- Yum,  15.030  acres  on  the  Hillside, 
and  .304  acres  on  the  Francis.  The  Wizard  claim  was  located 
May  24,  1893,  by  A.  L.  Butler  and  Joseph  McKeague,  and 
came  into  possession  of  appellee  by  mesne  conveyances.  The 
Yum- Yum  claim  was  located  July  6, 1893,  by  A.  E.  Baker  and 
A.  B.  Lewis.  The  Hillside  was  located  January  1,  1896,  by 
A.  B.  Lewis  and  Henry  Johnson.  The  Francis  claim  was 
located  January  1,  1896,  by  S.  E.  Mensinger.  The  three 
claims,  Yum- Yum,  Hillside,  and  Francis,  came  into  possession 
of  appellant  by  mesne  conveyances.  The  Hillside  claim,  whose 
lines  are  substantially  those  of  the  Wizard  claim,  is  a  re- 
location of  the  Wizard  claim,  and  is  described  in  the  location 
notice  as  ''formerly  the  Wizard  mining  claim,  as  a  forfeited 
claim."  The  answer  of  appellant,  after  making  allegations  of 
the  locations  of  the  several  claims,  further  alleges,  and  urges 
as  a  defense,  that  the  annual  expenditure  for  the  year  1895 
was  not  made  upon  the  Wizard  claim,  and  that  the  same  was 
forfeited.  The  cause  was*  tried  before  a  jury,  who  returned  a 
verdict  in  favor  of  plaintiff,  Burke,  the  appellee  herein. 
Judgment  was  rendered  accordingly.  The  defendant  ap- 
pealed to  this  court,  and  assigned  the  following  errors: 
Nos.  1,  2,  and  3  relate  to  instructions  to  the  jury.  No.  4. 
That  the  court  erred  in  permitting  the  introduction  of  the 
location  notice  of  the  Wizard  claim  to  be  read  in  evidence. 
No.  5.  That  the  court  erred  in  admitting  the  testimony  as 
to  the  acts  of  location  as  to  the  Wizard  claim.  No.  6.  That 
the  court  erred  in  admitting  the  deed  from  Joe  McKeague, 
one  of  the  locators,  in  evidence.  No.  7.  That  the  court 
erred  in  permitting  any  evidence  to  go  to  the  jury  as  to 
Joe  McKeague 's  having  voted  at  Big  Bug  in  1894,  to  prove 
citizenship.  No.  8.  That  the  court  erred  in  overruling 
appellant's  motion  for  an  order  and  decree  in  favor  of  de- 
fendant notwithstanding  the  findings  and  verdict  of  nine  of 
the  jurors.  No.  9.  That  the  court  erred  in  overruling  ap- 
pellant's motion  in  arrest  of  judgment.  No.  10.  That  the 
court  erred  in  overruling  appellant's  motion  for  new  trial. 
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No.  11.  That  the  court  erred  in  instructing  the  jury  that 
under  the  law  in  thia  class  of  cases  it  is  not  required  that  a 
unanimous  verdict  be  returned  by  the  jury. 

The  following  is  a  plat  of  the  premises  in  question : — 


Andrews  &  Ling,  and  H.  D.  Stocker,  for  Appellant. 

The  court  erred  in  permitting  any  testimony  to  go  to  the 
jury  as  to  Joe  McKeague  having  voted  at  Big  Bug  in  1894. 
An  attempt  to  prove  a  man's  citizenship  by  simply  voting 
at  one  election  is  incompetent  in  any  case,  and  particularly 
80  in  actions  of  this  kind.  Citizenship  of  the  locator  of  a 
mining  claim  is  governed  by  section  2321  of  the  Revised 
Statutes  of  the  United  States.  The  only  evidence  which  is 
admissible  as  to  the  citizenship  of  the  locators  of  the  Wizard 
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claim  would  be  either  depositions  of  the  party  himself,  affi- 
davits, or  other  testimony  of  the  party  himself. 

Morrison  &  Morrison,  for  Appellee, 

The  party  setting  up  forfeiture  must  prove  it  by  a  prepon- 
derance of  evidence.  Hammer  v.  Oarfield  M.  and  M.  Co., 
130  U.  S.  291,  9  Sup.  Ct.  548. 

Where  a  mining  claim  is  a  practical  relocation  of  a  former 
location  and  the  notice  of  location  refers  to  the  former  loca- 
tion as  a  forfeited  claim,  this  is  an  implied  admission  on  the 
part  of  the  person  claiming  under  the  relocation  of  the  va- 
lidity of  the  former  location.  Willis  v.  Blaine,  4  N.  Mex.  378, 
20  Pac.  798;  Belk  v.  Meagher,  104  U.  S.  279;  Lindley  on 
Mines,  par.  404. 

That  voting  is  an  evidence  of  citizenship  is  sustained  in 
Boyd  V.  Thayer,  143  U.  S.  180,  12  Sup.  Ct.  375.  Citizenship 
may  be  proved  like  any  other  fact.  Lindley  on  Mines,  par, 
227 ;  Thompson  v.  Spray,  72  Cal.  528,  14  Pac.  182. 

STREET,  C.  J.  (after  stating  the  facts).— The  last  four 
assignments  of  error,  numbered  8,  9,  10,  and  11,  may  be 
grouped  together.  Counsel  for  appellant  have  made  an  ex- 
haustive argument  upon  them,  and  have  placed  the  errors 
there  assigned  in  a  prominent  attitude.  Grouped  together, 
they  relate  to  the  rights  of  the  parties  to  a  trial  by  a  common- 
law  jury.  The  cause  was  tried  before  a  panel  of  twelve.  The 
court  instructed  them  that:  '* Under  the  law  in  this  class  of 
cases,  it  is  not  required  that  a  unanimous  verdict  be  returned 
by  the  jury.  If,  therefore,  you  do  not  unanimously  agree 
upon  a  verdict,  but  three  fourths  of  you,  or  more,  do  agree 
upon  a  verdict,  such  verdict  will  be  signed  by  your  number 
constituting  said  three  fourths,  or  more,  and  returned  into 
court," — upon  which  instruction  a  verdict  was  returned, 
signed  by  but  nine  of  the  jurors.  Act  No.  51  of  the  Session 
Laws  of  Arizona  of  1891  provides  as  follows  (section  1) : 
**That  in  all  trials  of  civil  cases  and  in  all  trials  of  misde- 
meanors in  the  courts  of  this  territory,  where  a  jury  of  twelve 
persons  shall  be  impaneled  to  try  such  case,  the  concurrence 
of  three  fourths  (%)  of  such  jury  shall  be  suflBcient  to  render 
a  verdict  therein.  And  in  all  such  trials,  when  the  said  jury 
of  twelve  persons  shall  unanimously  agree  upon  a  verdict,  said 
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verdict  shall  be  signed  by  the  foreman  thereof,  and  returned 
into  court;  but  where  such  jury  do  not  unanimously  agree 
upon  a  verdict,  then  said  three  fourths  of  such  jury  shall 
sign  the  verdict  so  agreed  upon  by  them,  and  notify  the  court 
of  such  fact,  and  thereupon  all  of  said  jury  shall  be  returned 
into  court,  and  shall  then  deliver  to  the  court  the  verdict  so 
signed  by  three  fourths  (%)  of  such  jury;  and  the  court  shall 
receive  and  cause  to  be  read  and  recorded  such  verdict  in  the 
cause,  and  judgment  shall  be  entered  thereon  as  in  other  cases 
now  provided  by  law.  Provided,  that  in  all  trials  of  felony, 
the  concurrence  of  twelve  jurors  shall  be  necessary  to  render 
a  verdict.''  The  act  has  already  received  a  construction  by 
this  court  in  the  case  of  Carroll  v.  Byers,  4  Ariz.  158,  36 
Pac.  499,  where  it  was  held  that  the  act,  **in  so  far  as  it 
applies  to  cases  cognizable  at  common  law,  must  be  held 
invalid,  because  in  conflict  with  section  1868  of  the  Revised 
Statutes  of  the  United  States,  which  authorizes  in  the  ter- 
ritories a  commingling  of  common-law  and  chancery  juris- 
dictions  in  the  territorial  courts,  and  a  uniform  course  of 
proceding  in  all  cases,  legal  or  equitable";  and  provides  also 
(Supp.  Rev.  Stats.  U.  S.  1874-1881,  p.  13;  1891,  p.  7), 
'*No  party  shall  be  deprived  of  a  right  to  trial  by  jury  in 
cases  cognizable  at  common  law."  Similar  statutes  have  been 
upheld  in  other  territorial  jurisdictions  when  not  in  conflict 
with  section  1868  of  the  Revised  Statutes  of  the  United  Statea 
and  its  amendments.  In  the  case  of  Hess  v.  White,  9  Utah,  61, 
33  Pac.  243,  the  supreme  court  of  Utah  held  that  a  statute 
providing  that  in  all  civil  actions  a  verdict  may  be  rendered 
by  a  concurrence  therein  by  nine  or  more  members  of  the 
jury  was  not  in  conflict  with  the  constitution  of  the  United 
States,  **that  in  suits  in  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  to  trial  by  jury 
shall  be  preserved"  (Amend,  art.  7);  nor  in  conflict  with 
section  1868  of  the  Revised  Statutes  of  the  United  States  and 
its  amendments,  that  **no  party  shall  be  deprived  of  the  right 
to  trial  by  jury  in  cases  cognizable  at  common  law."  The 
supreme  court  of  the  United  States,  in  the  case  of  Publishing 
Co.  V.  Fisher,  166  U.  S.  464,  17  Sup.  Ct.  618,  in  discussing 
the  validity  of  the  Utah  statute,  only  held  that  it  was  in  conflict 
with  the  provisions  of  the  constitution  and  statute  heretofore 
cited  in  cases  arising  at  common  law;  that  the  provision  of 
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the  constitution  and  the  acts  of  Congress  secured  to  litigants 
in  common-law  actions  the  right  to  trial  by  jury  in  all  its  sub- 
stantial elements.  The  same  court,  in  the  case  of  Walker  v. 
Railroad  Co.,  165  U.  S.  593,  17  Sup.  Ct.  421,  in  construing  a 
territorial  statute  providing  for  special  issues  to  be  found 
by  a  jury,  held  that  it  was  within  the  power  of  a  legislature 
of  a  territory  to  provide  that  on  a  trial  of  even  a  common-law 
action  the  court  may,  in  addition  to  the  general  verdict,  re- 
quire specific  answers  to  inquiries ;  and  when  a  conflict  is  found 
between  the  two,  render  such  a  judgment  as  the  answers  to 
the  special  questions  compel. 

The  question,  then,  as  to  whether  the  court  committed  an 
error  in  instructing  the  jury  that  a  verdict  could  be  rendered 
by  three  fourths  of  their  number,  and  by  afterwards  receiving 
a  verdict  signed  by  but  nine  of  their  number,  can  be  settled 
by  determining  whether  this  particular  action  is  a  common- 
law  action.  This  action  is  on  an  *' adverse"  filed  in  the  land 
oflSce  to  contest  the  right  of  an  applicant  for  United  States 
patent.  In  Doe  v.  Mining  Co.,  43  Fed.  219,  the  question 
was  raised  by  demurrer  as  to  whether  an  ** adverse'*  was  a 
law  action  or  a  suit  in  equity.  The  demurrer  raised  the  point 
that  the  suit  should  be  dismissed  for  the  reason  that  the  com- 
plaint showed  upon  its  face  that  the  plaintiff  had  a  full,  ade- 
quate, and  complete  remedy  at  law  by  the  ordinary  action  in 
ejectment.  The  court,  after  discussing  the  common-law  ac- 
tions for  the  recovery  of  land,  decided  that  in  the  proceeding 
contemplated  by  the  statute  no  such  judgment  could  be  ren- 
dered as  was  rendered  in  common-law  actions;  that  the  pro- 
ceeding there  provided  for  has  not  for  its  object  the  recovery 
of  possession  of  the  mining  ground,  nor  is  possession  made  by 
the  statute  the  test  of  either  party's  right;  that  the  action 
could  be  maintained  whether  either  in  or  out  of  possession. 
**The  sole  object  of  the  proceeding  in  court  is  the  determina- 
tion of  the  contest  that  arose  in  the  land  office,  the  point  of 
which  is.  Which  of  the  applicants,  if  either,  is  entitled  to 
receive  the  patent  from  the  government?  The  right  of  pos- 
session referred  to  in  the  statute  is  not  the  right  which  flows 
from  and  is  a  part  of  the  title  of  ownership  of  private  land. 
It  has  no  relation  to  such  right,  but  it  is  the  right  which  flows 
from  a  compliance  with  the  laws  prescribed  by  Congress  for 
the  acquisition  of  a  government  patent  for  mineral  lands. 
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Such  a  right  never  was,  and  never  could  be,  the  subject  of 
any  common-law  action;  and  its  determination,  therefore,  on 
the  equity  side  of  the  court,  cannot  be,  as  argued  for  the 
defendant,  a  violation  of  that  provision  of  the  constitution 
which  declares  that  the  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remains  inviolate  forever."  In  the  case  of  Rutter 
V.  Mining  Co,,  75  Fed.  37,  the  two  questions  discussed  were 
(1)  whether  such  suits  arise  under  laws  of  the  United  States, 
and  (2)  whether  they  are  at  law  or  in  equity;  and,  after  dis- 
cussing the  first  question,  the  court  proceeds:  **The  remain- 
ing question,  as  one  of  practice,  is  important,  and  seems  never 
to  have  been  directly  considered  by  the  supreme  court,  but 
has  been  by  a  few  other  courts,  whose  decisions  have  been 
contrary.  The  statute  [Rev.  Stats.  U.  S.,  sec.  2326]  directs 
that  when  a  party  enters,  in  a  local  land  office,  his  adverse 
claim  to  an  application  for  patent  to  mining  ground,  he  shall 
commence  his  proceedings  in  some  court  of  competent  juris- 
diction to  determine  the  question  of  *the  right  of  possession' 
to  the  ground  in  dispute,  and,  according  to  the  judgment  of 
such  court,  the  rights  of  the  parties  are  finally  determined  in 
the  land  office.  By  the  act  of  March  3,  1881,  this  section  is 
80  amended  that,  if  neither  party  shows  title  to  the  ground 
in  controversy,  neither  will  have  judgment  in  his  favor.  So 
far  as  the  court  is  concerned,  it  is  a  special  proceeding,  re- 
ferred to  its  determination  for  the  guidance  of  the  land  office, 
and  the  jurisdiction  of  the  court  in  such  cases  is  based  upon 
prior  proceedings  in  such  office.  The  questions  of  title  and 
patent  for  agricultural  and  other  lands — similar  matters — are 
determined  by  the  local  land  office.  The  questions  for  consid- 
eration  are  such  as  may,  if  Congress  had  so  directed,  be  ad- 
judicated without  the  aid  of  a  jury.  There  is  nothing  in 
the  nature  of  the  questions  involved  that  entitles  any  of  the 
parties  to  a  trial  by  jury  within  the  intent  of  the  seventh  con- 
stitutional amendment,  for  the  whole  proceeding,  and  every 
part  thereof,  is  nothing  more  than  a  procedure  established 
by  the  government  for  the  disposal  of  its  lands ;  and  certainly 
it  cannot  be  claimed  that  the  purchaser  can  demand  a  trial 
by  jury  to  determine  his  claim  to  government  lands.  In  all 
such  contests  it  must  be  remembered  that  the  government  is 
an  interested  party  so  far  as  to  see  that  the  claimants  have 
complied  with  the  mining  requirements  before  they  get  any 
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title  to  the  lands.  The  statutes  and  some  decisions  say  that 
this  action  is  to  determine  Hhe  right  of  possession'  to  the 
ground  in  controversy.  If  this  were  all,  it  might  be  determined 
by  ejectment ;  but  it  is  submitted  that  this  is  not  'all,  and  that 
the  use  of  this  expression  in  the  statute  is  an  inadvertence 
or  an  inaccuracy,  for  the  entire  import  and  object  of  the 
statute  is  to  have  determined  the  more  important  question 
as  to  who,  if  any  one,  is  entitled  to  the  patent.  Frequently 
a  party  has  a  right  to  the  possession,  and  not  to  the  patent. 
He  is  entitled  to  the  possession  as  soon  as  he  duly  locates  a 
claim,  but  not  to  a  patent  until  he  shall  have  done  the  necessary 
work.'  This  action,  then,  is  to  find  who  is  entitled  to  the  con- 
veyance from  the  government — from  the  trustee — for  the  land 
in  controversy.  Actions  for  conveyance  of  realty  are  essen- 
tially equitable.  Again,  whatever  claim  either  party  may 
have  to  the  ground  in  controversy  is  based  upon  an  equitable 
title  alone,  while  the  legal  title  remains  in  the  government. 
Common-law  actions  deal  with  legal,  and  not  equitable,  titles." 
It  was  provided  by  section  2326  of  the  Revised  Statutes  of  the 
United  States  that  the  action  was  to  be  brought  **to  determine 
the  question  of  the  right  of  possession."  The  act  of  Congress 
of  March  3,  1881  (21  Stats.  505),  was  an  amendment  thereto, 
*'that  if,  in  any  action  brought  pursuant  to  section  2326  of 
the  Revised  Statutes,  title  to  the  ground  in  controversy  shall 
not  be  established  by  either  party,  the  jury  shall  so  find,  and 
judgment  shall  be  entered  according  to  the  verdict."  **In 
such  cases  costs  shall  not  be  allowed  to  either  party,  and  the 
claimant  shall  not  proceed  in  the  land  oflBce  or  be  entitled 
to  the  patent  for  the  ground  in  controversy  until  he  shall 
have  perfected  his  title."  The  supreme  court  of  the  United 
States,  in  the  case  of  Perego  v.  Dodge,  163  U.  S.  160,  16  Sup. 
Ct.  971,  construed  those  provisions,  and  held  that  the  act  of 
March  3,  1881,  was  not  intended  to  require,  and  does  not  re- 
quire, all  suits  under  section  2326  to  be  actions  at  law  and 
to  be  tried  by  a  jury.  They  decided  that  the  determination 
of  the  right  of  possession  as  between  parties  is  pursuant  to 
statute  and  in  aid  of  the  land  office,  and  that  the  form  of 
action  was  not  provided  for  by  the  statute,  and  that  either 
an  action  at  law  or  suit  in  equity  would  lie,  as  either  might 
be  permitted  under  the  particular  circumstances.  This  court 
heretofore,  in  the  case  of  Jordan  v.  Duke,  (tnte,  p.  55,  53  Pao, 
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197,  in  effect  decided,  that  where  both  plaintiff  and  defendant 
to  the  action  set  forth  fully  the  nature  of  their  claims  and 
asked  for  relief  such  action  was  in  aid  of  the  proceedings  in 
the  land  ofifice;  and  that  a  verdict  could  be  rendered  either 
for  the  plaintiff  or  defendant  or  for  the  government.  We 
did  not  then  go  so  far,  nor  do  we  now  go  so  far,  as  to  say  that 
the  government  would  have  been  concluded  by  a  verdict  in 
favor  of  either  the  plaintiff  or  defendant.  The  effect  of  a 
verdict  in  favor  of  the  government  would  prevent  either  party 
from  proceeding  further  in  the  land  ofl5ce  in  obtaining  patent. 
In  this  action  the  parties  in  their  pleadings  set  out  at  length 
their  respective  mining  locations,  and  each  asked  for  a  judg- 
ment which,  when  filed  in  the  land  oflSce  as  provided  by  the 
statute,  would  have  permitted  them  to  have  proceeded  in 
the  land  office  without  molestation  of  the  other.  No  execution 
would  issue  for  the  possession  of  the  land,  and  no  other  effect 
would  have  been  given  to  the  judgment  than  to  have  cleared 
away  the  obstructions  which  had  been  placed  against  the 
application  for  patent  in  the  land  office — purely  a  statutory 
remedy  and  statutory  relief.  That  being  the  case,  it  was 
not  a  common-law  action.  The  parties  were  not  entitled,  as 
a  matter  of  constitutional  right,  to  a  verdict  by  a  common-law 
jury.  The  jury,  at  best,  was  an  advisory  agent  of  the  court, 
to  enlighten  its  conscience,  and  not  to  control  its  judgment. 
Under  the  provisions  of  act  No.  51  of  the  Laws  of  Arizona  of 
1891,  the  court  did  not  commit  an  error  in  receiving  the  ver- 
dict of  the  jury  signed  by  but  nine  of  its  members. 

2.  The  first  assignment  of  error  is  upon  the  following  in- 
struction: **And  you  are  further  instructed  that  the  burden 
of  proof  is  upon  the  defendant  to  show  that  the  said  O'Don- 
nell  failed  to  do  the  amount  of  $100  worth  of  work  upon  what 
is  known  as  the  'Wizard  Claim'  in  the  year  1895."  Under  the 
issue  this  was  not  an  erroneous  instruction.  The  answer  ad- 
mitted the  former  location  of  plaintiff's  Wizard  claim.  De- 
fendant made  his  locations  upon  the  same  ground  upon  the 
apprehension  and  theory  that  plaintiff's  Wizard  claim  had 
been  forfeited,  and  made  such  allegation  in  his  answer.  In 
the  case  of  Hammer  v.  Mining  Co,,  130  U.  S.  291-301,  9  Sup. 
Ct.  552,  where  the  same  question  was  decided,  it  was  said: 
"As  to  the  alleged  forfeiture  set  up  by  defendant,  it  is  suf- 
ficient to  say  that  the  burden  of  proving  it  rests  upon  him ; 
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that  the  only  pretense  of  a  forfeiture  was  that  sufficient  work, 
as  required  by  law  each  year,  was  not  done  on  the  claim  in 
1882,  and  that  the  evidence  adduced  by  him  on  that  point 
was  very  meager  and  unsatisfactory,  and  was  completely 
overborne  by  the  evidence  of  plaintiff  [citing  the  case  of  Belk 
V.  Meagher,  104  U.  S.  279].  A  forfeiture  cannot  be  established 
except  upon  clear  and  convincing  proof  of  the  failure  of  the 
former  owner  to  have  work  performed,  or  improvements  made, 
to  the  amount  required  by  law." 

3.  Assignments  of  error  numbered  2  and  3  relate  to  instruc- 
tions of  the  court  to  the  effect  that  the  location  notice  of  the 
Hillside  mining  claim,  containing,  as  it  does,  the  assertion 
that  the  Hillside  location  is  a  relocation  of  the  Wizard  mining 
claim,  makes  an  implied  admission  on  the  part  of  the  defendant 
and  its  grantors  of  the  validity  of  the  location  of  the  Wizard. 
In  the  case  of  WUls  v.  Blain,  4  N.  Mex.  378,  20  Pac.  798,  the 
supreme  court  of  New  Mexico,  in  regard  to  a  similar  instruc- 
tion, held  that  the  same  was  good.  They  say :  '  *  The  relocator, 
when  he  so  describes  himself  in  the  notice,  solemnly  admits, 
in  an  instrument  which  is  made  a  matter  of  record,  that  he 
is  not  a  discoverer  of  mineral,  but  an  appropriator  thereof, 
on  the  ground  that  the  original  discoverer  has  forfeited  his 
right.  The  notice  becomes  in  some  sense  an  instrument  of  title 
— a  record.  It  is  the  equivalent  of  an  admission  of  record  of 
an  original  locator  that  the  locator  claims  a  forfeiture  by 
reason  of  the  failure  on  the  part  of  the  first  locator  to  make 
his  annual  expenditure.  This  we  believe  to  be  the  doctrine 
of  Belk  V.  Meagher,  104  U.  S.  279,  and  on  that  authority  sus- 
tained the  instruction  of  the  court  below  on  that  point."  We 
need  not  take  space  in  this  opinion  to  insert  the  instructions 
given  in  this  case  and  the  instructions  given  in  the  case  of 
WUls  V.  Blain,  to  compare  them,  but  it  will  be  sufficient  for  us 
to  say  that  both  use  such  language  as,  in  effect,  says  that  such 
a  recital  in  the  location  notice  of  the  relocated  claim  impliedly 
admits  the  validity  of  the  prior  location. 

4.  The  fourth  assignment  of  error  is  that  the  court  erred  in 
permitting  the  introduction  of  the  location  notice  of  the 
Wizard  claim  to  be  read  in  evidence,  and  specifies  as  the  rea- 
sons,— 1.  That  the  citizenship  of  the  locators  had  not  been 
shown;  and  2.  That  the  location  was  vague  and  indefinite. 
The  reason  why  the  location  notice  was  claimed  as  vague  and 
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indefinite  was  because  of  the  description  of  its  exterior  bound- 
aries. The  only  point  about  which  there  is  anything  in- 
definite is  in  the  direction  of  the  closing  location  line.  If  the 
monument  in  the  center  of  the  claim  is  the  point  of  beginning^ 
the  closing  line  would  be  a  diagonal  one  from  the  southeast 
corner  to  the  center  of  the  claim.  It  was  the  evident  inten- 
tion of  the  locator  to  describe  his  closing  line  to  meet  the 
center  side-line  monument  on  the  easterly  side,  which  was 
described  as  three  hundred  feet  from  the  point  of  commenc- 
ing. In  all  other  particulars  the  location  is  sufficient.  The 
proof  showed  that  all  of  the  monuments  were  upon  the 
ground.  In  the  case  of  Kinney  v.  Fleming,  decided  by  this 
court  at  the  present  term,  and  reported  herein,  ante,  p.  263,  56 
Pac.  723,  a  similar  question  arose  as  to  the  description  of  the 
monuments.  We  there  said:  **It  is  true,  the  position  of  the 
monuments  as  built  upon  the  ground  was  described  in  such  a 
way  as  to  direction  as  to  be  confusing ;  but,  if  the  statutory  re- 
quirements were  complied  with,  the  notice  would  be  suffi- 
ciently correct  to  allow  its  admission  as  evidence  when  offered 
by  the  defendant.'' 

5.  The  fifth  assignment  of  error  is  that  the  court  erred  in 
admitting  testimony  as  to  the  acts  of  location  of  the  Wizard 
claim,  and  appellant  argues  the  assignment  of  error  upon  the 
ground  that  the  complaint  did  not  state  such  facts  in  regard 
to  the  location  as  would  warrant  any  evidence  of  the  location 
notice.  Without  making  a  reference  to  the  allegations  in  the 
complaint,  we  think  it  will  be  sufficient  for  us  to  say  that 
appellant's  contention  in  that  particular  cannot  be  sustained. 

6.  The  remaining  assignments  of  error,  numbered  6  and  7, 
relate  to  the  proof  of  citizenship  of  McKeague,  one  of  the 
locators  of  the  Wizard.  At  the  trial,  McKeague  was  absent. 
Plaintiff  showed  that  he  had  used  every  effort  to  find  his 
whereabouts,  and  to  have  him  present  at  the  trial,  but  Mc- 
Keague was  unable  to  be  found,  which  fact  compelled  the 
plaintiff  to  resort  to  proof  of  McKeague 's  citizenship  from 
other  sources.  Evidence  was  adduced  to  show  he  had  made 
declarations  of  his  citizenship  to  his  friends  and  companions ; 
that  he  had  voted  at  the  elections  held  in  the  territory  of 
Arizona,  and  that  his  name  had  appeared  upon  the  great 
register  of  Yavapai  County:  and  that  while  he  was  n  resident 
of  Big  Bug  Alining  District,  in  Yavapri  County,  Arirojui,  lu^ 
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had  performed  many  acts  of  locating  mining  claims,  through 
a  long  number  of  years,  under  the  declaration  that  he  was  a 
citizen  of  the  United  States.  That  such  evidence  is  legiti- 
mate, and  tends  to  show  citizenship,  is  sustained  in  the  case  of 
Boyd  V.  Nebraska,  143  U.  S.  180,  12  Sup.  Ct.  375.  Anyway, 
plaintiff  held  and  owned  the  Wizard  mining  claim  by  mesne 
conveyances  from  the  joint  locators,  Butler  and  McKeague. 
It  was  strictly  proven  that  Butler  was  a  citizen,  and,  Butler 
being  a  citizen  of  the  United  States,  the  fact  that  McKeague 
was  not  a  citizen  of  the  United  States  could  not  operate  to 
defeat  the  rights  of  Butler,  or  to  throw  the  whole  claim  open 
to  relocation.  McKeague 's  situation  at  the  most  would  have 
been  one  of  simple  incapacity  to  hold,  without  the  effect  of 
making  the  location  invalid,  if  the  co-locator,  Butler,  was  a 
citizen  at  the  time  the  location  was  made.  Butler  and  Mc- 
Keague having  joined  in  a  conveyance,  their  deed  transferred 
to  the  grantee  a  valid  mining  location,  unaffected  by  the  non- 
citizenship  of  one  of  the  locators.  The  judgment  of  the  dis- 
trict court  is  affirmed. 

Davis,  J.,  and  Doan,  J.,  concur. 
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J.  H.  HAMPSON,  Plaintiff  and  Appellant,  v.  BERWILL  B. 
ADAMS  et  al..  Defendants  and  Appellees. 

1.  Injunction — Dissolution — Coming  in  of  Sworn  Answer. — ^It  is 

a  general  rule  of  equity  practice  that  upon  the  coming  in  of  an 
answer  denying  the  equities  of  a  bill,  the  defendant  is  entitled  to 
have  the  injunction  dissolved. 

2.  Same — Same — Answer — Taken  as  True. — ^Where  a  motion  to  dis- 

solve is  heard  upon  the  bill  and  answer,  the  responsive  allegations 
of  the  latter  must  be  taken  to  be  true;  and  if  the  equity  of  the 
bUl  is  sworn  away  the  injunction  may  be  dissolved. 

8.  Same — Pleading — Answer — Nor  a  General  Denial. — A  complaint 
in  a  suit  to  enjoin  the  collection  of  taxes  alleged  that  the  cattle 
upon  which  the  taxes  were  levied  were  ranging  over  a  mountainous 
country,  that  it  was  practically  impossible  to  count  them,  but  that 
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the  ten  thousand  head  returned  to  the  assesBor  was  a  fair  and  just 
estimate  of  the  nu  ber  owned  by  plaintiff,  and  the  board  of 
equalization  arbitrarily,  and  for  the  purpose  of  revenge,  increased 
the  number  upon  the  assessment-roll.  The  answer  denied  that  it 
was  impossible  to  count  the  cattle,  or  that  ten  thousand  head  was  a 
fair  and  just  estimate  of  the  number  thereof,  or  that  said  number 
was  all  the  cattle  owned  by  plaintiff,  and  specifically  denied  the 
other  allegations  of  the  complaint.  Held,  that  the  answer  is  not  a 
general  denial,  and  therefore  the  doctrine  that  a  general  denial 
is  not  good  in  chancery  is  inapplicable. 

A.  Samb — ^Dissolution — Answer — Discretionary — Appeal  and  Error 
— Beview. — ^If  the  dissolution  of  a  preliminary  injunction  upon  the 
coming  in  of  a  sworn  answer  denying  the  equities  of  the  bill  is 
not  the  plain  duty  of  a  court,  it  is  an  exercise  of  judicial  dis- 
cretion with  which  an  appellate  court  will  not  interfere. 

5.  Same — ^Pleadings — ^Burden  of  Proof — Failure  to  Offer  Evzdencs 
— ^BiGHT  to  Injunction. — ^Where  in  a  suit  for  an  injunction  the 
case  is  submitted  on  the  pleadings,  without  evidence,  and  the 
answer  is  responsive  to  and  expressly  denies  the  material  aver- 
ments of  the  complaint,  the  burden  of  proof  being  on  the  plaintiff, 
and  he  having  failed  to  support  by  proof  the  allegations  of  his 
complaint,  the  court  properly  refused  to  grant  a  perpetual  in- 
junction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qraham. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Appellants. 

John  McGowan,  District  Attorney,  Wiley  B.  Jones,  and 
Lovell  &  Satterwhite,  for  Appellees. 

The  answer  in  the  respective  cases  denies  all  of  the  mate- 
rial allegations  contained  in  the  respective  complaints.  Ap- 
pellant was  not  therefore  entitled  to  a  judgment  on  the  plead- 
ings. OhirardeUi  v.  McDermott,  22  Cal.  539 ;  Bott  v.  Tando- 
ment,  67  Cal.  332,  7  Pac.  753 ;  Amador  v.  Butterfield,  51  Cal. 
526. 

**  Generally  speaking,  judgment  on  the  pleadings  is  only 
proper  in  cases  where  the  pleadings  are  insufficient  to  sustain 
a  different  judj?ment,  notwithstanding  any  evidence  which 
miprht  be  introduced.''  2  Ency.  of  Plead,  and  Prac,  p.  1030, 
and  cases  cited  under  note  6. 


June,  1899.]  Hampson  v.  Adams.  337 


The  burden  is  cast  on  plaintiff  of  proving  every  material 
allegation  in  the  complaint  which  is  denied  in  the  answer. 
Site  V.  Jewett,  33  Cal.  92. 

In  Watson  v.  Higgins,  7  Ark.  475,  it  was  held,  that  where 
no  evidence  at  all  was  offered  by  the  party  upon  whom  the 
burden  of  proof  is  thrown  by  the  pleadings,  the  other  party 
is  entitled  to  judgment. 

Plaintiff  is  never  entitled  to  judgment  on  the  pleadings, 
except  when  his  whole  case  is  expressly  or  impliedly  ad- 
mitted. Hence  if  any  material  allegation  of  his  complaint  is 
denied  by  the  answer,  plaintiff  must  fail.  Bacon  v.  Cropsey, 
7  N.  Y.  195.  In  this  case  plaintiff  read  the  complaint  and 
rested,  just  what  was  done  in  the  case  at  bar.  See,  also,  Felch 
V.  Beavdry,  40  Cal.  439;  Widmer  v.  Martin,  87  Cal.  88,  25 
Pac.  264. 

Affirmative  matter  constituting  a  complete  defense  is  set 
up  in  the  answer,  which  is  duly  verified.  This  precludes 
plaintiff's  right  to  judgment  on  the  pleadings.  Oarvey  v. 
Willis,  50  Cal.  619 ;  Ppter  v.  Wade,  69  Cal.  133,  10  Pac.  369. 

"For  the  purpose  of  judgment  on  the  pleadings,  the  aver- 
ments of  the  answer  are  taken  to  be  true."  Fleming  v.  Wells, 
€5  Cal.  336,  4  Pac.  197,  cited  in  People  v.  Jokfison,  95  Cal. 
471,  474,  31  Pac.  611. 

A  motion  by  plaintiff  for  judgment  on  the  pleadings  is  in 
legal  effect  simply  a  demurrer  to  the  answer.  Therefore,  if 
the  answer  contains  any  defense,  either  by  way  of  traverse 
or  confession  and  avoidance,  the  motion  will  be  denied,  and 
judgment  will  go  against  plaintiff,  as  was  properly  done  in 
this  case.    De  Toro  v.  Roiinson,  91  Cal.  371,  27  Pac.  671. 

DAVIS,  J.— On  November  2,  1897,  the  appellant,  J.  H. 
Hampson,  brought  suit  in  the  court  below  against  the  ap- 
pellees, Berwill  B.  Adams,  treasurer  and  ex  officio  tax- 
collector  of  Graham  County,  and  William  Burchfield,  sheriff 
and  ex  officio  assessor  of  said  county,  to  enjoin  the  collection 
of  certain  taxes  alleged  to  have  been  illegally  assessed  against 
him  for  the  year  1897  upon  personal  property.  The  com- 
plaint avers:  '*That  said  plaintiff  is,  and  has  been  for  many 
years,  a  taxpayer  in  said  county,  and  is  the  owner  of  a  herd 
of  stock  cattle  running  on  the  range  in  said  county ;  that  the 
place  where  the  herd  runs  is  on  Eagle  Creek,  in  said  county ; 
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that  the  range  is  a  rough  and  mountainous  country,  and  it  is 
impossible  to  know  at  any  time  the  ezact  number  of  cattle  in 
said  herd,  as  it  would  be  practically  impossible  to  count  the 
same ;  that  the  plaintiff,  by  his  agent,  E.  A.  Cutter,  returned 
to  the  assessor  of  said  county  the  number  of  cattle  owned  by 
plaintiff  as  stock  cattle  at  ten  thousand  head ;  that  this  num- 
ber was  reached  after  careful  investigation,  and  plaintiff 
believes  and  states  the  fact  to  be  that  on  the  very  best  in- 
formation and  belief  this  is  a  fair  and  just  estimate  of  the 
number  of  cattle  in  said  herd,  and  all  the  stock  cattle  owned 
by  plaintiff  in  said  county;  and  that  the  assessor  of  said 
county  listed  as  his  assessment  of  the  stock  cattle  of  the  plain- 
tiff in  said  county  liable  to  taxation  ten  thousand  head,  and 
no  more.''  The  complaint  then  recites  certain  acts  and  pro- 
ceedings of  the  board  of  supervisors  of  said  county  while 
sitting  as  a  board  of  equalization,  through  which,  it  is  al- 
leged, there  were  entered  upon  the  assessment-roll  of  said 
county,  as  the  property  of  the  appellant,  additional  stock 
cattle  to  the  number  of  five  thousand,  thereby  increasing  his 
total  assessment  to  fifteen  thousand  head.  It  is  charged  that 
the  method  pursued  in  making  said  addition  was  not  in  com- 
pliance with  the  statute.  It  is  also  alleged  that  the  action  of 
the  board  was  not  based  upon  information  or  evidence,  but 
was  taken  arbitrarily,  maliciously,  fraudulently,  through 
prejudice,  and  for  the  purpose  of  revenge.  Relief  by  in- 
junction was  invoked  by  appellant  to  prevent  the  collection 
of  taxes  on  his  herd  of  stock  cattle  beyond  the  valuation  of  the 
ten  thousand  head  so  returned  and  listed  by  him  as  aforesaid. 
The  answer  filed  on  December  6,  1897,  **  denies  that  it  is. 
impossible  to  know  the  number  of  cattle  owned  by  the  plain- 
tiff, or  that  it  is  or  would  be  practically  impossible  to  count 
the  same,  or  that  10,000  head  of  cattle  is  a  fair  and  just 
estimate  of  the  number  thereof,  or  that  said  number  is  all 
the  cattle  owned  by  the  plaintiff  in  Graham  County."  The 
allegations  of  the  complaint  respecting  the  acts  and  proceed- 
inirs  of  the  board  of  equalization  are  severally  denied,  and 
the  answer  sets  up  a  method  of  procedure  on  the  part  of  said 
board  and  the  assessor  in  the  making  of  the  addition  of  five 
thousand  head  of  stock  cattle  to  appellant's  assessment  which 
is  in  substantial  compliance  with  the  requirements  of  the 
statute.     The   allegation   of   fraud   and  misconduct  in  the 
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board's  action  is  also  specifically  denied,  and  it  is  affirma- 
tively alleged  **that  the  amount  of  property  assessed  to  the 
plaintiff  is  not  in  excess  of  the  number  and  amount  of  prop- 
erty owned  by  the  plaintiff  within  Graham  County  for  the 
year  1897 ;  and  that  the  number  of  cattle,  and  the  valuation 
thereof,  as  fixed,  adjudged,  and  determined  by  the  safd  board 
of  equalization,  is  not  in  excess  of  the  fair  and  just  number 
and  amount  so  owned  by  the  plaintiff,  as  aforesaid,  for  the 
year  1897."  The  plaintiff,  on  December  10,  1897,  amended 
his  complaint  by  pleading  full  payment  of  all  taxes  assessed 
against  him  except  those  which  were  levied  and  based  upon 
the  added  number  of  cattle.  The  complaint  and  answer  were 
both  duly  verified.  A  temporary  injunction  was  granted 
upon  the  filing  of  the  original  complaint.  The  record  shows 
that  on  December  10,  1897,  the  temporary  injunction  was 
dissolved  upon  the  denials  of  the  answer  and  for  want  of 
equity  in  the  complaint;  that  on  the  same  day  a  motion  by 
plaintiff  that  the  injunction  be  made  perpetual  upon  the 
complaint  and  answer  was  denied,  and  that  thereupon  the 
cause  was  submitted  to  the  court  upon  the  pleadings,  with- 
out evidence,  and  judgment  was  rendered  against  the  plain- 
tiff, denying  the  relief  sought. 

The  principal  errors  assigned  by  the  appellant  are,  that  the 
court  erred  (1)  in  dissolving  the  injunction,  and  (2)  in  not 
making  the  injunction  perpetual.  It  is  a  general  rule  of 
equity  practice  that  upon  the  coming  in  of  an  answer  deny- 
ing the  equities  of  the  bill  the  defendant  is  entitled  to  have 
the  injunction  dissolved.  Blum  v.  Lagging,  53  Tex.  121; 
Love  V.  Powell,  67  Tex.  15,  2  S.  W.  456 ;  Scho^fflcr  v.  Schwart- 
ing,  17  Wis.  31;  Couch  v.  President,  etc.,  4  Johns.  Ch.  26; 
HoUister  v.  Barkley,  9  N.  H.  230.  Where  a  motion  to  dis- 
solve is  heard  upon  the  bill  and  answer,  the  responsive  alle- 
gations of  the  latter  must  be  taken  to  be  true;  and  if  the 
equity  of  the  bill  is  sworn  away,  the  injunction  may  be  dis- 
solved. Webster  v.  Hardisty,  28  Md.  592.  Counsel  for  ap- 
pellant have  treated  the  answer  in  this  case  as  a  general 
denial,  and  have  urged  upon  us  the  doctrine  that  a  general 
denial  is  not  good  in  chancery.  The  assumption  as  to  the 
character  of  the  answer  is  clearly  erroneous,  and  the  principle 
sought  to  be  invoked  is  therefore  inapplicable.  If  the  disso- 
lution of  the  preliminary  injunction  was  not  tKe  plain  duty 
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of  the  district  court,  it  was  an  exercise  of  judicial  discretion 
with  which  an  appellate  court  would  not  interfere. 

Did  the  court  err  in  refusing  a  perpetual  injunction  on  the 
final  hearing?  An  injunction,  being  the  ** strong  arm  of 
equity,''  should  never  be  granted  unless  the  right  seems  clear. 
Burnhdm  v.  Kempton,  44  N.  H.  92;  Bonaparte  v.  EaUroad 
Co.,  1  Baldw.  218,  Fed.  Cas.  No.  1,617.  For  a  perpetual  in- 
junction the  courts  require  that  there  should  be  no  doubt  in 
the  case,  and  that  the  plaintiff  must  make  out  a  clear  and 
unexceptionable  right.  DanieU's  Chancery  Pleading  and 
Practice,  1681.  As  has  been  stated,  the  case  at  bar  was  sub- 
mitted upon  the  pleadings,  without  evidence.  The  answer 
was  responsive  to,  and  expressly  denied  the  material  aver- 
ments of,  the  complaint.  The  burden  of  proof  was  thus  cast 
upon  the  plaintiff  to  establish  the  facts  upon  which  his  right 
to  relief  depended.  Having  failed  to  support  by  proof  the 
allegations  of  his  complaint,  the  court  properly  refused  to 
grant  a  perpetual  injunction.  Br  easier  v.  McCuji-e,  56  111. 
475 ;  Spangler  v.  City  of  Cleveland,  43  Ohio  St,  526,  3  N.  E. 
365.  A  discussion  of  the  other  questions  sought  to  be  raised 
might  be  pertinent  had  the  case  gone  to  trial  upon  the  issues 
made  by  the  pleadings,  but  we  are  not  expected  to  declare  the 
law  applicable  to  facts  which  are  controverted.  We  find  in 
the  record  nothing  which  justifies  us  in  disturbing  the  judg- 
ment of  the  lower  court,  and  it  is  affirmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  669.     Filed  June  2,  1899.] 
[57  Pac.  605.] 

GEORGE  H.  N.  LUHRS,  Plaintiff  and  Appellant,  v.  WIL- 
LIAM A.  HANCOCK  et  al.,  Defendants  and  Appellees. 

1.  Homestead — Conveyance — ^By  Husband  to  Wife — Comp.  Laws 
Ariz.  1877,  Par.  2141,  Construed. — Paragraph  2141,  supra,  pro- 
yiding  that  no  alienation  of  a  homestead  by  a  married  man  shall 
be  valid  without  the  signature  of  the  wife,  acknowledged  by  her 
separately  and  apart  from  her  husband,  has  no  application  to  a 
conveyance  of  a  homestead  by  a  husband  to  his  wife. 
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2.  Keal  Property — Convbyance  by  Husband  to  Wife  Valid — Common 
Law — Laws  Ariz.  1885,  Act  No.  68,  Construed — Comp.  Laws 
Ariz.  1877,  Par.  1960  et  seq.,  Cited. — Act  No.  68,  supra,  adopting 
the  common  law  so  far  as  not  inconsistent  with  the  laws  of  the 
territory,  etc.,  does  not  adopt  the  rule  of  common  law  as  it  pre- 
vailed when  the  wife  was  the  mere  chattel  of  the  husband,  that  a 
deed  between  husband  and  wife  was  void,  as  that  rule  is  incon- 
sistent with  paragraph  1960  et  seq.,  supra,  conferring  enlarged 
and  separate  rights  upon  married  women. 

8.  Homestead— Fraudulent  Conveyances — Conveyance  of  Home- 
stead Cannot  Be  Attacked  as  Fraudulent — Comp.  Laws  Ariz. 
1877,  Par.  2140,  Cited. — The  conveyance  of  a  homestead,  it  being 
free  from  any  claims  of  creditors,  cannot  be  questioned  by  them 
as  fraudulent.     Paragraph  2140,  supra,  cited. 

Affirmed  181  U.  S.  567,  45  L,  Ed.  1005. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hamilton  &  Armstrong,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellees. 

•'Property  exempt  from  execution  is  not  subject  to  any 
claim  of  the  creditor,  but  is  absolutely  free  from  all  claims 
of  creditors.  No  execution  or  other  writ  is  a  lien  upon  it. 
The  creditor  has  no  claim  upon  it  in  any  form,  and  it  is 
impossible  to  conceive  any  logical  ground  upon  which  prop- 
erty not  subject  to  the  claims  of  creditors  can  be  held  to  have 
been  fraudulently  conveyed."  Blair  v.  Smith,  114  Ind.  114, 
5  Am.  St.  Rep.  593,  15  N.  E.  817 ;  Riggs  v.  Sterling,  60  Mich. 
643,  1  Am.  St.  Rep.  554,  27  N.  W.  705 ;  Hickson  v.  George, 
18  Kan.  253 ;  Monroe  v.  May,  9  Kan.  476 ;  Dreutzer  v.  Bell, 
11  Wis.  114 ;  Pike  v.  MiUs,  23  Wis.  164,  99  Am.  Dec.  148,  and 
note ;  Cipperly  v.  Rhodes,  53  111.  346 ;  Taylor  v.  Deusterherg, 
109  Ind.  165,  9  N.  E.  907. 

**A  conveyance  of  a  homestead  cannot  be  in  fraud  of  credi- 
tors." Patnode  v.  Darvau,  112  Mich.  127,  71  N.  W.  1095. 
See,  also.  Bank  of  Commerce  v.  Fowler,  93  Wis.  241,  67  N.  W. 
423 ;  Pike  v.  Miles,  23  Wis.  164,  99  Am.  Dec.  148,  and  note ; 
Hibben  v.  Soyer,  33  Wis.  319;  Thompson  v.  Crane,  73  Fed. 
327 ;  Mvrndt  v.  Eagedom,  49  Neb.  409,  68  N.  W.  610 ;  Mun- 
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son  V.  Carter,  40  Neb.  417,  58  N.  W.  931;  Merchants'  Nat. 
Bank  of  Ka/nsas  City  v.  Kopplin,  1  Kan,  App.  599,  42  Pac. 
263. 

Exempt  property  may  be  transferred  by  the  owner,  even 
as  a  gift  to  his  wife,  free  from  any  claims  of  his  creditors. 
Bailey  v.  Littell,  34  Nev.  294,  53  Pac.  308 ;  Waugh  v.  Bridge- 
ford,  69  Iowa,  334,  28  N.  W.  626 ;  Robh  v.  Brewer,  60  Iowa, 
539,  15  N.  W.  420. 

A  conveyance  by  the  husband  to  the  wife  of  the  homestead 
is  valid  though  the  wife  does  not  join  in  the  deed,  notwith- 
standing that  the  statutes  provide  that  all  deeds  must  be 
executed  by  both  husband  and  wife.  Burkett  v.  Burkett,  78 
Cal.  310,  12  Am.  St.  Rep.  58,  20  Pac.  715;  Stevens  v.  Castel, 
63  Mich.  Ill,  29  N.  W.  828 ;  Lynch  v.  Doram,,  95  Mich.  395, 
54  N.  W.  882;  Harsh  v.  Oriffin,  72  Iowa,  608,  34  N.  W.  441; 
Riehl  V.  Bingenheiner,  28  Wis.  84. 

DAVIS,  J. — This  was  an  action  by  the  appellant  to  re- 
cover the  possession  of  five  certain  lots  in  the  city  of  Phoenix, 
and  for  the  value  of  the  rents  and  profits  thereof.  The  com- 
plaint is  in  the  usual  form  in  ejectment  cases.  The  defend- 
ants William  A.  Hancock  and  Lilly  B.  Hancock,  husband  and 
wife,  answered,  pleading  **Not  guilty,"  and  setting  up  the 
statute  of  limitations  in  bar  of  plaintiff 's  right  to  recovery. 
Similar  defenses  were  interposed  by  the  defendant  Thomas 
W.  Pemberton,  who,  by  way  of  cross-complaint,  also  pleaded 
his  ownership  and  possession  of  said  premises,  and  asked  for 
affirmative  relief  as  against  the  adverse  claims  of  the  plain- 
tiff. Upon  the  trial  in  the  court  below,  the  plaintiff  was 
adjudged  to  have  no  right,  title,  or  interest  in  said  property, 
and  the  defendant  Pemberton  was  adjudged,  to  be  the  owner 
and  entitled  to  the  possession  thereof.  From  this  judgment 
of  the  district  court  the  plaintiff  prosecutes  an  appeal. 

The  record  shows  the  material  facts  in  the  case  to  be  sub- 
stantially as  follows:  On  February  27,  1886,  the  legal  title 
to  the  premises  in  controversy  was  vested  in  William  A.  Han- 
cock, the  common  source  from  which  both  the  plaintiff  and 
the  defendant  Pemberton  deraign  title.  The  said  premises 
were  inclosed  as  one  tract,  with  a  dwelling-house  situated 
upon  lots  14  and  15,  and  had  been  occupied  by  the  defendants 
William  A.  Hancock  and  Lilly  B.  Hancock  as  a  homestead 
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ever  since  1873.  On  the  said  twenty-seventh  day  of  Febru- 
ary, 1886,  and  while  the  said  premises  were  so  occupied  and 
claimed  as  a  homestead,  the  said  William  A.  Hancock,  for  the 
consideration  of  love  and  affection,  deeded  the  same  by  a  direct 
conveyance  to  his  said  wife,  Lilly  B.  Hancock.  The  value  of 
the  said  property  so  conveyed  did  not  at  that  time  exceed  the 
sum  of  four  thousand  dollars.  On  March  5,  1892,  certain 
creditors  (Herrick  &  Luhrs)  obtained  a  judgment  in  the  dis- 
trict court  of  Maricopa  County  against  the  said  William  A. 
Hancock  for  the  sum  of  $2,524.02,  upon  an  indebtedness  con- 
tracted by  him  November  1,  1883.  An  execution  was  issued 
upon  said  judgment  April  5,  1892,  and  the  same  was  levied 
upon  the  premises  here  in  controversy,  as  the  property  of 
William  A.  Hancock.  No  proceeding  was  had  to  set  aside 
the  anterior  conveyance  to  his  wife,  but  the  said  real  estate 
was  formally  sold  under  said  execution  to  the  plaintiff, 
George  H.  N.  Luhrs,  to  whom  a  sheriff's  deed  was  made  on 
February  4,  1893,  conveying  the  title  which  is  the  basis  of  his 
ejectment  suit.  On  March  21,  1892,  the  said  Lilly  B.  Han- 
cock and  William  A.  Hancock  had  borrowed  from  one  Robert 
Allstatter  the  sum  of  twenty-six  hundred  dollars,  and  on  the 
same  day,  to  secure  the  payment  thereof,  had  executed  to 
the  said  Allstatter  a  mortgage  upon  all  of  the  aforesaid  prem- 
ises. This  mortgage,  presumably  executed  in  good  faith,  was 
subsequently  foreclosed,  and  the  defendant  Thomas  W.  Pem- 
berton  became  the  purchaser  at  the  foreclosure  sale.  He  re- 
ceived the  sheriff's  deed  for  the  said  premises  on  February 
14,  1895,  took  possession  thereof  from  the  Hancocks,  and  has 
since  paid  the  taxes  and  made  valuable  improvements  upon 
the  property.  The  plaintiff,  Luhrs,  was  never  in  the  pos- 
session of  the  premises. 

Several  propositions  of  error  are  assigned,  but,  as  we  view 
it,  the  case  turns  wholly  upon  the  question  of  the  validity 
and  effect  of  the  deed  of  William  A.  Hancock  to  Lilly  B. 
Hancock,  executed  February  27,  1886.  If  by  that  convey- 
ance there  was  effected  a  transfer  of  the  legal  title  to  this 
real  estate,  then  the  appellant,  claiming  solely  under  an  exe- 
cution sale  upon  a  judgment  against  William  A.  Hancock, 
must  fail.  Hence  it  is  essential  to  a  reversal  that  the  appel- 
lant establish  the  invalidity  of  this  conveyance.  He  attempts 
to  do  so,  and  upon  three  different  grounds. 
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It  is  first  insisted  that  the  deed  from  Hancock  to  his  wife 
was  ineffectual  to  pass  title  to  the  homestead,  because  it  was 
not  signed  and  acknowledged  by  the  wife,  and  therefore  not 
in  complience  with  the  statute  in  force  at  the  time  (Comp. 
Laws,  par.  2141),  which  prescribed  that  **no  mortgage,  sale  or 
alienation  of  any  kind  whatever  of  such  land  [homestead] 
by  the  owner  thereof,  if  a  married  man,  shall  be  valid  with- 
out the  signature  of  the  wife  to  the  same,  acknowledged  by 
her  separately  and  apart  from  her  husband."  The  policy  of 
statutes  which  restrain  the  alienation  of  the  homestead  with- 
out the  wife  joining  in  the  deed  is  to  protect  the  wife,  and 
to  enable  her  to  protect  the  family,  in  the  possession  and 
enjoyment  of  a  homestead,  after  one  has  been  acquired  by 
the  husband.  They  are  not  intended  to  interpose  obstacles 
in  the  way  of  a  conveyance  of  the  homestead  to  the  wife,  or 
to  the  wife  and  children,  with  the  consent  and  approval  of 
the  wife,  w^hatever  may  be  the  form  of  such  conveyance. 
Thompson  on  Homesteads  and  Executions,  sec.  473.  Under 
statutes  similar  to  this  of  Arizona,  it  has  been  held  that  a 
conveyance  of  the  homestead  to  the  wife  by  the  husband  is 
not  within  the  meaning  of  the  statute,  and  is  valid,  although 
the  wife  does  not  join.  Lynch  v.  Doran,  95  Mich.  395,  54 
N.  W.  882;  Harsh  v.  Griffin,  72  Iowa,  608,  34  N.  W.  441; 
Burkett  v.  Burkett,  78  Cal.  310,  12  Am.  St.  Rep.  58,  20  Pac. 
715;  Furrow  v.  Athey,  21  Neb.  671,  59  Am.  Rep.  867,  33  N. 
W.  208 ;  Albright  v.  Albright,  70  Wis.  528,  36  N.  W.  254.  We 
adopt  this  construction  as  the  true  meaning  and  spirit  of  the 
law,  in  preference  to  the  more  rigid  and  literal  interpretation 
adhered  to  in  the  Illinois  cases  cited  by  counsel  for  the  appel- 
lant. It  would  be  a  foolish  and  senseless  act  for  the  wife  to 
join  in  a  conveyance  to  herself,  and  we  cannot  think  the 
statute  contemplates  any  such  absurd  requirement.  The  deed 
to  Mrs.  Hancock  from  her  husband  was  clearly  not  in  deroga- 
tion of  her  homestead  rights,  nor  could  it  impair  or  aflfect  the 
homestead,  since  the  joint  act  of  both  would  still  be  required 
for  its  alienation  or  encumbrance  to  a  third  person.  Comp. 
Laws,  par.  1972. 

Again,  it  is  urged  that  by  act  No.  68,  Sessions  Laws  1885^ 
the  common  law  was  in  force  in  this  territory  when  the  con- 
veyance was  made,  and  that  at  common  law  a  deed  between 
husband  and  wife  was  void.     The  enactment  relied  upon  to 
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support  this  proposition  is  as  follows :  *  *  The  common  law  of 
England  so  far  as  it  is  consistent  with  and  adapted  to  the 
natural  and  physical  conditions  of  this  territory  and  the  neces- 
sities of  the  people  thereof,  and  not  repugnant  to,  or  incon- 
sistent with,  the  constitution  of  the  United  States,  or  bill  of 
rights,  or  laws  of  this  territory,  or  established  customs  of 
the  people  of  this  territory,  is  hereby  adopted  and  shall  be  the 
rule  of  decision  in  all  the  courts  of  the  territory/'  It  is  here 
plainly  apparent  that  the  legislative  will  was  not  to  adopt  the 
common  law  as  it  prevailed  when  the  wife  was  the  mere 
chattel  of  the  husband.  The  old  common-law  rule,  based  upon 
the  unity  of  the  husband  and  wife,  which  restricted  transac- 
tions between  them,  has  been  practically  abrogated  in  this 
country  by  statutes  conferring  enlarged  and  separate  rights 
upon  married  women,  and  is  inconsistent  with  the  legislation 
of  this  territory  upon  the  subject  as  it  existed  when  this  con- 
veyance was  made.  Comp.  Laws,  par.  1960  et  seq.  In  the 
case  of  Jones  v.  Clifton,  101  U.  S.  225,  Mr.  Justice  Field, 
delivering  the  opinion  of  the  court,  said:  **The  technical 
reasons  of  the  common  law,  arising  from  the  unity  of  husband 
and  wife,  which  would  prevent  a  direct  conveyance  of  the 
property  from  him  to  her  for  a  valuable  consideration,  as 
upon  a  contract  or  purchase,  have  long  since  ceased  to  oper- 
ate  in  the  case  of  a  voluntary  transfer  of  property  as  a  settle- 
ment upon  her.  The  intervention  of  trustees,  in  order  that 
the  property  conveyed  may  be  held  as  her  separate  estate 
beyond  the  control  or  interference  of  her  husband,  though 
formerly  held  to  be  indispensable,  is  no  longer  required.*' 
The  fact  that  the  deed  in  this  case  was  made  by  Hancock 
directly  to  his  wife  is  not  sufficient,  in  our  judgment,  to  war- 
rant us  in  holding  the  instrument  to  be  invalid. 

But  it  is  finally  asserted  that  the  conveyance  was  in  fraud 
of  the  rights  of  appellant  as  a  creditor  of  William  A.  Han- 
cock, and  therefore  void  for  this  reason.  The  property  was 
at  the  time  the  homsetead  of  the  Hancocks.  Such  was  the 
finding  of  the  trial  court,  based  upon  ample  evidence.  The 
character  of  the  homestead  exemption,  as  defined  by  the  stat- 
ute then  in  force,  was  as  follows:  '*The  homestead,  consisting 
of  a  quantity  of  land,  together  with  the  dwelling-house 
thereon  and  its  appurtenances  and  the  water-rights  and  privi- 
leges pertaining  thereto,  sufficient  to  irrigate  the  land,  not 
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exceeding  in  value  the  sum  of  five  thousand  dollars,  to  be 
selected  by  the  owner  thereof,  shall  not  be  subject  to  forced 
sale  or  execution,  or  any  other  final  process  from  a  court,  for 
any  debt  or  liability  contracted  or  incurred  after  thirty  days 
from  the  passage  of  this  act,  or  if  contracted  or  incurred  at 
any  time  in  any  other  place  than  in  this  territory."  Comp. 
Laws,  par.  2140.  As  will  be  seen,  this  law  effectually  ex- 
cluded the  homestead  from  all  remedies  of  creditors  in  all 
courts.  No  execution  or  other  writ  could  be  made  a  lien 
against  it,  nor  could  the  creditor  have  a  claim  upon  it  in  any 
form.  Under  such  circumstances,  could  the  homestead  be  the 
subject  of  a  fraudulent  conveyance!  The  whole  doctrine  of 
annulling  fraudulent  conveyances  rests  upon  the  ground  that 
the  creditor  has  a  right  to  resort  to  the  property,  and  where 
he  has  no  such  right  it  is  impossible  that  a  conveyance  can 
be  deemed  fraudulent.  Surely  a  creditor  cannot,  in  legal 
contemplation,  be  defrauded  through  a  conveyance  made  by 
his  debtor  of  property  which  the  creditor  has  no  right  by  law 
to  appropriate,  or  even  touch,  by  any  civil  process.  Bump, 
in  his  work  on  Fraudulent  Conveyances,  says:  ** Property 
which  is  exempt  by  a  positive  statute  from  liability  for  the 
owner's  debts  is  not  susceptible  of  a  fraudulent  alienation. 
The  creditors  cannot  be  said  to  be  creditors  as  to  that  par- 
ticular  property,  so  as  to  make  a  transfer  of  it  a  matter  of 
concern  to  them."  The  same  principle  is  stated  by  Mr.  Jus- 
tice Paine  in  Pike  v.  Miles,  2'A  Wis.  164, 19  Am.  Dec.  148,  and 
note,  when,  in  considering  the  effect  of  a  conveyance  by  the 
hujsband  to  his  wife  of  the  homestead,  he  says  that  such  a 
**  conveyance  cannot  be  held  fraudulent  as  to  creditors,  for 
the  reason  that,  being  exempt,  it  was  no  more  beyond  their 
reach  after  the  conveyance  than  before."  In  Wilson  v. 
Taylor,  49  Kan.  774,  31  Pac.  697,  it  was  declared  that  '*a 
conveyance  of  a  homestead  or  other  exempt  property,  even 
though  made  with  intent  to  defraud  creditors,  vests  the  title 
thereof  in  the  grantee,  and  does  not  become  subject  to  the 
lien  of  a  judgment  previously  obtained  by  a  creditor  of  the 
grantor."  In  fact,  the  principle  that  a  homestead  cannot  be 
made  the  subject  of  a  fraudulent  conveyance  is  well  sus- 
tained by  the  authorities.  Derby  v.  Weyrich,  8  Neb.  174, 
30  Am.  Rep.  827 ;  Carhart  v.  Harshaw,  45  Wis.  340,  30  Am. 
Hep.  752 ;  Blwir  v.  Smith,  114  Ind.  114,  5  Am.  St.  Rep.  593, 16 
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N.  E.  817 ;  Buckley  v.  Wheeler,  52  Mich.  1,  17  N.  W.  216 ; 
Union  Pac.  By.  Co.  v.  Smersh,  22  Neb.  751,  3  Am.  St.  Rep. 
290;  36  N.  W.  139;  Hixon  v.  George,  18  Kan.  253;  Boser  v. 
Bcmk,  56  Kan.  129,  42  Pac.  341 ;  Thomson  v.  Crcme,  73  Fed. 
327;  Cipperly  v.  Bhodes,  53  111.  346.  Moreover,  the  record 
shows  that  no  proceeding  was  every  brought  to  set  aside  as 
fraudulent  the  conveyance  from  Hancock  to  his  wife,  and  no 
execution  was  levied  under  the  judgment  against  him  until 
after  the  lien  of  the  Allstatter  mortgage  had  attached^ 
through  which  the  defendant  Pemberton  derived  title. 

We  conclude,  therefore,  that  the  deed  from  the  husband 
vested  in  Lilly  B.  Hancock  the  title  to  the  premises  in  con- 
troversy in  this  case,  and  that  no  interest  passed  to  the  ap- 
pellant by  virtue  of  the  attempted  execution  and  sale  of  said 
premises  bs  the  property  of  William  A.  Hancock.  Our  con- 
clusion upon  this  point  is  decisive  against  the  appellant,  and 
renders  it  unnecessary  to  notice  the  other  questions  sought 
to  be  raised.    The  judgment  of  the  district  court  is  affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 

Street,  G.  J.,  did  not  sit  in  the  hearing  of  this  case. 


[Civil  No.  670.     rUed  June  2,  1899.] 
[57  Pac.  610.] 

EVERETT  SPICER,  Plaintiff  and  Appellant,  v.  JAMES  T. 
SIMMS  et  al.,  Defendants  and  Appellees. 

1*  Appxal  and  Errob^Appealable  Orders — Final  JuDOJitNT — Bbv. 
Stats.  Ariz,  1887,  Pars.  593,  846,  Construed — ^History  Co. 
V.  Dougherty,  3  Ariz.  387,  29  Pac.  649,  and  Booan  v.  Pignataro, 
8  Ariz.  383,  29  Pac.  652,  Cited — Canada  Del  Org  Mines  v.  Col- 
lins, 4  Ariz.  163,  36  Pao.  33,  Limited. — Paragraph  593,  supra, 
giving  the  supreme  court  jurisdiction  to  review  on  appeal  an  order 
granting  or  refusing  a  new  trial,  and  similar  orders,  is  to  be  con- 
strued in  pari  materia  with  paragraph  846,  supra,  providing  that 
an  appeal  or  writ  of  error  may  be  taken  from  any  final  judgment 
in  civil  cases.  Therefore,  the  only  appeal  allowed  is  from  a  final 
judgment,  and  no  order  of  the  district  court,  except  it  be  in  the 
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nature  of  a  final  judgment,  is  appealable.  History  Co.  y.  Dougherty, 
and  Bogan  v.  Fignataro,  supra,  cited.  Canada  del  Oro  Mines  ▼• 
Collins,  supra,  limited. 

2.  Same — Same — Order  Setting  Aside  Judgment  and  Granting  New 
Trial  not  Appealable. — An  order  setting  aside  a  judgment  and 
granting  a  new  trial  is  not  such  a  final  order  as  is  appealable. 

8.  Trial — Motion  to  Set  Aside  Judgment  and  for  New  Trial — 
Power  of  Court  to  Grant  Motion  During  Term  where  Motion 
IS  not  Filed  During  Time  Provided  by  Statute — Rev.  Stats, 
Ariz.  1887,  Par,  836,  Construed. — Courts  possess  unlimited  power 
over  their  own  orders  and  judgments  during  the  term  at  which 
rendered,  and  a  court  has  power  during  the  term  to  grant  a  motion 
to  set  aside  a  judgment  and  grant  a  new  trial,  filed  three  days 
after  the  rendition  of  the  judgment,  notwithstanding  paragraph 
836,  supra,  provides  that  "all  motions  for  new  trials,  in  arrest 
of  judgment  or  to  set  aside  a  judgment,  shall  be  made  within 
two  days  after  the  rendition  of  the  verdict  or  judgment,  if  the 
term  of  court  shall  continue  bo  long." 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
•Webster  Street,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Hamilton  &  Armstrong,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellees. 

DAVIS,  J.— On  April  2,  1898,  the  court  below  rendered 
a  judgment  and  decree  in  this  cause  in  favor  of  the  appel- 
lant, the  plaintifE  therein.  A  motion  for  a  new  trial  was  not 
filed  until  three  days  thereafter.  On  July  2,  1898,  and  at  the 
same  term  of  the  district  court,  the  motion  was  granted  and 
the  judgment  set  aside.  Subsequently,  on  appellees'  motion, 
an  attachment  which  had  been  issued  in  appellant's  behalf, 
was  dissolved.  The  appeal  is  taken  from  the  order  of  the 
district  court  granting  a  new  trial,  and  also  from  the  order 
dissolving  the  attachment.  Our  jurisdiction  to  review  the 
case  is  challenged  on  the  ground  that  neither  of  these  orders 
is  appealable.  The  right  to  an  appeal  depends  entirely  upon 
the  statute.  If  the  statute  does  not  confer  it,  it  does  not  exist. 
The  appellant  bases  his  right  of  appeal  in  this  case  mainly 
upon  paragraph  593  of  the  Revised  Statutes,  which  is  as  fol- 
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lows:    **The  supreme  court  shall  have  jurisdiction  to  review 
upon  appeal,  or  other  proceedings  provided  by  law,   (1)  a 
judgment  in  an  action  or  proceeding  commenced  in  the  dis- 
trict courts,  when  the  matter  in  dispute  exceeds  two  hundred 
dollars,  or  when  the  possession  of  land  or  tenements  is  in  con- 
troversy, or  brought  into  that  court  from  another  court ;  and 
to  review,  upon  appeal  from  such  judgment,  any  intermediate 
order  involving  the  merits  and  necessarily  affecting  the  judg- 
ment;  (2)  an  order,  granting  or  refusing  a  new  trial,  sus- 
taining or  overruling  a  demurrer,  or  affecting  a.  substantial 
right  in  an  action  or  proceeding."     This  provision  of  the 
statute  is  contained  under  title  14  (** Courts  of  Justice  and 
Judicial   OfScers").     It  relates  to   the   jurisdiction  of   the 
supreme  court,  and  to  the  matters  which  are  reviewable  by 
that  tribunal  when  brought  to  it  in  the  manner  provided  by 
law.    The  method  of  taking  cases  to  the  supreme  court  is  pre- 
scribed in  chapter  20,  title  15  (** Civil  Procedure"),  and  the 
acts  of  the  seventeenth  and  nineteenth  legislative  assemblies 
amendatory  thereof.     This  chapter  begins  with  paragraph 
846,  which  is  as  follows:    **An  appeal  or  writ  of  error  may 
be  taken  to  the  supreme  court  from  any  final  judgment  of  the 
district  court  rendered  in  civil  cases."    Concerning  the  mode 
of  perfecting  an  appeal,  paragraph  849  provides:   **An  ap- 
peal may,  in  cases  where  an  appeal  is  allowed,  be  taken  dur- 
ing the  term  of  the  court  at  which  the  final  judgment  is 
rendered  by  the  appellants  giving  notice  of  appeal,"  etc.    By 
paragraph  875  it  is  required  that  **the  transcript  shall  in  all 
cases  contain  a  copy  of  the  final  judgment,  notice  of  appeal," 
etc.    Neither  in  this  chapter  nor  in  the  amendments  is  there 
any  provision  authorizing  an  appeal  to  the  supreme  court 
except  from  a  final  judgment  of  the  district  court.    In  His- 
tory  Co.  V.  Dougherty,  3  Ariz.  387,  29  Pac.  649,  the  court 
construed  paragraphs  593  and  846  in  pari  materia,  as  follows : 
*'Our  construction  of  the  statute  on  the  subject  of  appeals, 
then,  is  that  an  appeal  from  the  final  judgment  of  the  district 
court  in  all  civil  cases  is  allowed;  that,  upon  such  appeal 
from  a  final  judgment,  this  court  may  review  any  interme- 
diate order  involving  the  merits,  and  necessarily  affecting  the 
judgment, — orders  granting  or  refusing  new  trials,  sustaining 
or  overruling  demurrers,  or  affecting  any  substantial  rights 
of  the  parties, — and  may  render  such  judgment  or  make  such 
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order  therein  as  may  be  proper  to  save  the  rights  of  the 
parties/'  In  Bogan  v.  Pignataro,  3  Ariz.  383,  29  Pac.  652, 
which  was  an  appeal  from  an  order  of  the  court  below  dis- 
solving a  temporary  restraining  order,  the  supreme  court 
reiterated  its  former  holding,  and  said:  **In  the  case  of 
History  Co.  v.  Dougherty,  decided  at  this  term,  we  held  that 
this  court  has  appellate  jurisdiction  in  appeals  from  final 
judgments.  The  order  here  appealed  from  is  not  a  final  judg- 
ment ;  hence  this  court  has  no  jurisdiction,  and  the  appeal  is 
dismissed."  In  a  more  recent  decision  the  case  of  History 
Co,  V.  Dougherty  has  been  disapproved,  but,  as  examination 
will  show,  only  for  the  purpose  of  placing  a  limitation  upon 
the  right  of  appeal  from  final  judgments.  Paragraph  846 
was  held  to  give  the  right  of  appeal  only  in  cases  within  the 
jurisdiction  of  the  supreme  court,  and  an  appeal  was  dis- 
missed by  the  court  because  the  amount  in  dispute,  as  shown 
by  the  judgment,  was  not  within  its  jurisdiction.  Cwnada  del 
Oro  Millies  v.  Collins,  4  Ariz.  163,  36  Pac.  33.  Upon  a  full 
consideration  of  our  statutes  on  the  subject,  we  are  led  to  the 
conclusion  that  the  only  appeal  which  they  contemplate  is 
from  a  final  judgment,  and  that  no  order  of  the  district  court 
is  appealable,  except  it  be  in  the  nature  of  a  final  judgment. 
The  question  then  remaining  to  be  considered  is  whether 
or  not  the  order  setting  aside  the  judgment  and  .granting  a 
new  trial  is  a  final  judgment,  for  the  determination  of  this 
point  will  also  be  decisive  of  our  right  to  review  the  court's 
action  in  dissolving  the  attachment.  If  the  court  had  no 
power  to  make  the  order  at  the  time  it  was  made,  the  judg- 
ment rendered  would  be  void,  and  an  appeal  would  lie  to 
review  it.  Trullenger  v.  Todd,  5  Or.  36 ;  Deering  v.  Creigh- 
to7i,  26  Or.  556,  38  Pac.  710.  Mr.  Chief  Justice  Puller,  in 
Hume  V.  Bowie,  148  U.  S.  245, 13  Sup.  Ct.  582,  in  commenting 
upon  an  order  of  the  court  vacating  a  judgment,  said:  **The 
question  involved  is  one  of  power ;  for,  if  the  court  had  power 
to  make  the  order  when  it  was  made,  then  it  was  not  a  final 
judgment,  as  it  merely  vacated  the  former  judgment  for 
the  purpose 'of  a  new  trial  upon  the  merits  of  the  original 
action.  If  the  court  had  no  jurisdiction  over  that  judgment, 
the  order  would  be  an  order  in  a  new  proceeding,  and  in 
that  view  final  and  reviewable."  It  is  contended  by  coun- 
sel for  the  appellant  in  this  case  that  the  court  below  was 
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without  power  to  set  aside  its  judgment  and  grant  a  new 
trial  upon  a  motion  that  was  filed  three  days  after  the  rendi- 
tion of  the  judgment.  Our  statute  provides,  it  is  true,  that 
**all  motions  for  new  trials,  in  arrest  of  judgment  or  to  set 
aside  a  judgment,  shall  be  made  within  two  days  after  the 
rendition  of  the  verdict  or  judgment,  if  the  term  of  court 
shall  continue  so  long."  Par.  836.  This  statute,  however, 
comes  to  us  from  Texas,  and  the  supreme  court  of  that  state, 
passing  upon  a  similar  question,  said:  ''It  does  not  neces- 
sarily follow  that  the  new  trial  was  improperly  granted  be- 
cause the  motion  for  the  new  trial  was  not  made  until  more 
than  two  days  after  verdict,  because  facts  might  have  existed 
that  would  have  made  it  proper  for  the  court  to  grant  the 
new  trial,  although  the  motion  was  not  made  until  more  than 
two  days  after  verdict."  Wells  v.  MelvUle,  25  Tex.  337. 
And,  independently  of  this  construction,  it  is  a  rule  generally 
recognized  by  appellate  tribunals  that  courts  possess  an  un- 
limited power  over  their  own  judgments  and  orders,  in  re- 
spect to  their  vacation  and  modification,  until  the  close  of  the 
term  at  which  they  are  rendered.  Freeman  on  Judgments, 
sec.  90.  We  conclude,  therefore,  that  the  court  below  had  full 
power  to  set  aside  its  judgment  and  award  a  new  trial,  that 
the  order  so  made  was  not  a  final  judgment,  that  the  action  is 
still  pending  and  undetermined  in  the  lower  court,  and  that 
this  appeal  should  be  dismissed.  The  motion  is  accordingly 
granted. 

Doan,  J.|  and  Sloan,  J.,  concur* 
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C.  A.   STEVENS   et  al..   Defendants   and  Appellants,  v. 
ABBIE  E.  WADLEIGH,  PlaintiflE  and  Appellee. 

L  Landlord  and  Tenant — ^Leasb — Irrigation — Tailvkr  to  Deuvke 
Water — ^Defense. — An  answer,  in  an  action  for  rent,  based  upon 
a  lease  of  land  and  water-rights,  with  covenants  for  peaceable 
possession,  setting  up  that  the  right  to  the  use  of  water  was  a 
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material  part  of  the  lease,  and  that  plaintiff  had  failed  and  re- 
fused to  deliver  the  water,  is  insufficient,  without  an  allegation 
that  the  lessor  agreed  or  bound  himself  to  deliver  the  water,  or 
that  he  failed  in  his  title  to  the  water,  or  to  defend  the  lessee 
in  the  right,  under  the  agreement,  to  the  use  of  water  for  irriga- 
tion purposes. 

2.  Sureties  —  Contracts  —  Eeformation  —  Innocent    Purchasers. — 

Where  sureties  upon  a  bond  to  secure  pa3rment  of  rent  admitted 
that  they  signed  the  bond  knowing  the  contents  thereof,  and  that 
they  permitted  it  to  remain  unchanged  until  after  the  property 
and  bond  were  sold  to  an  innocent  purchaser,  and  conceded  that 
under  the  terms  thereof  they  were  liable  for  the  rent  to  the  amount 
of  the  bond,  they  will  not  be  permitted,  as  against  the  interests 
of  the  purchaser,  to  have  the  bond  reformed  so  as  to  limit  their 
responsibility  to  guaranteeing  the  payment  of  rent  to  the  amount 
expressed  in  the  bond. 

3.  Judgments — Different     Cause    op     Action — Conclusiveness. — A. 

right,  question,  or  fact  distinctly  put  in  issue  and  directly  deter- 
mined by  a  court  of  competent  jurisdiction  as  a  ground  of 
recovery,  cannot  be  disputed  in  a  subsequent  suit  between  the 
same  parties,  or  their  privies,  though  the  second  suit  be  for 
a  different  cause  of  action,  so  long  as  the  judgment  in  the  first  suit 
remains  unmodified. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Wright,  for  Appellants. 

Frank  H.  Hereford,  for  Appellee. 

DOAN,  J.— On  the  eighteenth  day  of  April,  1890,  one  G. 
H.  Wadleigh,  in  Tucson,  Pima  County,  Arizona,  by  a  written 
agreement  duly  executed,  leased  certain  real  and  personal 
property  to  C.  A.  Stevens,  a  defendant  and  one  of  the  appel- 
lants in  this  case,  for  the  term  of  five  years,  at  an  agreed 
rental  of  three  thousand  dollars,  to  be  paid  in  installments 
at  the  rate  of  fifty  dollars  per  month  during  the  continuance 
of  the  lease,  and  agreed  and  bound  himself,  his  executors  and 
assigns,  to  warrant  and  defend  the  said  lessee  in  the  peace- 
,  able  and  quiet  possession  of  the  said  premises  and  property, 
and  every  part  thereof,  during  the  term  of  said  lease,  and  in 
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default  thereof  bound  himself  and  assigns  to  the  said  lessee 
or  assigns  in  all  damages  that  the  said  lessee  should  sustain 
by  said  failure  to  defend  and  warrant  the  said  lessee,  not 
exceeding  the  sum  of  fifteen  hundred  dollars.  At  the  same 
time  and  place  the  said  defendant  G.  A.  Stevens,  as  principal, 
and  A.  V.  Grosetta  and  W.  S.  Bead,  co-defendants,  and  ap- 
pellants herein,  as  sureties,  executed  and  delivered  to  the 
said  O.  H.  Wadleigh  a  joint  and  several  bond  in  the  sum  of 
fifteen  hundred  dollars,  conditioned,  among  other  matters, 
that  *'if  the  said  Stevens  shall  well  and  truly  pay,  or  cause  to 
be  paid,  said  rent,  and  perform  all  the  other  conditions  of  said 
lease  therein  agreed  to  be  performed  by  him,  then  this  obli- 
gation shall  be  null  and  void;  otherwise,  to  remain  in  full 
force  and  effect  to  the  full  extent  of  the  damage  sustained  by 
said  Q.  H.  Wadleigh,  not  to  exceed  fifteen  hundred  dollars.'' 
Stevens  entered  upon  the  premises,  took  possession  of  the 
real  and  personal  property,  occupied  and  paid  rent  for  the 
same  up  to  and  until  the  first  day  of  March,  1893,  since  which 
date  the  defendant  Stevens,  and  his  sureties,  Grosetta  and 
Bead,  failed  and  refused  to  pay  the  rent  due  upon  the  said 
leased  property,  or  any  part  thereof.  After  the  execution 
and  delivery  of  the  lease  and  bond  above  mentioned,  the  said 
G.  H.  Wadleigh,  on  the  twenty-fifth  day  of  February,  1893, 
sold  and  transferred  the  real  and  personal  property  in  ques- 
tion, and  the  said  agreement  of  lease,  and  bond  as  security  for 
the  same,  to  Abbie  E.  Wadleigh,  this  plaintiff,  for  a  valu- 
able consideration.  On  the  twenty-fourth  day  of  April,  1895, 
Abbie  E.  Wadleigh  (the  appellant  herein)  recovered  a  judg- 
ment against  the  defendants,  and  each  of  them,  for  the  sum 
of  six  hundred  and  fifty  dollars  for  rent  upon  the  said  prop- 
erty from  the  said  first  day  of  March,  1893,  to  the  first  day 
of  April,  1894.  The  rent  accruing  and  remaining  unpaid 
from  that  date,  the  plaintiff  herein,  on  May  27,  1895,  brought 
suit  in  the  district  court  for  the  sum  of  six  hundred  and  fifty 
dollars  for  rent  upon  the  said  property  from  the  said  first 
day  of  April,  1894,  to  the  first  day  of  May,  1895,  the  com- 
plaint alleging  that  at  the  time  of  bringing  this  action  the 
plaintiff  was  the  owner,  by  purchase  for  a  valuable  considera- 
tion, of  said  real  and  personal  property,  the  agreement  of 
lease,  bond,  and  claim  for  rent;  notice  of  which  was  duly 
given  the  defendant,  setting  up  the  former  default,  refusal 
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to  pay,  suit  and  recovery  of  the  aforesaid  six  hundred  and 
fifty  dollars,  alleging  the  further  default  and  refusal  to  pay, 
and  setting  up  the  lease  and  bond.  To  the  complaint  the 
defendants  answered,  and  set  up  two  defenses.  The  first  de- 
fense alleges  that  the  lessee,  at  the  time  the  lease  and  bond 
were  executed,  was  in  the  dairy  business ;  was  the  owner  of  a 
large  number  of  milch  cows ;  that  his  business  was  large  and 
profitable,  which  the  lessor  then  knew;  that  the  land  leased 
is  arid,  and,  without  irrigation,  is  valueless  for  any  purpose; 
that,  if  irrigated,  large  and  profitable  crops  can  be  grown  on 
it;  that  the  only  value  of  the  land  was  the  crops  it  could  be 
made  to  produce  by  irrigation;  that  the  land  was  under  an 
irrigating  ditch  that  diverted  water  from  the  Santa  Cruz 
River;  that  said  ditch  was  owned  by  the  owners  of  the  land 
lying  under  it,  each  of  which  owners  owned  a  share  therein; 
that  at  the  time  the  lease  was  made  the  lessor  was  such  an 
owner ;  that  a  right  to  the  use  of  a  share  of  said  water,  amply 
sufiicient  to  irrigate  the  land,  was  appurtenant  to  said 
land,  and  a  material  part  thereof,  and  a  consideration,  in 
part,  of  said  lease ;  that  for  a  long  time  before  the  lease  was 
made,  and  for  some  time  thereafter,  said  water  was  used  on 
said  land,  whereby  the  same  was  made  valuable  as  aforesaid; 
that  the  lease  was  made  in  order  that  the  lessee  might  provide 
himself  with  feed  for  the  cows  aforesaid ;  that  the  lease  con- 
templated that  the  lessee  should  have  a  right  to  the  use  of  the 
said  water  upon  the  said  land  for  the  purposes  aforesaid,  and 
that  the  guaranty  of  the  lessor,  contained  in  the  lease,  ex- 
tended to  the  uninterrupted  use  and  enjoyment  of  the  right 
to  said  water  during  the  time  the  lease  should  run ;  that  dur- 
ing a  part  of  the  term  the  lessor  delivered  to  the  land  the 
water  to  which  it  was  entitled,  and  that  during  all  that  time 
the  lessee  paid  the  rent  in  full;  that  afterwards,  while  the 
lease  was  in  force,  the  lessor  failed  and  refused  to  deliver  said 
water  wherewith  to  irrigate  the  said  land;  that  because  of 
said  failure  the  land  was  worthless,  and  the  lessee  was  unable 
to  raise  feed  for  his  cows  thereon,  and  did  abandon  the  leased 
premises.  The  second  defense  alleged  that  in  pursuance  of 
the  lease,  and  in  order  to  effectuate  the  same,  the  defendant 
executed  to  the  lessor  the  bond  conditioned  in  the  following 
words,  to  wit:  **Now,  therefore,  if  the  above  bounden  C.  A. 
Stevens  shall  well  and  truly  pay,  or  cause  to  be  paid,  the  said 
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rent,  and  perform  all  the  other  conditions  of  said  lease  therein 
agreed  to  be  performed  by  him,  then  this  obligation  to  be 
null  and  void;  otherwise,  to  remain  in  full  force  and  effect 
to  the  full  extent  of  the  damage  sustained  by  G.  H.  Wad- 
leigh,  not  to  exceed  fifteen  hundred  dollars."  They  further 
alleged  that  at  the  time  of  making  the  bond  and  lease  it  was 
agreed  by  and  between  the  lefisor  and  the  defendants  Gro- 
setta  and  Read  that  they,  the  said  Grosetta  and  Read,  should 
in  due  and  proper  form  guaranty  to  the  lessor  and  his  as- 
signs that  the  said  Stevens  should  pay  to  the  said  lessor  or 
his  assigns  fifteen  hundred  dollars  of  the  three  thousand  dol- 
lars therein  covenanted  to  be  paid,  but  that  their  said  guar- 
anty should  only  bind  them,  the  said  defendants,  to  said 
guaranty  that  Stevens  would  pay  rent  under  the  covenant, 
as  in  the  lease  contained,  to  the  extent  of  fifteen  hundred 
dollars,  and  no  more,  and  that,  as  soon  as  Stevens  had  paid 
of  said  rental  the  sum  of  fifteen  hundred  dollars,  then  and 
henceforth  the  said  Grosetta  and  Read  were  to  be  released, 
and  thereafter  discharged  from  any  liability  to  said  lessor 
and  his  assigns  on  account  of  said  guaranty;  that  in  pursu-* 
ance  of  said  agreement  so  made  between  them  as  aforesaid, 
and  relying  thereon,  the  sureties  executed  the  bond;  that 
thereafter,  and  since  the  inception  of  this  suit,  said  defend- 
ants have  been  advised  by  the  court  that^  said  above-quoted 
words  from  the  said  bond  did  not  correctly  state  the  verbal 
agreement  as  above  given,  but,  on  the  contrary,  that  the  legal 
force  of  said  words  was  to  make  said  Grosetta  and  Read  liable 
for  any  balance  that  said  Stevens  might  owe  on  said  rental 
to  the  extent  of  fifteen  hundred  dollars,  regardless  of  the 
amount  said  Stevens  might  have  paid  thereon.  Wherefore 
said  defendants  pray  that  said  bond  be  reformed,  and  in  such 
a  way  that  it  will  correctly  state  and  show  the  agreement  that 
was  made  by  and  between  the  said  parties  as  aforesaid.  De- 
fendants allege  that  said  Stevens  has  paid  out  of  said  rental 
more  than  fifteen  hundred  dollars, — viz.,  the  amount  of 
twenty-six  hundred  dollars, — the  sum  so  paid  being  the  rent 
for  the  full  period  of  four  years.  To  these  defenses  the  plain- 
tiff demurred  upon  the  grounds  that  they  failed  to  state  facts 
sufficient  to  constitute  any  defense  to  the  cause  of  action  set 
up  in  the  complaint.  The  demurrer  was  sustained  by  the 
court*     The  defendants  stood  by  their  pleading.    Upon  the 
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trial  of  the  case,  judgment  was  rendered  against  them  for 
the  rent.  From  that  judgment  an  appeal  was  taken  to  this 
court.  The  appellants  assign  as  error  the  following:  '*1.  The 
court  erred  in  sustaining  the  demurrer  to  the  first  defense 
above  specified,  and  for  the  reason  that  the  same  is  good  in 
law;  2.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  second  defense  above  specified,  and  for  the  reason  that 
the  same  is  good  in  law." 

The  pleadings  allege  that  Stevens  and  his  sureties,  Gro- 
setta  and  Read,  failed  to  pay  the  rent  due  upon  the  leased 
property  from  March  1,  1893,  to  April  1,  1894;  that  the 
appellee  herein  brought  suit  and  recovered  a  judgment 
against  the  defendants,  and  each  of  them,  for  the  sum  of 
six  hundred  and  fifty  dollars  for  rent  upon  the  said  prop- 
erty from  the  said  March  1,  1893,  to  April  1,  1894.  Among 
the  agreed  facts  filed  with  the  exhibits  and  other  evidence 
in  the  case  is  the  agreement  ''that  the  lease  and  bond  were 
executed,  as  alleged,  and  duly  assigned  to  the  plaintiff,  as 
alleged;  that  the  defendant  Stevens  paid  the  rent  in  full,  as 
provided  in  the  lease,  to  the  first  day  of  March,  1893;  that 
afterwards,  in  this  court,  judgment  was  obtained  against 
these  defendants  and  in  favor  of  this  plaintiff  for  six  hun- 
dred and  fifty  dollars,  it  being  the  said  rent  from  the  said 
March  1, 1893,  to  April  1,  1894,  and  the  defendants  have  paid 
no  rent  since  April  1,  1894."  In  his  argument  in  support  of 
the  first  assignment  of  error,  the  counsel  for  the  appellants 
says  that  a  former  case  between  the  same  parties,  involving 
this  question,  was  before  this  court,  and  quotes  from  the  decis- 
ion rendered  by  this  court  in  -that  case,  **We  further  hold 
that  Stevens  could  not,  under  the  terms  of  said  lease,  abandon 
said  lands,  and  escape  the  liability  for  the  rent,"  upon  the 
theory  that  **a  judgment  by  a  court  of  competent  jurisdic- 
tion upon  a  question  directly  involved  in  one  suit,  is  conclu- 
sive as  to  that  question  in  another  suit  between  the  same 
parties."  Morgan  v.  Mitchell,  (Neb.),  72  N.  W.  1055.  We 
quote  further  from  the  decision  of  this  court  affirming  the 
judgment  of  the  district  court  of  Pima  County  in  the  case 
referred  to,  remembering  that  the  suit  was  between  the  same 
parties,  and  that  identically  the  same  issues  were  before  the 
court  in  that  case  as  in  this  case,  the  action  then  having  been 
brought  for  the  rent  from  March  1,  1893,  to  April  1,  1894, 
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while  this  is  brought  for  the  rent  from  April  1,  1894,  to  May 
1,  1895;  the  first  defense  (herein  demurred  to)  having  been 
then  set  up  in  the  same  shape  as  herein.  The  court  said  (5 
Ariz.  90,  46  Pac.  70),  after  stating  the  facts:  ** There  was 
no  evidence  that  plaintiff  or  her  assignors  had  performed  any 
act  or  neglected  any  duty  which  caused  the  injury  to  the  said 
ditch,  or  diminished  the  quantity  of  water  to  which  the  land 
leased  to  the  defendant  Stevens  was  entitled.  Under  the 
allegations  in  the  pleadings,  the  terms  of  the  lease,  and  the 
facts  adduced  on  the  trial,  we  hold  that  the  lease  carried  with 
it,  for  the  term  of  the  lease,  all  the  water  which  could  be 
obtained  from  the  Farmer's  ditch,  and  that  the  lessee,  by  the 
terms  of  the  lease,  had  for  that  period  the  same  rights  which 
the  lessor  would  have  had,  and  was  under  the  same  obliga- 
tions to  pay  for  the  use  and  distribution  of  the  water  and  to 
maintain  said  ditch  for  that  period  as  the  lessor  would  have 
been  had  he  remained  in  possession, — i.  e.  that  the  lessee  for 
that  period  succeeded  to  all  the  rights  and  obligations  that 
would  have  belonged  to  and  rested  upon  the  lessor  had  he 
remained  in  possession;  that  for  the  period  of  the  lease  said 
interest  in  the  water  of  said  ditch  attached  to  the  lands, 
whether  it  be  under  the  name  of  an  'appurtenance'  or  under 
some  other  name  or  appellation.  The  part  of  the  lease  quoted 
was  only  a  covenant  of  quiet  enjoyment  of  the  lands  leased, 
since  there  was  no  eviction.  The  said  covenant  was  to  the 
extent  only  that  the  lessor  had  a  good  title,  and  could  give  a 
free,  unencumbered  lease  for  the  time  specified.  1  Washbur^i 
on  Real  Property,  p.  428,  par.  2a;  Oazzolo  v.  Chambers,  73 
HI.  75.  Aside  from  an  expressed  covenant  to  that  effect,  a 
landholder  is  not  bound  to  keep  the  leased  premises  in  repair, 
nor  is  he  responsible  for  any  damages  to  his  tenant  for  in- 
juries resulting  to  the  latter  from  the  non-repair  of  the  leased 
premises.  Ward  v.  Fagin,  101  Mo.  669,  20  Am.  St.  Rep.  650, 
14  S,  W.  738 ;  Peterson  v.  Smart,  70  Mo.  38 ;  Brewster  v.  De 
Frem£ry,  33  Cal.  341.  And  a  loss,  by  accident,  of  a  portion 
of  the  leased  premises,  does  not  rescind  the  lease,  or  relieve 
the  tenant  of  his  obligation  to  pay  the  rent.  Ely  v.  Ely,  80 
HI.  532 ;  Sheets  v.  Solden,  7  Wall.  416.  We  further  hold  that 
Stevens  could  not,  under  the  terms  of  said  lease,  abandon 
said  lands,  and  escape  the  liability  for  the  rent."  Stevens 
V.  Wadleigh,  5  Ariz.  90,  46  Pac.  70.     The  answer  nowhere 
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alleges  that  the  lessor  agreed  or  bound  himself  to  deliver  the 
water,  neither  does  it  allege  that  the  lessor  failed  in  his  title 
to  the  water-right,  or  to  invest  and  defend  in  the  lessee  the 
right,  under  the  agreement,  to  the  use  of  the  water  for  irri- 
gating purposes.  Without  either  of  these  allegations,  the 
allegations  contained  in  the  answer  were  insufficient  to  con- 
stitute any  defense,  and  the  demurrer  was  properly  sustained. 

The  second  defense  alleged  that  a  certain  understanding 
or  agreement  had  been  made  between  the  lessor  and  sureties 
on  the  bond,  and  that  thereafter,  in  pursuance  of  such  agree- 
ment, the  bond  was  executed  in  the  words  and  terms  set  forth 
in  the  pleading;  and  the  defendants,  while  they  alleged  that 
the  bond  as  drawn  and  signed  did  not  express  their  under- 
standing, yet  admitted  that  they  did  sign  the  bond  in  the  words 
and  terms  given,  knowing  it  to  be  in  such  words  and  terms, 
and  admitted  that  they  allowed  it  to  remain  in  such  words 
and  terms,  thus  signed  by  them,  until  after  the  property  was 
sold  to  an  innocent  purchaser,  and  the  lease  transferred,  and 
the  bond  assigned  for  value  to  the  plaintiff  in  this  case,  and 
they  admitted  that  the  construction  given  the  bond  by  the 
court  is  the  proper  construction  of  the  words  used.  The 
plaintiff  in  this  case  is  a  third  party  to  the  contract  of  guar- 
anty in  the  bond,  and  the  record  shows  no  right  in  any  of 
the  defendants  to  reform  that  contract  as  against  her  inter- 
ests. 15  Am.  &  Eng.  Ency.  of  Law,  p.  679,  note  3;  1  Story's 
Equity  Jurisprudence,  pars.  108,  139,  165,  434;  2  Pomeroy's 
Equity  Jurisprudence,  pars.  776  et  seq. ;  Cottrell  v.  Bank, 
53  Minn.  201,  64  N.  W.  1111;  Toll  v.  Davenport,  74  Mich. 
386,  42  N.  W.  63.  It  is  conceded  in  the  pleadings  that  under 
the  existing  terms  of  the  bond  Grosetta  and  Read  are  liable 
for  the  rent  sued  for.  The  prayer  for  a  reformation  of  the 
bond  therefore  concedes  that  the  facts  alleged  constituted  no 
existing  defense  against  the  plaintiff,  and  the  demurrer  was 
therefore  properly  sustained  by  the  lower  court. 

Beyond  the  fact  that  as  a  matter  of  law  the  court  properly 
overruled  the  demurrer  to  the  two  defenses,  remains  the  fur- 
ther fact  that,  regardless  of  the  authorities  that  support  the 
court's  ruling  in  these  instances,  according  to  the  general 
principles  of  law,  **a  right,  question,  or  fact  distinctly  put 
in  issue,  and  directly  determined  by  a  court  of  competent 
jurisdiction  as  a  ground  of  recovery,  cannot  be  disputed  in 
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It  subsequent  suit  between  the  same  parties  or  their  privies, 
and,  even  if  the  second  suit  is  for  a  different  cause  of  action, 
the  right,  question,  or  fact,  once  so  determined,  must,  as  be- 
tween the  same  parties  or  their  privies,  be  taken  as  conclu- 
sively established  so  long  as  the  judgment  in  the  first  suit 
remains  unmodified."  Southern  Pacific  B.  B.  Co.  v.  United 
States,  168  U.  S.  1,  18  Sup.  Ct.  18.  The  judgment  of  the 
district  court  is  therefore  aflBrmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  668.     Filed  June  2,  1899.] 
167  Pac.  614.] 

J.  E.  WALKER,  Assignee  of  the  Hartford  Banking  Com- 
pany.  Plaintiff  and  Appellant,  v.  C.  H.  GRAY,  Defend- 
ant and  Appellee. 

1.  Appeal  and  Error — Evidence — Objections  to — ^Not  within  Issues 
— Not  Raised  by  General  Objection — Stipulations — Waiver  of 
Objection — PLEADii^os — Suppicienct — ^Variance. — In  an  injunc- 
tion case  brought  by  appellee  against  appellant,  counsel  for  appel- 
lant objected  to  the  admission  of  certain  testimony  on  the  ground 
that  it  was  "immaterial,  irrelevant,  and  incompetent."  The  ques- 
tion that  no  issue  was  made  by  the  pleadings  which  rendered  the 
testimony  admissible  was  not  raised.  At  the  close  of  the  injunction 
case,  counsel  for  appellant  stipulated  in  open  court  that  said 
testimony,  in  po  far  as  applicable,  should  be  considered  by  the  court 
and  taken  as  proof  in  a  second  case  brought  by  appellant  against 
appellee  from  the  judgment  in  which  this  appeal  is  taken.  The 
record  does  not  show  that  the  court  in  ruling  upon  the  objections 
made  in  the  injunction  case  did  so  with  reference  to  the  state  of 
the  pleadings  in  this  case,  and  appellant,  having  failed  to  save  an 
exception  to  the  admission  of  testimony  given  in  the  former  case 
relating  to  the  subject-matter  of  this  action  on  the  ground  of 
insufficient  allegations  in  the  pleadings,  should  have,  as  a  part 
of  his  stipulation,  raised  the  point,  and  not  waited  until  after  the 
court's  decision.  Had  the  pleading  been  so  defective  as  not  to 
support  a  judgment,  no  objection  or  exception  thereto  was  neces- 
sary to  save  the  point.  An  inspection  shows,  however,  that  it 
is  sufficient  in  this  respect,  no  matter  how  great  the  variance 
between  the  allegations  and  proof  may  have  been,  as  it  clearly 
states  a  cause  of  actioxu 
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2.  Evidence — Negotiable  Instrument — 'Mutual  Accounts — Settlbp 
MENT — Giving  Note  Prima  Facie  Evidence  Only. — The*  giving 
of  a  note  where  there  are  mutual  accounts  between  the  maker 
and  payee  is  not  conclusive  evidence  that  the  maker  was  actually 
indebted  to  the  payee  in  the  amount  mentioned  therein,  as  a 
result  of  a  complete  and  full  settlement  of  mutual  accounts,  but 
only  raises  a  presumption  of  this  fact,  which  may  be  overturned 
by  competent  evidence. 

8.  New  Trial — Grounds — Surprise — Diligence — Taking  Chances  on^ 
Judgment — When  Available. — Surprise  which  is  the  result  of  no 
lack  of  diligence,  and  which  operates  to  the  prejudice  of  the 
party  surprised  upon  the  trial,  and  prevents  his  obtaining  evi- 
dence  material  and  competent,  is  a  good  ground  for  the  granting 
of  a  new  trial.  The  party  affected,  however,  must  first  have 
exhausted  all  his  other  remedies  before  he  is  entitled  to  a  new 
trial.  He  will  not  be  permitted  to  take  his  chances  of  obtaining 
a  verdict  or  decision,  and  to  then  for  the  first  time  avail  himself 
of  the  point  on  motion  for  a  new  trial. 

4.  Same^Same — Same — Becqrd  Reviewed  and  Held  not  to  Warrant 
New  Trial. — Where  the  record  shows  that  the  testimony  claimed 
to  be  a  surprise  was  given  at  the  commencement  of  the  first  trial,. 
whiiHi  lasted  thirteen  days;  that  no  application  was  made  therein 
for  a  continuance  to  meet  the  testimony;  that  at  the  close  of  the- 
testimony  no  application  was  made  for  a  postponement  of  the 
second  case,  nor  suggestion  made  that  additional  witnesses,  not 
present,  were  required  to  meet  the  same;  that  appellant  willingly 
entered  upon  the  trial  of  the  second  cause  under  a  stipulation 
that  the  proof  in  the  first  case  should  be  the  proof  in  the  second, 
and  allowed  it  to  go  to  judgment,  having  lost,  he  will  not  be  heard 
to  complain  because  of  insufiioient  preparation;  and  an  application 
for  a  new  trial  of  the  second  case^  upon  the  ground  of  surprise^ 
is  properly  denied. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa^ 
"Webster  Street,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Stilwell,  C.  F.  Ainsworth,  and  Kibbey  &  Edwards, 
for  Appellants. 

AVhen  there  are  mutual  accounts  between  parties,  the  giv- 
ing? of  a  note,  or  notes,  by  one  to  the  other  is  prima  facie 
evidence  of  the  settlement  of  the  accounts  between  them,  and 
is,  in  the  absence  of  fraud,  conclusive  evidence  that  the 
amounts  for  which  such  notes  are  given  was  at  the  time  of 
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making  actually  owing  from  the  maker  of  such  notes  to  the 
payee  mentioned  therein.  Kinman  v.  Cannefax,  34  Mo.  147 ; 
DeFrest  v.  Bloomingdale,  5  Denio,  304;  Duicher  v.  Porter, 
63  Barb.  15;  Lake  v.  Tyson,  6  N.  Y.  642;  Sperry  v.  Miller, 
16  N.  Y.  407 ;  Sprague  v.  Harmon,  82  N.  Y.  466 ;  Cotherman 
V.  Cotherman,  58  Mich.  465,  25  N.  W.  467 ;  Campbell  Print- 
ing Co.  V.  Yorkton,  11  Misc.  340,  32  N.  Y.  Supp.  263. 

When  the  verdict  is  against  the  weight  of  the  evidence  it 
is  the  duty  of  the  trial  court  t9  set  it  aside  and  grant  a  new 
trial.    Wells  <&  French  v.  Novak,  73  111.  App.  403. 

Newly  discovered  evidence  as  ground  for  a  new  trial  must 
be  such  as  probably  would  have  produced  a  different  verdict 
had  it  been  introduced.  Freeman  v.  Hutchinson,  15  Ind. 
App.  639,  43  N.  B.  16;  Skinner  v.  Walker,  98  Ky.  729,  34 
S.  W.  233 ;  City  of  Paris  v.  Morrell,  52  111.  App.  121 ;  Peyser 
V.  Coney  Island  etc,  Co.,  81  Hun,  70,  30  N.  Y.  Supp.  610. 

A  new  trial  should  be  granted  for  material  evidence  dis- 
covered after  the  trial,  failure  to  discover  it  sooner  being 
due  to  no  negligence  of  the  party.  Standard  Life  etc.  Ins. 
Co.  V.  Askew,  11  Tex.  Civ.  App.  59,  32  S.  W.  31 ;  Halstead 
V.  Horton,  38  W.  Va.  727,  18  S.  E.  953;  Baumgartner  v. 
Hoffman,  9  Utah,  338,  34  Pac.  294 ;  Heintz  v.  Cooper,  104  CaL 
668,  38  Pac.  511 ;  Grogan  v.  Chesapeake  etc.  B.  B.,  39  W.  Va. 
415,  19  S.  E.  563 ;  Atlanta  Cons.  St.  By.  Co.  v.  Beauchamp,  93 
Ga.  6,  19  S.  E.  24 ;  Andrews  v.  MitcheU,  92  Ga.  629,  18  S.  E. 
1017 ;  Lafond  v.  Smith,  8  Wash.  26,  35  Pac.  404. 

Even  on  conflicting  evidence,  there  is  no  abuse  of  discre- 
tion in  granting  a  new  trial,  where  the  evidence  is  conflicting 
and  the  plaintiff  alleges  newly  discovered  evidence.  Dough- 
erty V.  Lewis,  92  Ga.  573,  17  S.  E.  913. 

To  entitle  a  party  to  a  new  trial,  on  the  ground  of  after- 
discovered  evidence,  the  court  must  be  satisfled :  1.  That  the 
existence  of  such  evidence  came  to  the  knowledge  of  the 
party  since  the  trial;  2.  That  it»was  not  owing  to  want  of  due 
diligence  that  it  did  not  come  to  his  knowledge  sooner;  and 
3.  That  if  a  new  trial  was  granted  a  different  verdict  would 
probably  be  rendered.  Taylor  v.  Lyon  Lumber  Co.,  13  Pa* 
Co.  R.  235. 

Motions  for  new  trials  involve  the  inquiry  whether  or  not 
substantial  justice  has  been  done.  Volkommer  v.  Nassau  Elec. 
E.  Co.,  23  App.  Div.  88,  48  N.  Y.  Supp.  372. 
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Where  the  newly  discovered  testimony  goes  to  the  founda- 
tion of  plaintiflP's  claim  it  cannot  be  considered  as  merely 
cumulative.  Berberich  v.  Louisville  Bridge  Co.,  20  Ky.  Law 
Eep.  467,  46  S.  W.  691. 

If  the  newly  discovered  evidence  is  sufficient  to  render  a 
different  verdict  probable,  a  new  trial  may  be  granted.  Smith 
V.  Matthews,  21  Misc.  150,  47  N.  Y.  Supp.  96. 

Newly  discovered  evidence  which  relates  to  distinct  facts 
of  a  character  different  from  that  offered  at  the  trial,  though 
tending  to  establish  the  same  ground  of  claim  or  defense,  is 
not  cumulative.  Keeler  v.  Jacobs,  87  Wis.  545,  58  N.  W.  1107 ; 
Kline  v.  Gibson,  8  Ky.  Law  Rep.  343,  2  S.  W.  116 ;  Hilbum 
V.  Harris,  2  Tex.  Civ.  App.  395,  21  S.  W.  572. 

Joseph  Campbell,  and  Millay  &  Bennett,  for  Appellee. 

Where  there  is  evidence  to  sustain  the  decision  of  the  trial 
court  the  judgment  will  be  affirmed,  although  the  appellate 
court  might  have  found  otherwise  if  sitting  as  a  trial  court. 
Barry  v.  Coughlin,  90  Cal.  220,  27  Pac.  197. 

If  the  testimony  of  the  appellee  is  believed,  he  was  entitled 
to  recover.  It  was  given  credence  by  the  trial  court,  and  the 
appellate  court  will  not  pass  upon  the  credibility  of  witnesses 
who  have  testified  in  the  court  below.  Olevas  v.  Olevas,  61 
Cal.  386;  Hardenburg  v.  Bacon,  33  Cal.  356. 

When  one  is  surprised  by  the  evidence  of  the  adverse  party, 
he  must  apply  to  the  trial  court  for  time  to  get  evidence  to 
meet  it.  Ferrer  v.  Home  Mutual  Ins.  Co,,  47  Cal.  416 ;  Doyle 
V.  Hurld,  38  Cal.  456 ;  Schellhous  v.  Ball,  29  Cal.  608 ;  Live 
Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40;  Bailey  v.  Richardson, 
66  Cal.  416,  5  Pac.  910. 

SLOAN,  J.— On  the  fifteenth  day  of  August,  1893,  the 
Hartford  Banking  Company,  a  corporation  duly  organized 
under  the  laws  of  the  territory  of  Arizona,  and  doing  a  bank- 
ing business  in  the  city  of  Phoenix,  executed  and  delivered  to 
J.  E.  Walker  a  deed  of  assignment  of  all  the  property  be- 
longing to  the  bank, — real,  personal,  and  mixed, — in  trust 
for  the  benefit  of  the  creditors  of  the  company.  The  books 
of  the  bank  at  the  time  of  the  assignment  showed  that  appel- 
lee, C.  H.  Gray,  was  indebted  to  the  bank  for  overdrafts  in 
the  sum  of  $4,803.89.    On  the  thirteenth  day  of  June,  1895, 
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said  assignee  brought  suit  to  recover  from  said  Gray  the 
amount  of  said  indebtedness  as  shown  by  the  books  of  the 
bank.  The  answer  of  Gray  to  the  complaint  in  this  action 
contained  a  general  denial,  and  by  way  of  special  defense  set 
up  that  between  the  thirtieth  day  of  May,  1895,  and  the  first 
day  of  June,  1897,  the  defendant,  for  the  use  and  benefit  of 
the  plaintiff's  assignor,  the  Hartford  Banking  Company,  ad- 
vanced and  paid  over  to  the  Bank  of  British  Columbia  the 
sum  of  $8,528,  in  which  said  sum  said  banking  company  was 
indebted  to  the  Bank  of  British  Columbia;  that  neither  the 
plaintiflE  nor  said  Hartford  Banking  Company  had  repaid 
said  sum  to  the  defendant,  or  any  part  thereof.  By  way  of 
further  answer  and  counterclaim,  the  answer  alleged  that  at 
various  times  between  the  first  day  of  January,  1889,  and  the 
first  day  of  July,  1893,  said  defendant  deposited  with  the  said 
Hartford  Banking  Company  large  sums  of  money,  aggregat- 
ing the  sum  of  thirteen  thousand  dollars,  for  the  use  of  de- 
fendant  (to  be  drawn  out  and  used  by  him) ;  that  on  the 

day  of  January,  1893,  said  defendant  demanded  of  said 

banking  company  said  sum  of  thirteen  thousand  dollars ;  and 
that  the  said  bank  had  failed  and  refused  to  pay  the  same,  or 
any  part  thereof, — and  prayed  that  the  said  Hartford  Bank- 
ing Company  be  made  a  party  to  the  action,  and  that  defend- 
ant recover  judgment  for  said  sum  of  thirteen  thousand  dol- 
lars, with  interest;  and  that  the  plaintiff  be  ordered  to  pay 
the  same  out  of  any  funds  he  might  have  belonging  to  said 
banking  company ;  and  for  costs.  No  answer  was  filed  by  the 
plaintiff  in  this  action  to  the  defendant's  counterclaim. 

The  record  discloses  that  at  the  time  of  the  institution  of 
the  above  action  there  was  pending  in  the  district  court  of 
Maricopa  County  an  action  brought  by  said  C.  H.  Gray  and 
Mary  A.  Gray,  his  wife,  against  the  said  Hartford  Banking 
Company  and  said  J.  E.  Walker,  assignee  of  said  company. 
The  object  of  this  suit  was  to  obtain  an  injunction  against 
Walker,  as  assignee,  restraining  him  from  proceeding  with 
the  sale  of  certain  premises  owned  by  plaintiffis  under  a 
judgment  obtained  by  the  Bank  of  British  Columbia  against 
said  plaintiffs  for  the  sum  of  $10,057.82,  including  interest 
and  costs,  and  the  foreclosure  of  certain  mortgage  liiens 
against  said  premises,  which  said  judgment  had  been  assigned 
to  said  Walker,  a&  the  assignee  of  said  Hartford  Banking 
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Company.  As  a  ground  for  said  relief,  plaintiflEs  in  this  suit 
set  up  that  the  said  judgment  represented  an  indebtedness 
which  had  been  evidenced  by  two  promissory  notes  of  five 
thousand  dollars  each,  each  secured  by  a  mortgage  on  prem- 
ises belonging  to  said  C.  H.  and  Mary  A.  Gray,  and  that 
these  notes  and  mortgages  were  given  to  said  Hartford  Bank- 
ing Company  without  any  consideration  whatever,  and  were 
accommodation  paper  merely.  The  complaint  in  injunction 
further  alleged  that  said  Gray  had  paid  the  Bank  of  British 
Columbia  on  said  notes  and  mortgages  the  sum  of  $8,520,  for 
which  judgment  was  asked  against  said  Walker,  as  assignee, 
for  said  amount,  together  with  the  costs. 

When  these  two  cases  were  called  for  trial,  they  were,  by 
the  consent  of  parties,  tried  together;  the  testimony  in  the 
injunction  case  being  first  taken,  and  by  stipulation,  so  far 
as  applicable,  was  considered  as  oflPered  in  the  case  of  Walker, 
as  assignee,  against  C.  H.  Gray.  In  the  injunction  suit  the 
court  found  that  the  plaintiflEs  had  failed  to  establish  any 
equitable  ground  for  enjoining  the  enforcement  of  the  judg- 
ment obtained  by  the  Bank  of  British  Columbia,  and  assigned 
to  Walker  as  assignee,  upon  which  judgment  there  was  an  un- 
paid balance  of  $5,154.51,  and  dismissed  the  action. 

In  the  suit  of  Walker,  assignee,  against  C.  H.  Gray,  the 
findings  of  fact  made  by  the  court  were  as  follows:  ** First. 
That  on  the  15th  day  of  August,  1893,  the  Hartford  Bank- 
ing  Company  executed  and  delivered  to  the  plaintiff  a  deed 
of  assignment,  in  trust  and  for  the  benefit  of  all  its  creditors, 
of  all  the  property  belonging  to  said  banking  corporation, 
and  that  plaintiflf  is  the  duly  qualified  and  acting  trustee  of 
said  corporation.  Second.  That  in  divers  sums  and  at  divers 
times  between  the  1st  day  of  January,  1889,  and  the  1st  day 
of  July,  1893,  the  said  defendant,  C.  H.  Gray,  deposited 
with  the  Hartford  Banking  Company,  ^o  be  placed  to  the 
credit  of  said  defendant,  and  to  be  drawn  out  on  checks  of 
said  defendant  when  he  should  so  elect,  the  total  sum  of 
$51,851.36,  and  with  said  sum  so  deposited  by  defendant  with 
the  said  Hartford  Banking  Company,  was  included  the  sum 
of  $31,500  so  deposited  by  the  defendant  with  the  Hartford 
Banking  Company  on  the  12th  day  of  November,  1890,  and 
of  which  said  sum  $22,000  only  was  placed  to  the  credit  of 
said  defendant  by  the  said  Hartford  Banking  Company,  and 
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the  remainder  thereof,  to  wit,  the  sum  of  $9,500,  was  by  the 
cashier  of  the  said  Hartford  Banking  Company  wrongfully, 
and  without  the  knowledge  or  consent  of  said  defendant, 
C.  H.  Gray,  placed  to  the  credit  of  B.  H.  Hiller,  trustee; 
that  the  said  sum  of  $51,851.36  deposited  by  the  defendant, 
C.  H.  Gray,  with  the  Hartford  Banking  Company,  also  in- 
cluded the  sum  of  $1,000  so  deposited  by  the  said  defendant 
on  November  12,  1890,  to  be  drawn  out  by  the  said  defendant 
on  the  performance  of  certain  conditions  by  the  said  defend- 
ant, and  that  thereafter  the  said  conditions  were  duly  per- 
formed by  the  said  defendant,  and  the  bank  has  undoubtedly 
received  authority  to  pay  said  $1,000,  but  that  said  assignee 
placed  it  to  the  credit  of  said  defendant  in  the  books  of  the 
said  bank;  and  that  the  defendant  never  drew  out  the  same, 
and  is  now  entitled  to  the  same  against  the  plaintiff  herein. 
Third.  That  between  the  1st  day  of  January,  1889,  and  the 
1st  day  of  July,  1893,  said  defendant  drew  out  of  said  bank 
the  sum  of  $46,155.76,  which  said  amount  includes  the  sum 
of  $4,803.89  mentioned  in  the  complaint  of  plaintiff  herein, 
and  for  which  suit  was  brought  by  the  plaintiff.  Fourth. 
That  on  the  15th  day  of  August,  1893,  the  date  upon  which 
said  Hartford  Banking  Company  made  said  assignment,  it 
was  indebted  to  said  defendant  upon  said  deposits  in  the  sum 
of  $5,696.11,  no  part  of  which  has  been  paid  to  the  said  de- 
fendant." Under  these  findings,  the  court  gave  judgmenf 
for  the  defendant,  Gray,  in  the  sum  found  due  him, — ^to  wit, 
$5,696.11, — less  the  amount  due  from  said  C.  H.  and  Mary  A. 
Gray  to  Walker,  as  the  assignee  of  the  Hartford  Banking 
Company,  under  the  judgment  of  foreclosure  rendered  in  the 
suit  of  the  Bank  of  British  Columbia  against  C.  H.  Gray  and 
Mary  A.  Gray, — ^to  wit,  the  sum  of  $5,154.51.  This  left  a 
balance  of  $541.60,  which  sum,  together  with  the  costs. 
Walker,  as  assignee,  was  ordered  and  adjudged  to  pay  to  said 
C.  H.  Gray  out  of  any  funds  in  his  hands  as  such  assignee,  or 
that  might  thereafter  come  into  his  hands,  belonging  to  the 
Hartford  Banking  Company,  at  the  same  ratio  as  other  debts 
of  said  company. 

The  appellant,  Walker,  filed  his  motion  for  a  new  trial,  in 
which  he  set  up  that  at  the  trial  of  the  action  he  was  taken 
by  surprise,  in  that,  from  the  answer  and  counterclaim  filed, 
he  was  led  to  expect  that  Gray's  defense  would  be  limited  to 


366  Walker  v.  Qrat.  [6  Ariz. 

proof  that  the  sum  of  $8,528,  alleged  to  have  been  paid  the 
Bank  of  British  Columbia,  had  been  paid  for  the  benefit  of 
said  Hartford  Banking  Company  under  the  notes  given  as 
accomodation  paper,  and  to  proof  that  between  the  first  day 
of  January,  1889,  and  the  first  day  of  July,  1893,  he  had 
deposited  with  said  Hartford  Banking  Company  the  sum  of 
thirteen  thousand  dollars,  which  had  not  been  drawn  by  him 
or  paid  to  him  by  said  bank;  that  upon  the  trial  Gray  was 
permitted  to  testify,  over  objection,  that  on  or  about  Novem- 
ber 12,  1890,  a  certain  check  for  thirty-one  thousand  five 
hundred  dollars  had  been  deposited  by  him  in  the  said  bank, 
which  should  have  been  credited  to  him  on  the  books  of  the 
company,  but  that  in  fact  but  twenty-two  thousand  dollars 
of  this  sum  was  so  credited,  and  that  the  balance  of  nine 
thousand  five  hundred  dollars  was  placed  by  one  E.  H.  Hil- 
ler,  cashier  of  said  bank,  to  the  account  of  E.  H.  Hiller, 
trustee,  without  authority,  and  without  his  knowledge  and 
consent,  and  that  the  said  sum  of  nine  thousand  five  hundred 
dollars  was  due  him  from  said  bank,  and  for  which  he  should 
be  credited ;  that  there  was  nothing  in  the  pleadings  to  indi- 
cate that  an  issue  would  arise  as  to  the  proper  disposition  of 
the  nine  thousand  five  hundred  dollars,  and  that,  had  he 
known  or  anticipated  that  such  an  issue  would  arise,  he  would 
have  been  prepared  to  have  met  the  issue  with  the  production 
of  testimony  showing  that  Gray  had  been  credited  by  the 
bank  in  the  total  amount  due  him,  and  that  the  nine  thousand 
five  hundred  dollars  placed  to  the  credit  of  E.  H.  Hiller, 
trustee,  was  not  the  money  of  said  C.  H.  Gray,  but  the  money 
of  said  E.  H.  Hiller,  trustee ;  that  since  the  trial  of  the  action 
he  has  learned  by  the  affidavits  of  one  A.  G.  Hubbard  and 
said  E.  H.  Hiller  that  the  said  nine  thousand  five  hundred 
dollars  was  a  part  of  the  thirty-one  thousand  five  hundred 
dollars  paid  into  the  bank  on  a  check  payable  to  the  order  of 
said  E.  H.  Hiller,  twenty-two  thousand  dollars  of  which  last 
amount  was  to  be  paid  to  said  Gray,  and  the  said  nine  thou- 
sand five  hundred  dollars  was  for  the  purpose  of  paying  cer- 
tain indebtedness  of  said  Gray,  and  certain  costs  incurred  in 
a  suit  wherein  said  Gray  was  a  party;  that  the  testimony  of 
said  Hubbard  and  said  Hiller  could  have  been  obtained  by 
him,  had  he  known  or  expected,  or  had  reason  to  know  or 
expect,  that  said  testimony  would  be  material  in  the  trial  of 
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said  action.  The  court  overruled  the  motion  for  a  new  trial, 
from  which  ruling  and  from  the  judgment  Walker  appeals. 
Six  assignments  of  error  were  made  by  counsel  for  ap- 
pellant in  their  brief.  The  first  two  were  based  upon  the 
reception  of  evidence  on  the  part  of  appellee,  Gray,  and  the 
rulings  of  the  court  thereon, — particularly  upon  the  admis- 
sion of  the  testimony  of  Gray  relating  to  the  check  for  thirty- 
one  thousand  five  hundred  dollars,  and  the  misappropriation 
by  the  cashier  of  the  bank  of  nine  thousand  five  hundred  dol- 
lars, part  of  the  proceeds  of  the  check.  It  is  contended  that 
neither  the  answer  nor  the  counterclaim  filed  in  this  action 
supports  this  evidence.  This  testimony  was  put  in  in  the 
injunction  case,  in  which  the  transactions  between  Gray  and 
the  bank  were  fully  gone  into.  When  the  testimony  was 
introduced,  the  objection  was  made  by  counsel  for  appellant 
that  it  was  ** immaterial,  irrelevant,  and  incompetent."  The 
question  that  no  issue  was  made  by  the  pleadings  which  ren- 
dered the  testimony  of  Gray  as  to  the  misappropriation  of  the 
nine  thousand  five  hundred  dollars  admissible  was  not  raised. 
Again,  as  we  have  seen,  at  the  close  of  the  testimony  put  in 
in  the  injunction  case,  counsel  for  appellant  stipulated  in 
open  court  that  said  testimony,  in  so  far  as  applicable,  should 
be  considered  by  the  court,  and  taken  as  the  proof  in  this 
case.  The  record  does  not  show  that  the  court,  in  ruling  upon 
the  objections  made  to  the  introduction  of  evidence  in  the 
injunction  case,  did  so  with  reference  to  the  state  of  the 
pleadings  in  this  case.  Appellant,  therefore,  in  order  to 
save  an  exception  to  the  admission  of  testimony  given  in  the 
former  case  relating  to  the  subject-matter  of  this  action  on 
the  ground  of  insufficient  allegations  in  appellee's  answer  and 
cross-complaint,  should  have,  as  a  part  of  his  stipulation, 
raised  the  point,  and  not  waited  until  after  the  court's  de- 
cision. Had  the  cross-complaint  been  so  radically  defective 
as  not  to  support  a  judgment  thereon,  no  objection  or  excep- 
tion thereto  was  necessary  in  order  to  save  the  point.  An 
inspection,  however,  of  the  counterclaim,  will  show  that  it  is 
sufiicient  in  this  respect,  no  matter  how  great  the  variance 
between  the  allegations  of  such  counterclaim  and  the  proof 
may  have  been,  as  it  clearly  stated  a  cause  of  action.  We 
hold,  therefore,  that  appellant  waived  his  objection  by  his 
stipulation  and  failure  to  raise  the  point  at  any  time  during 
the  trial. 
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The  third  and  fourth  afisignments  of  error  are  based  upon 
the  insujBfieiency  of  the  evidence  to  support  the  judgment. 
It  is  contended  in  support  of  these  assignments  that  appellant 
was  concluded  from  claiming  that  the  bank  misappropriated 
the  sum  of  nine  thousand  five  hundred  dollars  out  of  the 
proceeds  of  the  check  for  thirty-one  thousand  five  hundred 
dollars  deposited  by  him  with  the  Hartford  Banking  Com- 
pany, and  that  he  therefore  should  be  credited  with  that 
amount,  because  subsequently  he  gave  to  the  bank  two  notes, 
for  five  thousand  dollars  each,  secured  by  mortgage  on  his 
homestead  and  other  real  estate,  as  found  by  the  court  in  the 
judgment  rendered  in  the  injunction  case.  In  support  of  this 
contention,  counsel  for  appellant  cite  a  large  number  of 
authorities.  None  of  these,  however,  go  to  the  extent  of  hold- 
ing that  the  giving  of  a  note  is  conclusive  evidence  of  a 
settlement  of  all  accounts  between  the  parties,  and  that  the 
amount  expressed  in  the  note  represented  the  exact  indebted- 
ness of  the  maker  to  the  payee,  as  a  result  of  such  settlement. 
The  farthest  extent  to  which  these  cases  go  is  that  the  giving 
of  a  note  where  there  are  mutual  accounts  between  the  maker 
and  payee  is  prir.ia  facie  evidence  of  a  settlement  of  the 
accounts,  and  that  the  amount  expressed  in  such  note  actually 
represents  a  balance  due  from  the  maker  to  the  payee.  Such 
a  note  is  not  held,  in  other  words,  to  be  conclusive  evidence 
that  the  maker  was  actually  indebted  to  the  payee  in  the 
amount  mentioned  therein,  as  a  result  of  a  complete  and  full 
settlement  of  mutual  accounts,  but  only  to  raise  a  presump- 
tion of  this  fact,  which  may  be  overturned  by  competent 
evidence. 

The  fifth  and  sixth  assignments  of  error  have  reference  to 
the  action  of  the  court  in  overruling  appellant's  motion  for 
a  new  trial  upon  the  ground  of  surprise  and  newly-discovered 
evidence.  Appellant  contends  that  the  trial  court  erred  in 
not  granting  him  a  new  trial  for  the  reason  that  he  was  taken 
by  surprise  by  the  testimony  of  Qray  relative  to  the  mis- 
appropriation by  the  cashier,  Hiller,  o.f  the  nine  thousand 
five  hundred  dollars,  because  there  was  nothing  in  the  answer 
or  counterclaim  of  appellee,  Gray,  to  indicate  that  any  such 
defense  would  be  made,  and  for  the  reason  that  the  affidavits 
of  A.  G.  Hubbard,  of  the  firm  of  Hubbard  &  Bowers,  who 
drew  the  check  for  thirty-one  thousand  five  hundred  doUarSi 
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and  the  aflSdavit  of  the  cashier,  E.  H.  Hiller,  made  part  of  the 
motion,  contradicted  the  testimony  of  Gray,  and  showed  that 
the  latter  had  been  credited  with  the  full  amount  of  the  pro- 
ceeds of  said  check  for  thirty-one  thousand  five  hundred  dol- 
lars which  was  due  him,  and  that  there  was  no  misappropria- 
tion of  the  remainder,  as  was  claimed  by  him,  and  for  the  fur- 
ther reason  that  if  appellant  had  had  reason  to  expect  or  had 
had  knowledge  that  such  a  defense  would  be  made,  he  would 
have  had  the  testimony  of  said  Bowers  [Hubbard]  and  of  said 
Hiller  on  the  trial  of  the  cause.    Surprise  which  is  the  result 
of  no  lack  of  diligence,  and  which  operated  to  the  prejudice 
of  the  party  surprised,  upon  the  trial,  and  prevented  his 
obtaining  evidence  material  and  competent,  is  a  good  ground 
for  the  granting  of  a  new  trial.    The  party  aflPected,  however, 
must  first  have  exhausted  all  his  other  remedies,  before  he  is 
entitled  to  a  new  trial.    He  will  not  be  permitted  to  take  his 
chances  of  obtaining  a  verdict  or  decision,  and  to  then  for  the 
first  time  avail  himself  of  the. point  on  motion  for  a  new 
trial.    As  we  have  seen,  the  testimony  of  Gray  was  put  in  in 
the  injunction  case.     The  records  show  that  this  cause  was 
begun  on  the  twenty-eighth  day  of  May,  1898,  and  concluded 
on  the  ninth  day  of  June,  1898.     Gray  was  the  first  witness 
called  in  the  action.  The  record  fails  to  disclose  that  appellant 
made  any  application  to  the  court  for  a  continuance  in  the 
injunction  case  in  order  that  he  might  meet  the  testimony  of 
appellee  which  he  claims  occasioned  his  surprise;  nor  does 
it  show  that  at  the  conclusion  of  the  injunction  case  he  made 
an  application  for  a  postponement  of  the  hearing  of  this  case 
in  order  that  he  might  procure  the  testimony  of  Hubbard 
and  Hiller;  nor  did  he  call  the  court's  attention  to  the  fact 
that  the  testimony  of  Gray  made  it  necessary  that  he  should 
procure  the  testimony  of  other  witnesses  than  those  then  in 
attendance  on  the  court.    The  appellant  had  abundant  oppor- 
tunity to  apply  to  the  court  for  a  continuance  of  this  cause 
upon  the  ground  of  surprise,  and  during  the  trial  of  the 
injunction  suit  had  abundant  time  within  which  to  consider 
and  determine  whether  the  testimony  of  Hiller  or  other  wit- 
nesses would  have  been  needed  to  meet  the  testimony  of  Gray 
in  this  suit.    His  silence  upon  the  point  of  surprise  during  the 
trial  of  the  injunction  case,  and  his  willingness  to  enter  upon 
the  hearing  of  this  cause  under  stipulation  that  the  proof  in 
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the  injunction  case  should  be  the  proof  in  this  case,  indi- 
cated that  he  was  content  to  submit  the  question  as  to  the 
misappropriation  by  the  bank  of  the  nine  thousand  five  hun- 
dred dollars  as  claimed  by  Gray,  on  his  part,  upon  the  evi- 
dence of  the  books  of  the  company,  and  upon  the  other  evi- 
dence in  the  cause.  And,  having  lost,  he  should  not  there- 
after be  heard  to  complain  because  of  insufficient  preparation 
to  meet  the  issues  as  raised  by  appellee.  For  that  reason,  we 
do  not  think  the  trial  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  The  judgment  of  the  court  below  is 
affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 
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JAMES  H.  McCLINTOCK  et  al..  Defendants  and  Appel- 
lants,  V.  J.  H.  BOLTON,  Defendant  and  Appellee. 
J.  C.  GOODWIN,  Intervener. 

1.  Appeal    and    Error — ^Record — ^Assignments    or    Esrob — Matters 

WITHOUT  THE  RECORD — ArFiDAViTs. — This  couit  may  not  regard 
assignments  of  error  which  are  based  upon  no  matter  of  record 
in  a  cause,  but  which  are  supported  wholly  by  the  affidavit  of 
counsel  for  appellant. 

2.  Same — Jurisdiction  op  Trial  court — Cannot  be  Questioned  on 

Appeal  where  there  is  a  General  Appearance  Below. — Appel- 
lant cannot  on  appeal  question  the  jurisdiction  of  the  lower  court 
where  the  record  shows  a  general  appearance  below. 

8.  Pleading — Answer — Cross-Complaint — ^Nature  of  to  be  Detebp 
MINED  BY  Defense. — The  character  of  a  pleading,  and  whether  it 
be  an  answer  or  a  cross-complaint,  must  be  determined  from  th» 
nature  of  the  defense  as  made,  no  matter  what  the  pleader  may 
choose  to  term  it. 

4.  Same — Same — Tender — Defense — ^Needs  no  Replication. — Tender^ 
like  a  plea  of  payment,  is  but  a  defense,  and,  when  set  up  in  an 
answer,  needs  no  replication,  under  our  system  of  pleading. 

6.  Same  —  Same  —  Foreclosure  —  Invalidity  of  Indebtedness — Re- 
quires NO  Answer. — A  plea  to  a  suit  to  foreclose  a  mortgage^ 
denominated  a  cross-complaint,  setting  up  that  the  note  and  mort- 
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gage  sued  upon  did  not  represent  a  valid  indebtedness,  is  in 
effect  a  denial  that  the  mortgages  were  valid  and  subsisting  liens 
against  the  premises,  matter  which  the  court  was  required  to 
find  before  any  valid  judgment  of  foreclosure  could  be  made,  and 
is  not  in  the  nature  of  a  cross-complaint,  and  requires  no  answer. 

6.  Interest — Note — Attornet's  Fees — Bear  Interest  at  Legal  Bate. 

— It  is  error  to  render  judgment  upon  a  note  bearing  interest  and 
providiug  an  attorney  fee  in  event  of  suit,  for  the  amount  of  the 
note  and  attorney  fee  with  interest  upon  the  whole  at  the  rate 
mentioned  in  the  note.  The  attorney  fee  should  bear  interest 
at  the  legal  rate. 

7.  Same — Judgment — ^Action  on — Conformity  to  Former  Judgment — 

Interest — ^Legal  Bate. — ^A  judgment  in  an  action  upon  a  judgment 
should  correspond  therewith  as  to  the  interest  upon  the  principal 
sum,  but  the  interest  upon  the  interest  accrued  under  the  former 
judgment  should  be  computed  at  the  legal  rate. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Modified. 

A.  J.  Daggs,  for  Appellants. 

It  is  the  order  of  the  court  transferring  the  case  to  another 
district  for  trial  that  transfers  the  jurisdiction,  and  when 
the  court  having  the  power  to  make  it  does  make  it,  it  vests 
the  jurisdiction  ipso  facto  in  the  court  to  which  it  is  sent, 
and  nothing  but  an  order  from  the  court  to  which  it  is  sent 
remanding  this  case  back  can  ever  again  reinvest  the  original 
court  with  jurisdiction.  Hatch  v.  Galvin,  50  Cal.  441;  Ry- 
bum  V.  Pryor,  10  Ark.  417;  Ooodhue  v.  People,  94  111.  37; 
Fan  V.  Fuller,  12  Iowa,  83 ;  Wormley  v.  Canal  Dist.,  45  Iowa, 
666;  Smith  v.  Commonwealth,  95  Ky.  322,  25  S.  W.  106; 
Dimmit  v.  Rollins,  74  Tex.  441,  12  S.  W.  94;  State  v.  Com/p- 
ton,  77  Wis.  460,  46  N.  W.  535 ;  Fatt  v.  Fatt,  78  Wis.  633, 
48  N.  W.  52 ;  Ammons  v.  State,  9  Fla.  530 ;  Walcott  v.  Wal- 
cott,  32  Wis.  63 ;  Franco-Texan  Land  Co.  v.  Howe,  3  Tex.  Civ. 
App.  315,  22  S.  W.  766. 

W.  J.  Kingsbury,  and  Kibbey  &  Edwards,  for  Appellee. 

**If  a  court  has  once  jurisdiction,  and  shall  so  have  exer- 
cised it  as  to  have  lost  jurisdiction  it  may  be  restored  by  the 
consent  of  the  parties."  Taylor  v.  Atlantic  and  Pacific  R.  R. 
Co.,  68  Mo.  397 ;  Oager  v.  Doe,  29  Ala.  341. 
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SLOAN,  J.— On  the  twenty-first  day  of  July,  1894,  John 
H.  Bolton  brought  suit  in  the  district  court  of  Maricopa 
County  against  James  H.  McClintock,  A.  J.  Daggs,  and  P.  J. 
Cole  to  foreclose   a  mortgage  on  the  southeast  quarter  of 
section  twenty-two,  township  1  south,  range  4  east,  of  the 
Gila  and  Salt  River  base  and  meridian,  executed  by  defendant 
James  H.  McClintock  to  secure  his  promissory  note  in  the 
sum  of  five  hundred  and  fifty  dollars,  dated  December  30, 
1890,  and  made  payable  to  said  John  H.  Bolton.    The  com- 
plaint alleged  that  the  defendants  A.  J.  Daggs  and  P.  J. 
Cole  had,  or  claimed  to  have,  some  interest  in  or  lien  on  said 
mortgaged  premises  which  had  accrued  since  the  execution 
of  the  mortgage.     Personal  service  was  had  upon  the  de- 
fendants McClintock  and  Cole,  and  service  by  publication 
was  had  on  defendant  A.  J.  Daggs.     Default  was  taken 
against  all  of  the  defendants,  and  at  the  November,  1894, 
term  of  said  court,  judgment  by  default  was  duly  entered 
against  McClintock  in  the  sum  of  five  hundred  and  fifty  dol- 
lars, with  interest  on  the  same  at  the  rate  of  one  and  one  half 
per  cent  per  month,  compounded  quarterly  from  the  seventh 
day  of  July,  1893,  until  paid,  and  for  the  sum  of  fifty-five 
dollars  attorney's  fees  and  for  all  costs  of  suit,  and  a  de- 
cree entered  foreclosing  the  mortgage  lien  on  said  premises, 
and  directing  the  sale  of  the  same  to  satisfy  said  judgment. 
On  the  nineteenth  day  of  March,  1895,  and  during  the  term 
at  which  said  judgment  was  entered,   one   J.   C.   Goodwin 
applied  to  the  courts  for  an  order  setting  aside  said  judgment, 
and  permitting  him  to  intervene  in  the  said  action.    The  order 
was  consented  to  by  Bolton,  the  plaintiff  in  the  case,  and 
J.  C.  Goodwin  was  permitted  to  intervene  and  file  an  answer 
to  the  cause  of  action  set  up  by  the  plaintiff.    In  this  answer 
Goodwin  set  forth  that  on  October  16,  1893,  said  James  H. 
McClintock  and  Sara  A.  McClintock  gave  their  promissory 
note  to  the  Phoenix  National  Bank,  of  Phoenix,  Arizona,  in  the 
sum  of  three  hundred  dollars,  payable  on  the  sixteenth  day 
of  April,  1894,  and  drawing  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month  from  date  until  paid,  and  pro- 
viding for  an  attorney's  fee  of  ten  per  cent  upon  the  amount 
due  in  case  of  suit ;  that  said  note  was  secured  by  mortgage 
on  the  said  southeast  quarter  of  section  twenty-two,  town- 
ship 1  south,  range  4  east,  etc. ;  that  thereafter  the  said  Ph(B- 
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nix  National  Bank  instituted  suit  against  the  said  James  H. 
McClintock  and  Sara  A.  McClintock  in  the  said  district  court, 
and  on  the  twenty-third  day  of  November,  1894,  obtained 
judgment  in  its  favor  for  the  sum  of  $389.50,  and  for  the 
foreclosure  of  said  mortgage ;  that  said  judgment,  on  the  16th 
of  March,  1895,  had  been  duly  assigned  and  transferred  to 
the  intervener,  who  then  became  the  legal  owner  and  holder 
thereof.    Intervener  prayed  that  the  sum  due  on  said  judg- 
ment be  declared  a  lien  on  the  said  real  estate  second  to  the 
lien  of  the  plaintiff  Bolton,  and  that  the  said  real  estate  be 
decreed  and  directed  to  be  sold,  and  from  the  proceeds  thereof 
there  be  first  paid  the  claim  of  the  plaintiff,  and,  second, 
intervener's  claim.     The  order  setting  aside  the  judgment 
was  made  by  the  Honorable  John  J.  Hawkins,  district  judge.^ 
Subsequently,  and  during  the  same  term,  the  defendant  A.  J. 
Daggs  appeared  before  said  court  by  counsel,  and  applied 
for  an  order  suspending  all  further  proceedings  in  the  cause 
until  the  further  order  of  the  court,  which  was  accordingly 
entered.     Subsequently,  and  during  the  same  term,  the  fol- 
lowing order  was  entered  by  the  Honorable  A.  C.  Baker,  pre- 
siding judge  of  said  district  court:    **The  court,  on  its  own 
motion,  orders  that  this  case  be,  and  the  same  is  hereby,  trans- 
ferred to  the  fourth  judicial  district  in  and  for  the  county 
of  Yavapai  for  trial,  for  the  reason  that  the  judge  of  this 
court  is  disqualified  to  try  the  same."    The  record  does  not 
disclose  any  other  proceedings  in  the  cause  until  April  3, 
1897,  which  was  a  regular  judicial  day  of  the  November, 
1896,  term  of  said  court.    The  minutes  of  the  court  for  this 
day  show  that,  on  motion  of  the  attorney  for  the  defendants, 
it  was  ordered  that  the  order  theretofore  entered,  transfer- 
ring the  cause  to  Yavapai  County  for  trial  before  the  Honor- 
able John  J.  Hawkins,  be  vacated  and  set  aside,  and  the 
papers  in  the  cause  returned  to  the  clerk  of  the  said  district 
court  in  and  for  Maricopa  County,  and  the  cause  be  placed 
upon  the  docket  for  trial.    On  December  11,  1897,  and  at  the 
November,  1897,  term  of  said  court,  the  defendant  A.  J. 
Daggs  appeared,  and  moved  the  court  to  strike  the  cause  from 
the  docket  for  want  of  jurisdiction.     This  motion  was  de- 
nied.   During  the  May  term,  1898,  of  said  court,  the  London 
Company,  by  A.  J.  Daggs,  its  attorney,  moved  the  court  for 
leave  to  file  an  application  to  intervene  in  the  cause,  which 
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motion  was  granted.    The  record  does  not  show  whether  the 
application  was  thereafter  actually  made,  or  whether,  when 
made,  the  London  Company  was  permitted  to  intervene  in  the 
action.    On  October  8,  1898,  the  cause  was  set  down  for  trial 
for  the  eighteenth  day  of  October,  1898.    On  October  15, 1898, 
defendant  A.  J.  Daggs  applied  to  the  court  for  an  order  set- 
tmg  aside  the  default  theretofore, — ^to  wit,  on  the  13th  of  No- 
vember, 1894, — entered  against  him  in  the  cause,  and  that  he 
be  allowed  to  file  his  answer  therein.     Thereupon  the  court 
ordered  the  default  set  aside,  and  granted  said  defendant  leave 
to  file  his  answer,  and  the  answer  was  thereupon  filed  by  said 
defendant.    Upon  the  trial  of  the  action,  testimony  was  intro- 
duced upon  behalf  of  the  plaintiff,  as  well  as  upon  behalf  of 
the  intervener,  J.  C.  Goodwin.    No  testimony  was  introduced 
by  or  on  behalf  of  defendant  Daggs.     The  latter  contented 
himself  with  objecting  to  the  introduction  of  testimony  on  the 
part  of  plaintiff  and  intervener,  upon  the  ground  that  no 
answer  had  been  filed  by  them  to  what  he  termed  his  verified 
cross-bill.     The  court  found  that  the  interest  of  plaintiff 
John  H.  Bolton  in  and  to  the  note  and  mortgage  sued  upon  by 
him  had  been,  since  the  commencement  of  the  suit,  assigned 
and  transferred  to  Mary  Goodwin,  and  ordered  that  said 
Mary  Goodwin  be  substituted  as  the  party  plaintiff  in  the 
suit,  and  that  the  proceedings  thereafter  should  be  prosecuted 
in  her  name,  as  plaintiff,  as  the  legal  successor  in  interest  of 
said  John  H.  Bolton.    The  court  further  found  from  the  proof 
that  there  was  due  to  the  said  Mary  Goodwin  upon  the 
note  of  the  defendant  James  H.  McClintock,  given  to  the  said 
John  H.  Bolton  and  assigned  to  said  Mary  Goodwin,  the  sum 
of  $1,405.40  principal  and  interest,  and  the  further  sum  of 
$140.54  attorney's  fees.    The  court  further  found  that  there 
was  due  and  unpaid  upon  the  judgment  theretofore  obtained 
by  the  Phoenix  National  Bank  against  James  H.  McClintock 
and  Sara  A.  McClintock,  and  which  had  theretofore  been 
assigned  to  intervener  James  C.  Goodwin,  the  sum  of  $648.67, 
being  the  amount  of  principal,  interest,  and  coists  due.    The 
court  further  found  that  the  amount  due  plaintiff  was  secured 
by  mortgage  on  the  lands  described  in  the  complaint,  and  that 
the  said  mortgage  constituted  the  first  lien  upon  the  same, 
and  further  found  that  the  amount  due  intervener  J.  C. 
Goodwin  constituted  a  second  lien  upon  said  premises.    The 
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<sourt  ordered,  adjudged,  and  decreed  that  the  said  premises 
be  sold  according  to  law,  and  that  out  of  the  proceeds  of  said 
sale  there  should  be  paid — First,  the  costs  of  said  sale ;  second, 
the  amount  due  Mary  Goodwin  found  as  aforesaid ;  third,  the 
amount  found  to  be  due  intervener  James  C.  Goodwin ;  and, 
fourth,  that  the  surplus,  if  any,  should  be  paid  to  whom- 
soever may  be  entitled,  to  the  same,  and  that  all  the  right, 
title,  and  equity  of  all  the  parties  to  the  suit  in  and  to  said 
premises,  and  every  part  thereof,  be  forfeited,  barred,  and 
foreclosed.  Prom  this  judgment,  and  from  the  order  overrul- 
ing defendant  A.  J.  Daggs's  motion  for  a  new  trial,  he 
brings  this  appeal.  The  London  Company  also  joins  in  the 
appeal;  but,  as  the  record  nowhere  discloses  that  the  latter 
had  any  standing  as  intervener,  or  ever  became  a  party  to  th^ 
cause,  we  will  consider  the  appeal  as  though  taken  by  de- 
fendant A.  J.  Daggs,  and  by  him  only.  Appellant  has  filed  a 
voluminous  brief,  in  which  are  a  large  number  of  assignments 
of  error.  Grouping  these  assignments,  and  disregarding  those 
which  are  based  upon  no  matter  of  record  in  the  cause,  but 
which  are  supported  wholly  by  the  affidavit  of  counsel  for 
the  appellant  made  in  the  assignments,  and  which  therefore 
we  may  not  regard,  three  questions  are  presented:  1.  That 
the  court  had  lost  jurisdiction  of  the  case  by  reason  of  the 
order  made  by  the  presiding  judge  transferring  the  cause 
for  trial  to  the  fourth  judicial  district;  2.  That  no  answer 
was  made  to  what  appellant  terms  in  the  assignment  his 
verified  cross-answer  filed  by  him,  and  he  was  therefore  en- 
titled to  judgment  according  to  the  prayer  of  said  answer; 
and  3.  That  the  judgment  is  excessive. 

1.  The  question  whether  the  district  court  of  Maricopa 
County  had  lost  jurisdiction  of  this  cause  by  reason  of  the 
order  made  by  the  presiding  judge  at  the  November,  1894, 
term  of  said  court,  is  not  one  which  appellant  can,  under  the 
record,  now  raise.  It  is  true  the  record  discloses  that  a 
motion  was  made  by  appellant  in  the  court  below  to  have 
the  cause  stricken  from  the  files,  for  the  reason,  as  assigned, 
that  the  court  had  no  jurisdiction  of  the  action.  At  the  time 
the  motion  was  presented,  appellant  was  in  default,  and  had 
no  right,  therefore,  to  appear;  but,  however  this  may  be,  his 
appearance,  if  such  it  was,  was  not  special,  but  a  general  one 
Again,  at  a  subsequent  term  at  which  this  motion  was  made, 
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appellant  appeared  and  formally  applied  to  have  the  default 
taken  against  him  set  aside,  and  for  leave  to  file  an  answer 
in  the  suit.  The  court  permitted  the  default  to  be  vacated, 
and  gave  appellant  leave  to  answer,  whereupon  appellant 
appeared  and  answered  without  raising  the  question  of  juris- 
diction. It  matters  not,  therefore,  whether  the  order  trans- 
ferring the  cause  to  the  Yavapai  County  court  was  valid,  or 
whether,  as  subsequently  regarded  by  the  trial  court,  it  waa 
nugatory  and  void.  The  appellant  voluntarily  appeared  in 
the  action,  and  by  his  consent  conferred  jurisdiction  upon  the 
trial  court.  The  court  had  jurisdiction  of  the  subject-matter, 
and,  by  consent  of  parties  and  the  voluntary  appearance  of 
appellant,  had  jurisdiction  of  the  persons.  Center  Township 
V.  Marion  County  Comrs,,  110  Ind.  579,  10  N.  E.  291 ;  Oager 
V.  Doe,  29  Ala.  341. 

2.  The  answer  made  by  A.  J.  Daggs,  and  which  he  terms 
a  verified  cross-answer  or  complaint,  is  too  lengthy  to  be  given 
in  full.  It  is  discursive,  argumentative,  and  in  many  particu- 
lars inconsequential.  There  may  be  gathered  from  it,  how- 
ever, two  defenses  which  the  pleader  had  in  mind,  and  which 
he  has  attempted,  however  badly,  to  set  up.  The  first  is  a 
tender  of  the  amount  due  upon  the  note  and  mortgage  set 
forth  in  the  complaint,  and,  second,  that  said  note  and  mort- 
gage had  been  fraudulently  assigned  to  Mary  Goodwin,  and 
the  judgment  obtained  by  the  Phoenix  National  Bank  had 
been  fraudulently  assigned  to  intervener  J.  C.  Goodwin  in 
the  interest  of,  and  for  the  benefit  of,  James  H.  McClintock 
and  Sara  A.  McClintock,  and  that,  at  the  time  of  said  inter- 
vention by  said  J.  C.  Goodwin,  the  indebtedness  represented 
by  the  note  and  mortgage  set  forth  in  the  complaint,  as  well 
as  the  indebtedness  represented  by  the  judgment  obtained  by 
the  Phoenix  National  Bank,  had  been  paid  by  the  said  Mc- 
Clintocks,  and  that  said  assignments  were  made,  and  that 
said  suit  was  being  prosecuted,  for  the  purpose  and  intent 
that  the  premises  sought  to  be  foreclosed  should  be  sold  to 
satisfy  the  said  indebtedness,  to  the  injury  of  the  defendant 
as  the  owner  of  said  premises. 

It  is  contended  by  appellant  that  the  answer  so  made  by 
him  was  one  which  required  a  replication  by  the  plaintiff  and 
by  the  intervener,  and  that  in  default  thereof  he  should  have 
been  given  a  judgment  according  to  the  prayer  with  which 
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said  answer  was  concluded,  which  was,  in  effect,  that  the 
mortgages  given  to  secure  the  indebtedness  represented  by  the 
note  given  to  plaintiff,  and  by  the  judgment  obtained  by  the 
Phcenix  National  Bank,  should  be  decreed  to  be  a  cloud  upon 
the  defendants'  title,  and  that  said  premises  be  freed  from 
the  lien  of  said  mortgages.  No  matter  what  appellant  may 
choose  to  term  this  pleading  on  his  part,  nor  what  affirmative 
relief  he  may  have  asked  therein,  the  character  of  the  plead- 
ing, and  whether  it  be  an  answer  or  a  cross-complaint,  must 
be  determined  from  the  nature  of  the  defense  as  made. 
Tender,  like  a  plea  of  payment,  is  but  a  defense,  and  when 
set  up  in  an  answer  needs  no  replication  under  our  system  of 
pleading. 

The  second  defense  made  by  appellant  was  likewise  not  one 
that  required  a  replication,  inasmuch  as  it  merely  raised  the 
question  of  the  right  of  the  plaintiff  and  intervener  to  main- 
tain the  action,  for  the  reason,  as  alleged,  that  the  note  and 
mortgage,  as  well  as  the  judgment,  did  not  represent  a  valid 
indebtedness  against  the  McClintocks.  It  must  be  remem- 
bered that  A.  J.  Daggs  was  made  a  defendant  because  he  held 
the  legal  title  to  the  premises  sought  to  be  foreclosed,  and 
that  his  sole  interest  lay  in  defeating  a  foreclosure  of  the 
mortgages  and  a  sale  of  the  premises  to  satisfy  the  same.  The 
effect  of  his  answer  and  both  defenses  is  a  denial  that  the 
mortgages  were  valid  and  existing  liens  against  the  premises, 
matters  which  the  court  was  required  to  find  before  any  valid 
decree  or  judgment  foreclosing  said  mortgages  and  ordering 
said  sale  could  be  made.  The  answer,  therefore,  of  appellant 
was  not  in  the  nature  of  a  cross-complaint,  and  needed  no 
answer  thereto. 

3.  We  find  the  judgment  to  be  erroneous  in  two  particu- 
lars :  First.  The  court  found  that  there  was  due  Mary  Good- 
win, the  successor  in  interest  of  John  H.  Bolton,  the  sum  of 
$1,405.40,  and  allowed  an  attorney's  fee  of  ten  per  cent  upon 
this  amount,  and  gave  judgment  for  the  amount  found  due, 
together  with  said  attorney's  fee,  and  allowed  interest  on  the 
total  amount  of  the  judgment  at  the  rate  of  one  and  one  half 
per  cent  per  month.  Under  the  terms  of  the  note,  the  judg- 
ment should  have  been  for  $1,405.40,  with  interest  thereon  at 
one  and  one  half  per  cent  per  month,  and  for  the  further  sum 
of  $140.54  attorney's  fee,  with  interest  thereon  at  seven  per 
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cent  per  annum,  together  with  the  costs,  which  were  taxed 
at  $39.65.  Second.  The  court  found  that  there  was  due  James 
C.  Goodwin  upon  the  judgment  assigned  to  him  by  the  Phoe- 
nix National  Bank  the  sum  of  $648.67,  and  allowed  interest 
on  $513.30  of  this  amount  at  the  rate  of  one  and  one  half 
per  cent  per  month,  and  interest  upon  $135.37  thereof  at 
the  rate  of  seven  per  cent  per  annum.  The  judgment  sued 
upon  was  for  the  amount  of  $406.05,  including  costs.  Of  this 
amount,  the  judgment  provided  that  three  hundred  dollars 
should  bear  interest  from  the  date  of  the  judgment, — ^to  wit, 
the  twenty-third  day  of  November,  1894, — ^until  paid,  at  the 
rate  of  one  and  one  half  per  cent  per  month.  The  judgment, 
therefore,  in  this  case  should  have  corresponded  with  the 
judgment  sued  upon;  that  is  to  say,  the  judgment  should 
have  been  that  said  James  C.  Goodwin  have  and  recover  the 
sum  of  three  hundred  dollars,  with  interest  thereon  from  the 
twenty-third  day  of  November,  1894,  until  paid,  at  the  rate 
of  one  and  one  half  per  cent  per  month,  and  the  further  sum 
of  $206.05,  with  interest  thereon  from  said  twenty-third  day 
of  November,  1894,  at  the  rate  of  seven  per  cent  per  annum 
until  paid.  We  find  no  reversible  error  in  the  record  which 
requires  the  granting  of  a  new  trial,  but  the  court  below  is 
directed  to  modify  its  judgment  in  the  particulars  in  which 
we  have  hereinbefore  found  it  to  be  erroneous. 

Doan,  J.,  and  Davis,  J.,  concur. 


[Ciyil  No.  659.     Filed  June  2,  1899.] 
[57  Pac.  617.] 

CHARLES  L.  HALL,  Plaintiff  and  Appellant,  v.  SOUTH- 
ERN  PACIFIC  COMPANY,  Defendant  and  Appellee. 

1.  Claiic  and  Delivert — ^Pleading — Answer  Detectivs — ^Failubx  to 
Tender  Issue — ^Possession — ^Waiver — Cured  by  Judgment. — 
"Where  the  answer  in  an  action  of  claim  and  delivery  denied  the 
allegation  of  plaintiff's  ownership,  but  did  not  deny  the  allegation 
that  he  was  entitled  to  the  immediate  possession  of  the  property, 
and  plaintiff  made  no  attempt  before  or  at  the  trial  to  take  ad* 
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vantage  of  the  defect,  but,  on  the  eontraiy,  tried  the  case  as 
though  his  right  of  possession  was  in  issue,  the  defect  in  the  answer^ 
under  these  circumstances,  was  cured  by  the  judgment. 

2.  Same — ^Judoment — ^Bioht  to  Bxtain  Pboceeds  Pending  Befund  of 

Charges — Evidence. — Plaintiff  replevied  property  from  a  railroad 
company,  paying  the  freight  charges.  At  the  trial,  it  was  admitted 
that  the  property  had  been  sold,  and  that  its  value  was  four  hun- 
dred and  sixty  dollars  plus  the  freight  charges.  The  judgment, 
in  the  alternative  for  the  return  of  the  property  or  for  the  pay- 
ment of  four  hundred  and  sixty  dollars,  was  not  error,  nor  was 
plaintiff  entitled  to  retain  the  proceeds  until  the  freight  charges 
were  refunded,  as  the  property  could  not  be  returned,  and  the  money 
judgment  took  into  consideration  the  freight  charges. 

3.  Same — Findings — Sutficienot — Title    in    Third    Parties — ^Imma- 

terial.— Findings  in  an  action  of  claim  and  delivery  that  plaintiff 
was  not  the  owner  nor  entitled  to  the  possession  of  the  property 
are  sufficient  to  support  a  judgment  for  defendant,  and  further 
findings,  not  warranted  by  the  pleadings,  that  the  title  was  in 
third  parties  are  immaterial. 

4.  Same — ^Evidence — Must  Beooveb  on  Strength  of  His  Own  Title. 

— ^A  plaintiff  in  replevin  must  recover  upon  the  strength  of  his  own 
title  or  right  of  possession,  and,  in  case  he  fails  to  establish  his 
title  or  right  of  possession,  the  defendant  is  entitled  to  be  restored 
to  his  possession. 

5.  Same — Same — Estoppel. — Plaintiff  in   replevin,   to  prove  his   title 

and  right  of  possession,  gave  evidence  of  a  sale  of  the  property  to 
him  under  execution  against  J.  G.  Goodwin.  Defendant  sought  to 
prove  title  in  the  brothers  of  Goodwin.  Plaintiff,  to  establish  an 
estoppel  against  the  brothers  claiming  title,  testified  that  in  another 
suit,  wherein  the  brothers  were  plaintiffs  and  himself  defendant, 
plaintiffs  gave  a  cost-bond,  with  J.  G.  Goodwin  as  surety,  and  that 
J.  G.  Goodwin,  in  justifying,  testified  that  he  was  the  owner  of  this 
property.  One  of  the  brothers  denied  that  either  of  them  was 
present,  and  testified  that  the  property  belonged  to  them  continu- 
ously since  prior  to  the  time  of  the  latter  suit.  The  record  failed 
to  show  that  the  cost-bond  was  approved,  or  what  relation  the  suit 
in  which  execution  was  issued  against  Goodwin  bore  to  the  suit 
in  which  the  cost-bond  was  filed,  or  that  the  brothers  had  any 
knowledge  of  the  representations,  or  that  an  advantage  to  the 
brothers  or  a  prejudice  to  the  plaintiff  resulted  therefrom.  Upon 
the  record  there  was  no  error  in  the  court  refusing  to  find  an 
estoppel. 

t.  Same — Bailee — ^Bight  of  Possession — Limit  of  Beoovery — ^Levt  v. 
Leatherwood,  5  Ariz.  244,  Distinguished. — As  against  one  who 
neither  had  title  nor  the  right  to  the  possession,  a  bailee  may 
maintain  replevin  for  the  possession  of  the  property  which  is  the 
subject  of  the  bailment,  and  may  recover  its  full  value  from  such 
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stranger  who  may  have  unlawfully  converted  it,  holding  the  amount 
BO  recovered  in  excess  of  his  own  interest  in  trust  for  his  bailor. 
Levy  V.  Leatherwood,  supra,  distinguished. 

7.  Same — iDamages — Judgment  for  Value  not  within  the  Meaning 
07  Damages  as  Used  in  Bev.  Stats.  Ariz.  1887,  Par.  202. — A  judg- 
ment in  claim  and  delivery  for  the  value  of  the  property  taken  is 
not  a  judgment  for  damages,  as  that  term  is  used  in  paragraph  202, 
supra,  which  provides  that  "the  court  or  jury  must  assess  the  value 
of  the  property  taken,  and  the  damages  for  taking  and  detaining 
the  same." 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  W.  l^right,  for  Appellant. 

« 

Hereford  &  Hazzard,  for  Appellee. 

SLOAN,  J. — In  the  court  below,  Charles  L.  Hall  brought 
suit  in  claim  and  delivery  against  the  Southern  Pacific  Com- 
pany to  recover  the  possession  of  thirty-one  and  one  half 
tons  of  street-railway  iron.  The  complaint  alleged  that  Hall 
was  the  owner  and  entitled  to  the  immediate  possession  of  the 
railway  iron,  and  that  the  same  was  wrongfully  detained  by 
the  Southern  Pacific  Company  from  the  plaintiff.  Hall;  that 
the  actual  value  of  the  same  was  four  hundred  and  fifty-five 
dollars;  and  that  the  said  property  had  not  been  seized  under 
any  process,  execution,  or  judgment  against  the  property  of 
Hall.  The  complaint  further  alleged  that  the  railroad  com- 
pany claimed  a  lien  on  the  property  for  freight,  amounting  to 
$285.52,  and  that  the  said  freight  charges  had  accrued  without 
the  knowledge  or  consent  of  the  plaintiff ;  that,  notwithstand- 
ing he  was  in  no  way  responsible  for  said  freight  charges, 
and  although  the  same  Were  not  a  lien  on  the  property,  plain- 
tiff, before  the  commencement  of  the  suit,  tendered  said  sum 
to  said  company  in  payment  of  said  charges,  and  demanded 
possession  of  the  rails;  that  the  company  refused  to  receive 
said  money  or  deliver  possession  of  said  property.  The  de- 
fendant company  answered  the  complaint,  denying  plaintiff's 
ownership  of  the  property  described  in  the  complaint,  and 
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that  it  wrongfully  detained  the  same,  and  that  the  same  was 
of  any  greater  value  than  four  hundred  and  fifty  dollars. 
By  way  of  further  answer  the  defendant  company  set  up 
that  the  rails  were,  on  the  fifteenth  day  of  February,  1898, 
in  the  possession  of  and  claimed  by  T.  J.  Goodwin  and  R.  Q. 
Goodwin,  of  the  town  of  Tempe,  Maricopa  County,  Arizona, 
and  that  on  said  date  said  Goodwins  offered  the  said  rail- 
road iron  for  shipment  over  the  Maricopa,  Phoenix  and  Salt 
River  Valley  Railroad  and  the  railroad  of  the  defendant  com- 
pany from  Tempe  to  the  city  of  Tucson,  in  Pima  County, 
Arizona,  and  on  said  date  the  said  iron  was  so  shipped  by  the 
said  Goodwins  over  the  said  railroads  and  consigned  to  one 
C.  F.  Hoflf,  agent  of  the  Tucson  Street-Railway  Company,  at 
said  town  of  Tucson ;  that  for  a  long  time  prior  to  the  date  of 
the  shipment  above  mentioned  said  Goodwins  had  been  the 
owners  and  reputed  owners  of  the  said  iron ;  that  the  defend- 
ant company  had  no  knowledge  prior  to  said  shipment  that 
plaintiff  had  any  claim  of  ownership  to  the  said  railroad  iron ; 
that  the  first  notice  of  such  claim  which  the  defendant  com- 
pany had  was  after  the  said  shipment  of  said  iron  from 
Tempe  to  Tucson,  and  after  freight  charges  to  the  amount  of 
$285.52  had  accrued  against  the  same,  and  for  which  the 
defendant  claimed  a  lien  on  the  same.  The  defendant  com- 
pany prayed  judgment  against  the  plaintiff  for  the  return  of 
the  railroad  iron,  or,  in  case  a  return  thereof  could  not  be  had, 
then  for  the  sum  of  four  hundred  and  sixty  dollars,  the  value 
thereof;  and  also  prayed  that,  in  the  event  the  court  should 
adjudge  the  railroad  iron  to  be  the  property  of  the  plaintiff, 
then  that  it  have  judgment  against  the  plaintiff  for  the  sum 
of  $285.52,  the  freight  charges  on  the  same,  together  with 
its  costs.  The  cause  was  tried  by  the  court  without  a  jury, 
and  judgment  rendered  for  the  defendant  company.  The 
findings  of  fact  made  by  the  court  were  as  follows.  "1.  That 
the  defendant,  the  Southern  Pacific  Company,  was  entitled  to 
the  possession  of  the  thirty-one  and  One  half  tons  of  street- 
railway  iron  described  in  the  complaint  herein,  as  bailee  for 
T.  J.  Goodwin  and  R.  G.  Goodwin ;  2.  That  the  said  thirty-one 
and  one  half  tons  of  street-railway  iron  was,  on  the  twenty- 
fourth  day  of  February,  1898,  wrongfully  taken  from  the 
possession  of  the  defendant  and  delivered  by  the  sheriff  of  the 
county  of  Pima,  Arizona  Territory,  to  the  plaintiff  herein; 
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3.  That  before  the  delivery  of  the  said  street-railway  iron  to 
the  plaintiff,  the  plaintiff  had  filed  an  affidavit  in  claim  and 
delivery,  and  the  plaintiff,  as  principal,  and  W.  H.  Barnes 
and  George  Pusch,  as  sureties,  had  made,  executed,  and  de- 
livered to  the  sheriff  a  replevy  bond,  conditioned  as  required 
by  law;  4.  That  the  plaintiff  failed  to  show  a  right  to  the 
possession  of  the  said  property,  and  has  not  returned  the 
possession  thereof  to  the  defendant;  5.  That  the  value  of 
the  said  property  is  $460  and  the  freight  paid  by  the  plaintiff 
therein."  The  court  further  found  as  conclusions  of  law 
from  the  foregoing  facts  that  the  plaintiff  had  no  right  to  the 
possession  of  the  property  sued  for,  and  had  wrongfully  taken 
possession  of  the  same  from  the  defendant  company,  and 
that  the  title  to  the  said  property  was  in  the  said  Goodwins, 
and  the  right  of  possession  in  the  defendant  company  as  a 
bailee  of  the  aforesaid  Goodwins.  The  court  gave  judgment 
against  the  plaintiff  and  against  his  said  sureties  on  his 
replevy  bond  for  the  return  of  said  property  to  the  defendant 
company,  if  return  could  be  had,  and,  if  not,  then  that  it 
recover  of  plaintiff  and  his  said  sureties  the  sum  of  four 
hundred  and  sixty  dollars,  the  value  of  the  iron  as  found,  and 
for  costs  of  suit.  From  this  judgment  and  the  order  overrul- 
ing plaintiff's  motion  for  a  new  trial.  Hall  brings  this  appeal. 
The  appellant  makes  the  following  assignments  of  error: 
**  First.  The  court  erred  in  deciding  that  Hall  was  not  en- 
titled to  the  possession  of  the  property,  the  pleadings  admit- 
ting that  he  was.  Second.  The  court  erred  in  deciding  that 
Hall  was  not  entitled  to  the  possession  of  the  property,  he 
having  an  existing  lien  thereon  for  the  transportation  charges 
he  had  advanced.  Third.  The  court  erred  in  adjudging  that 
the  title  in  and  to  said  property  was  in  the  two  Goodwins, 
title  in  them  not  having  been  plead.  Fourth.  The  court  erred 
in  deciding  that  the  title  to  the  property  was  in  the  two 
Goodwins,  they  being,  by  the  facts  shown  in  the  case,  estopped 
from  denying  that  the  title  to  the  property  was  in  their 
brother  James.  Fifth.  The  court  erred  in  giving  judgment 
against  Hall  and  his  sureties  and  in  favor  of  the  company  for 
the  value  of  said  property,  the  company  not  being  its  owner, 
and  having  no  interest  in  it.  Sixth.  The  court  erred  in  ad- 
judging that  the  ownership  of  the  property  is  in  the  two 
Goodwins,  their  interest  therein,  whatever  it  was,  having 
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been  transferred  to  the  Tucson  Street  Railway  before  this 
suit  was  instituted.  Seventh.  The  court  erred  in  giving  judg- 
ment against  Hall  and  in  favor  of  the  company  for  the  value 
of  the  property,  no  damages  having  been  pleaded  and  none 
claimed  by  it.  Eighth.  The  court  erred  in  giving  judgment 
against  Hall  and  in  favor  of  the  company  for  the  'restoration^ 
of  the  property,  without  adjudging  that,  on  such  'restoration- 
being  made,  the  company  should  return  to  Hall  the  amount 
he  had  paid  it  as  its  transportation  charges."  We  will  con- 
sider these  in  their  order. 

1.  The  answer  denied  the  allegation  in  the  complaint  that 
Hall  was  the  owner,  but  did  not  deny  the  allegation  that  he 
was  entitled  to  the  immediate  possession,  of  the  railroad  iron. 
While  the  answer  was  defective  in  this  respect,  the  appellant, 
however,  made  no  attempt,  before  or  at  the  trial,  to  take 
advantage  of  the  defect,  but,  on  the  contrary,  tried  the  case 
as  though  the  answer  put  in  issue  his  right  to  the  possession 
of  the  rails.  We  think,  under  these  circumstances,  the  defect 
in  the  answer  was  cured  by  the  judgment.  Bliss  on  Code 
Pleading,  sec.  442 ;  Gale  v.  Water  Co.,  14  Cal.  26. 

2.  The  record  discloses  that  Hall,  at  the  time  of  the  insti- 
tution of  the  suit,  gave  bond,  and  replevied  the.  property  from 
the  railroad  company,  and  at  the  time  paid  the  freight 
charges  due  the  latter.  He  contends  that,  as  a  lien  for  freight 
is  transferable,  his  payment  of  the  freight  charges  to  the 
railroad  company  gave  him  a  right  to  retain  the  property 
until  those  charges  were  refunded  to  him,  and  that  the  judg- 
ment is  erroneous,  because  it  does  not  recognize  this  rights 
The  judgment  is  in  the  alternative  for  the  return  of  the 
property  or  the  recovery  of  its  value,  placed  at  four  hundred 
and  sixty  dollars.  It  was  admitted  by  Hall  that  he  had,  be- 
fore trial,  sold  the  iron.  That  part  of  the  judgment,  there- 
fore, which  provided  for  the  return  of  the  property  to  the 
company  without  any  provision  for  the  repayment  of  the 
freight  charges,  could  not  prejudice  Hall.  Having  parted 
with  the  property,  the  money  judgment  alone  was  enforceable 
against  him.  The  latter  part  of  the  judgment,  providing  for 
the  alternative  money  judgment,  fixed  the  value  of  the  iron 
at  four  hundred  and  sixty  dollars.  Upon  the  trial  it  was 
stipulated  that  the  actual  value  of  the  property  was  four 
hundred  and  sixty  dollars,  plus  $285.52,  the  amount  of  the 
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freight  charges.  The  payment  of  the  freight  by  Hall  is  thus 
taken  into  account  in  the  judgment,  and  appellant  is  not 
harmed  therein. 

3.  The  court  found  that  Hall  was  not  the  owner  and  was 
not  entitled  to  the  possession  of  the  railroad  iron,  and  found 
that  the  appellee  was  entitled  to  the  possession  of  the  prop- 
erty. These  findings  were  in  themselves  sufficient  to  support 
the  judgment.  It  is  of  no  importance,  therefore,  so  far  as 
appellant  is  concerned,  if  the  additional  finding  that  the  title 
to  the  property  was  in  T.  J.  and  R.  G.  Goodwin  be,  as  claimed 
by  appellant,  unwarranted  by  the  pleadings.  As  both  the 
title  and  right  of  possession  were  found  not  to  be  in  Hall,  his 
taking  and  detention  of  the  same  from  appellee,  who  was  at 
the  time  of  the  taking  in  the  actual  possession  of  the  same, 
became  tortious  and  wrongful.  The  plaintiff  in  replevin  must 
recover  upon  the  strength  of  his  own  title  or  right  of  pos- 
session, and,  in  case  he  fails  to  establish  his  title  or  right  of 
possession,  the  defendant  is  entitled  to  be  restored  to  his  pos- 
session.   Stanley  v.  Neale,  98  Mass.  343. 

4.  To  maintain  his  title  to  the  railroad  iron,  appellant  at 
the  trial  put  in  evidence  a  transcript  from  the  judgment- 
docket  of  the  district  court  of  Maricopa  County  which  showed 
that  a  judgment  had  been  obtained  by  appellant,  Hall,  against 
James  C.  Goodwin  in  the  sum  of  $1,723.94,  with  interest  at 
eighteen  per  cent  per  annum  from  January  8,  1897,  until 
paid,  and  $255.64  attorney's  fees  and  costs.  The  time  of  the 
entry  of  this  record  of  judgment  was  January  8,  1897.  The 
transcript  showed  that  on  March  22, 1897,  there  was  a  balance 
due  on  said  judgment  of  $920.03.  Appellant  further  put  in 
evidence  an  execution  issued  out  of  said  court  under  said 
judgment  against  the  property  of  said  J.  C.  Goodwin,  and  the 
return  of  the  sheriff,  L.  H.  Orme,  showing  that  he  had  on 
the  twenty-third  day  of  March,  1897,  ''levied  upon  all  the 
right,  title,  claim,  and  interest  of  James  C.  Goodwin,  the 
defendant  herein  named,  in,  of,  and  to  that  certain  franchise 
granted  by  the  board  of  supervisors  of  Maricopa  County,  Ari- 
zona Territory,  on  the  fifth  day  of  December,  1892,  .  .  .  and 
all  of  said  defendant's  right,  title,  claim,  and  interest  in,  of, 
and  to  the  cars,  rails,  and  railway,  and  to  all  things  apper- 
taining to,  or  used  on  or  in  connection  with,  the  Tempe  Street 
Railway,  as  said  defendant's  right,  title,  claim,  and  inter- 
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est  existed  on  the  8th  day  of  January,  1897,  or  any  interest 
that  he  may  have  since  acquired  in  and  to  said  property." 
Appellant  further  put  in  evidence  a  deed  from  the  sheriff, 
L.  H.  Orme,  to  the  said  Charles  L.  Hall  for  the  property 
levied  upon  as  aforesaid,  dated  November  6,  1897 ;  which  deed 
recited  that  under  said  levy  and  execution  the  property  here- 
inbefore described  was  sold  at  public  auction  in  accordance 
with  law  on  the  seventeenth  day  of  April,  1897,  for  the  sum 
of  five  hundred  dollars  to  the  said  Hall ;  and  further  recited 
that  six  months  had  expired  without  any  redemption  of  the 
said  premises  having  been  made.  To  further  maintain  his 
title.  Hall  testified  that  on  or  about  the  9th  of  April,  1894, 
there  was  pending  in  the  district  court  of  Pinal  County  a 
suit  in  which  one  Cosner  and  T.  J.  and  R.  G.  Goodwin  were 
plaintiffs,  and  appellant.  Hall,  and  one  Sullivan  were  de- 
fendants; that  during  the  pendency  of  said  suit  it  became 
necessary  for  the  plaintiffs  to  give  bond  for  costs;  that  said 
bond  was  given,  said  James  C.  Goodwin  and  one  Caine  being 
the  sureties  thereon ;  that  said  J.  C.  Goodwin  justified  before 
the  court  upon  said  bond,  and  stated  in  said  justification  that 
he  was  the  owner  of  the  Tempe  street-railroad  plant.  The 
stenographer  who  took  down  the  testimony  of  said  Goodwin 
upon  said  justification  gave  similar  testimony.  The  repre- 
sentations made  by  J.  C.  Goodwin  as  to  his  ownership  of  the 
Tempe  street-railroad  plant,  thus  made,  are  relied  upon  by 
appellant  as  constituting  an  estoppel  on  the  part  of  T.  J. 
and  R.  G.  Goodwin  from  thereafter  claiming  title  to  the  same, 
and  appellant  claims  that  the  trial  court  erred  in  not  so  find- 
ing. On  behalf  of  the  appellee,  T.  J.  Goodwin  testified  that 
neither  he  nor  R.  G.  Goodwin  were  present  at  the  time  J.  C. 
Goodwin  justified  upon  the  cost  bond;  and  further  testified 
that  J.  C.  Goodwin  was  never  the  owner  of  said  street  railway, 
but  that  the  title  to  the  same  was,  in  1894,  and  thereafter  con- 
tinued to  be,  until  the  time  of  the  trial  of  this  action,  in  him- 
self and  R.  G.  Goodwin.  The  record  does  not  disclose  whether 
the  cost  bond  was  approved  by  the  Pinal  County  court,  nor 
does  it  disclose  that  the  judgment  obtained  by  Hall  against 
James  C.  Goodwin  had  any  relation  with  the  said  cost-bond, 
or  with  any  matter  connected  with  the  suit  of  Cosner  and 
others  against  Hall.  For  aught  that  appears  in  the  record, 
the  debt  which  was  the  basis  of  Hall's  judgment  against  J.  C. 
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Goodwin  may  have  existed  at  the  time  the  latter  made  thd 
representations  as  to  his  ownership  of  the  street-railway 
plant,  and  may,  in  fact,  have  existed  long  prior  thereto.  In 
order  to  constitute  an  estoppel,  it  should  have  appeared  that 
J.  C.  Goodwin's  representations  resulted  in  T.  J.  and  R.  G. 
Goodwin  deriving  some  advantage  therefrom,  with  a  knowl- 
edge of  the  same,  or  that  Hall  would  be  prejudiced  thereby, 
if  those  representations  were  permitted  to  be  denied.  As  we 
have  seen,  the  record  does  not  show  what  was  done  in  the 
matter  of  the  justification  as  to  sureties  on  the  cost-bond, 
nor  does  it  show  that  the  judgment  subsequently  obtained  by 
Hall  against  J.  C.  Goodwin  had  any  relation  to  said  cost-bond, 
or  with  the  suit  of  Cosner  and  others  against  Hall  and  others ; 
nor  does  it  show  that  T.  J.  and  R.  G.  Goodwin  had  any  knowl- 
edge of  said  representations,  except  such  as  may  be  imputed 
to  them  by  reason  of  the  knowledge  that  their  attorneys  had 
who  appeared  for  them  upon  the  justification  of  said  sure- 
ties. We  cannot  find  from  the  record  that  the  trial  court 
erred  in  refusing  to  find  that  T.  J.  and  R.  G.  Goodwin  were 
estopped  by  the  representations  of  J.  C.  Goodwin  from  assert- 
ing title  to  the  property  in  question. 

5.  The  relation  which  the  Southern  Pacific  Company  bore 
to  T.  J.  and  R.  G.  Goodwin  with  regard  to  the  railroad  iron 
was  that  of  a  bailee.  As  against  one  who  neither  had  the  title 
nor  the  right  to  the  possession,  a  bailee  may  maintain  re- 
plevin for  the  possession  of  the  property  which  is  the  subject 
of  the  bailment,  and  may  recover  its  full  value  from  such 
stranger  who  may  have  unlawfully  converted  it,  holding  the 
amount  so  recovered  in  excess  of  his  own  interest  in  trust  for 
his  bailor.  Between  the  general  owner  of  the  property  and 
the  bailee,  or  one  having  a  special  interest  in  the  property,  a 
recovery  by  the  latter,  in  case  a  return  of  the  property  can- 
not be  had,  must  be  limited  to  the  value  of  the  special  interest 
possessed  by  the  latter.  The  case  of  Levy  v.  Leatherwood, 
5  Ariz.  244,  52  Pac.  359,  relied  upon  by  appellant  in  support 
of  his  fifth  assignment  of  error,  was  a  case  between  one  who 
held  the  legal  title  to,  and  who,  as  against  every  one  except 
the  creditors  of  his  grantor,  was  a  general  owner  of,  the  prop- 
erty sought  to  be  replevied,  and  a  sheriff  who  held  the  prop- 
erty under  writs  of  attachment,  and  who  therefore  had  but 
a  special  interest  in  the  same,  limited  to  the  amount  repre- 
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sented  by  the  attachments.  The  law  of  that  case  has  no 
application  to  this,  for  the  reason  that  the  court  found  that 
Hall  was  not  the  owner  nor  entitled  to  the  possession  of  the 
property,  and  so,  as  against  him,  the  appellee  was  entitled 
to  a  judgment  for  the  full  value  of  the  property,  and  his 
right  of  recovery  was  not  limited  to  the  amount  of  appellee's 
lien  for  freight  charges  due  from  its  bailors. 

6.  We  find  nothing  in  the  record  to  sustain  appellant's 
sixth  assignment  of  error;  on  the  contrary,  the  evidence 
shows  that  the  title  to  the  railroad  iron  had  not  been  trans- 
ferred, at  the  time  of  the  suit,  from  the  Goodwins  to  the 
Tucson  Street-Rail  way  Company. 

7.  The  appellee,  in  its  answer,  claimed  a  return  of  the 
property,  and  hence,  under  paragraph  202  of  the  Revised 
Statutes,  the  court  properly  assessed  the  value  of  the  property 
taken,  and  gave  its  alternative  judgment  for  the  recovery  of 
the  same.  The  court,  however,  did  not,  as  assumed  by  appel- 
lant in  his  seventh  assignment,  award  damages  against  appel- 
lant for  the  taking  and  detaining  of  the  property.  A  judg- 
ment for  the  value  of  the  property  taken  is  not  a  judgment  for 
damages  as  that  term  is  used  in  paragraph  202,  which  pro- 
vides that  **the  court  or  jury  must  assess  the  value  of  the 
property  taken,  and  the  damages  for  taking  and  detaining 
the  same,"  etc. 

8.  The  contention  made  by  appellant  in  his  eighth  and  last 
assignment  has  already  been  disposed  of  by  us  in  considering 
the  question  raised  by  appellant's  second  assignment  of  error. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
is  therefore  afiirmed. 

Street,  C.  J.,  and  Doan,  J.,  concur. 


388  Dagos  v.  Wilson.  [6  Ariz. 


[Civil  No.  653.    FUed  November  1,  1899.] 
[59  Pac.  150.] 

P.  P.  DAQGS,  Defendant  and  AppeUant,  v.  JAMES  WIIi. 

SON,  Plaintiff  and  Appellee. 

1.  Mortgages — •Forsolosure — Writ  of  Assistanci — Purchaser  with- 

out Notice — Knowledge. — ^Where  the  purchaser  at  a  foreclosure 
sale  files  an  application  for  a  writ  of  assistance  against  the  lessee 
of  one  who  had  purchased  pending  the  foreclosure  proceedings,  the 
lessee's  claim  that  the  lessor  was  a  purchaser  for  value  without  no- 
tice, and  that  he,  the  lessee,  had  no  notice  of  purchaser's  claims 
is  not  sustainable,  where  the  lessor  had  knowledge  of  the  suit  prior 
to  his  purchase,  and  the  lessee  was  present  when  the  lessor  made 
a  tender  for  the  redemption  of  the  proper^. 

2.  Same — Bedemption — ^Tender — Validity  of — Tftls  26,  Bev.  Stats. 

Ariz.  (Secs.  19-23,  Act  No.  20,  Laws  1889),  Construed. — Where 
the  statute,  supra,  provides  for  redemption,  only  bj  "payment  to 
the  purchaser,  or  for  him  to  the  ofiicer  who  made  the  sale,"  tender 
of  the  amount  for  which  the  property  had  been  sold,  to  parties 
who  were  not  authorized  to  receive  the  money  or  to  act  for  the 
purchaser,  does  not  constitute  a  valid  and  sufficient  tender. 

8.  Appeal  and  Error — Record — Presumption  of  Begularitt  and  Cor- 
rectness OF  Proceedings  of  Lower  Court. — ^It  will  be  presumed 
where  the  record  on  appeal  from  an  order  granting  a  writ  of  assist- 
ance is  imperfect  in  not  containing  aU  the  evidence  that  the  lower 
court  acted  correctly  upon  the  evidence  before  it. 

4.  Writ  of  Assistance — ^When  Proper — Mortgage  —  Foreclosure. — 
The  holder  of  a  sheriff's  deed  for  real  estate  purchased  under  a 
decree  of  foreclosure  of  a  mortgage  and  a  sale  of  the  mortgaged 
premises  has  a  right  to  a  writ  of  assistance  to  procure  possession 
of  the  premises  purchased,  as  against  all  persons  who  were  parties 
to  the  foreclosure  suit,  and  all  who  hold  under  authority  given 
by  such  parties  after  the  commencement  of  such  suit. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
"Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  J.  Daggs,  and  J.  McAndrew,  for  Appellant. 

In  order  to  obtain  a  writ  of  assistance  the  proof  must  show 
that  the  party  in  possession  is  bound  by  the  judgment.    No 
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party  can  be  bound  by  a  judgment  in  any  case  to  which  he 
was  not  a  party.    Terrill  v.  Allison,  88  U.  S.  289. 

An  attorney  who  has  charge  of  the  foreclosure  of  a  mort- 
gage has  a  right  to  accept  the  redemption  money,  and  a 
tender  to  him  is  good.  McLain  v.  Watkins,  43  111.  24 ;  Enuin 
V.  Blake,  9  Pet.  18;  Smith  v.  Cunningham,  59  Kan.  552,  53 
Pac.  760. 

Thomas  Armstrong,  Jr.,  for  Appellee. 

The  parties  against  whom  the  writ  runs  are  subsequent 
purchasers  from  and  under  the  original  mortgagor,  and,  as 
was  said  by  the  California  court,  "all  that  is  requisite  to 
obtain  the  writ  as  against  the  parties  and  those  holding  under 
them  with  notice  after  the  commencement  of  the  action,  is  to 
furnish  the  court  proper  evidence  of  a  presentation  of  a  deed 
to  them  and  a  demand  of  possession  and  their  refusal  to 
surrender  it.''    Montgomery  v.  Byers,  21  Cal.  103,  107. 

*'The  law  is  that  whoever  intermeddles  with  property  in 
litigation  does  so  at  his  peril,  and  is  as  conclusively  bound  by 
the  result  of  the  litigation  as  if  he  had  been  made  a  party 
from  the  outset."    TUton  v.  Co  field,  93  U.  S.  163. 

DO  AN,  J. — This  is  an  appeal  from  a  decree  awarding  a  writ 
of  assistance  to  put  the  purchaser  in  possession  of  mortgaged 
property  sold  under  decree  of  foreclosure,  taken  by  the  lessee 
of  a  party  who,  pending  the  action  for  the  foreclosure  of  the 
mortgage,  purchased  from  one  of  the  defendants  therein  the 
mortgaged  premises.  An  appeal  was  taken  to  this  court  from 
the  judgment  and  decree  of  foreclosure  by  the  parties  defend- 
ant. The  decision  of  this  court  modifying  the  judgment  and 
decree  of  the  district  court  in  the  case  of  Johns  v.  Wilson  will 
be  found,  ante,  p.  125,  53  Pac.  583,  where  the  facts  in  the  case 
are  quite  fully  set  forth.  It  may  be  briefly  stated  here  that  on 
April  24,  1893,  J.  S.  Armstrong  mortgaged  the  land  in  ques- 
tion to  James  Wilson,  the  appellee  herein,  to  secure  a  debt  of 
six  thousand  four  hundred  dollars,  being  part  of  the  purchase 
price  of  said  land,  and  afterwards  transferred  said  land, 
subject  to  the  mortgage,  to  R.  E.  Daggs,  who  assumed  the 
mortgage  debt,  and  placed  in  possession  one  W.  A.  Daggs, 
as  his  tenant.  On  April  26,  1894,  the  appellee,  Wilson, 
brought  an  action  against  the  mortgagor,  Armstrong,  and 
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his  grantee,  Daggs,  to  foreclose  the  said  mortgage,  and  on 
April  27,  1894,  filed  a  lis  pendens,  describing  the  property, 
and  designating  therein  Armstrong  and  Daggs  as  defendants. 
After  the  filing  of  said  lis  pendens  a  deed  from  B.  £.  Daggs 
to  A.  L.  Johns  was  recorded,  on  April  28,  bearing  date  of 
March  17,  1894.  On  May  8,  1894,  judgment  for  the  amount 
of  the  debt,  and  a  decree  of  foreclosure,  were  rendered;  and 
on  May  12th  thereafter,  by  an  order  of  the  court,  the  sheriff 
seized  the  mortgaged  property,  and  on  June  6,  1894,  sold  the 
same,  at  which  sale  the  plaintiff  bid  in  the  land,  and,  after 
receiving  the  sheriff's  deed,  attempted  to  take  possession 
thereof.  There  had  been  to  this  time  no  visible  change  of 
possession  from  that  formerly  held  by  W.  A.  Daggs  as  tenant 
of  B.  E.  Daggs,  but  the  appellee's  demand  for  possession 
under  the  sheriff's  deed  was  resisted  by  W.  A.  Daggs,  who 
claimed  to  have  ceased  on  April  1st  to  be  the  tenant  of  B.  E. 
Daggs,  and  to  have  become  on  that  date  the  tenant  of  A.  L. 
Johns,  and  to  hold  possession  at  this  time  as  the  tenant  of 
A.  L.  Johns  under  the  deed  above  referred  to;  Johns  claiming 
to  be  the  owner  of  the  property  by  purchase  prior  to  the 
commencement  of  the  action,  and  not  having  been  made  a 
party  thereto.  Thereafter,  .on  the  twenty-second  day  of  June, 
1895,  the  appellee  brought  a  supplemental  action  of  fore- 
closure, making  B.  E.  Daggs,  W.  A.  Daggs,  A.  J.  Daggs,  and 
A.  L.  Johns  parties,  and  alleging  that  the  conveyance  to  Johns 
was  fraudulent  and  void,  and  asking  to  have  the  same  so  de- 
clared and  canceled,  and  a  resale  of  the  premises  made ;  and 
the  court  on  December  21,  1896,  again  rendered  judgment 
against  the  defendants  for  the  debt,  and  decree  of  foreclos- 
ure against  the  property,  in  favor  of  the  appellee,  and  ad- 
judged the  deed  dated  March  17th,  from  Daggs  to  Johns,  to 
have  been  fraudulent  and  void,  and  ordered  that  it  be  can- 
celed and  set  aside.  A  personal  judgment  was  also  rendered 
against  Daggs  and  Johns  for  any  deficiency  that  might  re- 
main after  the  sale  of  the  mortgaged  property.  The  case  was 
taken  on  a  writ  of  error  to  this  court,  where  the  judgment 
was  modified  by  omitting  therefrom  the  personal  judgment 
against  Johns,  on  the  grounds  that  the  validity  of  the  decree, 
as  rendered  in  the  judgment  of  December  21st,  setting  aside 
the  deed  from  Daggs  to  Johns  as  fraudulent  and  void,  ren- 
dered erroneous  the  decree  granting  a  personal  judgment  for 
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the  mortgage  debt,  or  any  part  thereof,  against  Johns,  as  the 
grantee  in  such  void  deed ;  but  this  court  affirmed  the  decree 
of  the  lower  court,  wherein  it  was  ''adjudged  and  decreed 
that  the  conveyance  executed  by  R.  E.  Daggs  to  A.  L.  Johns, 
dated  March  17,  1894,  and  recorded  April  24,  1894,  is  fraudu- 
lent and  void  as  against  the  appellee  and  against  the  aforesaid 
mortgage."  No  supersedeas  having  been  granted,  a  resale  of 
the  premises  was  made  under  both  this  judgment  of  December 
21,  1896,  and  the  former  judgment  of  May  8,  1894 ;  and  the 
appellee  again  bid  in  the  property,  and  received  in  due  time 
the  sheriff's  deed  for  the  same.  He  was  again  met  by  refusal 
to  deliver  possession, — ^this  time  by  P.  P.  Da^gs,  a  brother  of 
W.  A.  Daggs  and  R.  E.  Daggs,  who  claimed  to  be  in  possession 
as  the  tenant  of  the  London  Company,  a  grantee  under  a  con- 
veyance from  A.  L.  Johns,  who  claimed  title  through  the  deed 
from  Daggs,  hereinbefore  decreed  to  be  fraudulent  and  void. 
Wilson,  the  appellee  herein,  then  moved  the  court  for  a  writ 
of  assistance  to  put  him  in  possession ;  setting  forth  the  fore- 
going facts,  and  referring  to  the  judgment  of  the  court  in 
both  the  foregoing  causes.  An  order  to  show  cause  why  such 
writ  should  not  issue  was  served  on  P.  P.  Daggs,  the  tenant 
in  possession.  He  filed  in  response  thereto  an  affidavit  alleg- 
ing that,  after  the  commencement  of  the  aforesaid  supple- 
mental foreclosure  suit,  Johns  had  sold  the  land  to  the 
London  Company,  and  that  he  (Daggs)  was  in  possession  as 
its  tenant;  also,  that  the  London  Company  had,  prior  to  the 
expiration  of  the  equity  of  redemption,  tendered  to  the  attor- 
ney for  the  appellee  and  to  one  J.  W.  Evans,  alleged  to  be  an 
agent  of  the  appellee,  the  amount  necessary  to  redeem  the 
premises  from  the  second  foreclosure  sale.  An  affidavit  of 
R.  E.  Daggs  was  also  filed,  alleging  such  tender  to  Thomas 
Armstrong,  Jr.,  the  attorney,  and  J.  W.  Evans,  the  agent, 
and  the  accompanying  demand  for  a  certificate  of  redemption 
by  R.  E.  Daggs,  as  secretary  of  the  London  Company.  Counter 
affidavits  were  filed  by  appellee,  Wilson,  alleging  that  no 
redemption  had  been  tendered  to  him,  or  to  any  one  for  him, 
to  his  knowledge,  and  that  neither  the  said  Armstrong  nor 
Evans  had  authority  to  accept  redemption  for  him.  On  the 
appearance  and  answer  of  P.  P.  Daggs  to  the  order  to  show 
cause,  the  aforesaid  affidavits  were  presented  and  read,  and 
the  matter  heard  in  open  court;   and  upon  such  hearing 
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the  court  ordered  that,  no  sufficient  cause  being  shown  to  the 
contrary,  and  it  appearing  to  the  court  that  P.  P.  Daggs,  the 
person  in  possession  of  the  premises,  and  the  London  Com- 
pany, for  whom  he  claimed  to  hold  possession  as  tenant,  were 
holding  said  premises  under  said  defendants,  and  with  notice 
of  the  rights  of  appellee,  Wilson,  *'the  writ  of  assistance  da 
issue  to  put  the  said  Wilson  in  possession  of  the  premises." 
From  this  order  an  appeal  was  taken  by  P.  P.  Daggs,  and 
numerous  errors  assigned,  but  the  appellant  seems  to  rely 
chiefly  upon  three  propositions:  First,  that  the  order  was 
against  the  evidence  and  admitted  facts ;  second,  that  the  Lon- 
don Company  (lessor  of  P.  P.  Daggs)  and  P.  P.  Daggs  were 
innocent  purchasers  for  value,  without  notice  of  plaintiff's 
claim;  third,  that  the  right  of  Wilson  had  been  extinguished 
by  a  tender  of  the  full  amount  for  which  the  property  had 
been  sold. 

An  examination  of  the  evidence  and  the  facts  in  the  case 
fails  to  sustain  the  first  proposition  relied  on,  or  to  authorize 
a  disturbance  of  the  decision  of  the  lower  court  on  that  point. 

The  second  proposition,  that  the  London  Company  was  an 
innocent  purchaser  for  value,  without  notice  of  plaintiff's 
claim,  and  lessor  to  P.  P.  Daggs,  and  that  the  said  P.  P. 
Daggs  was  an  innocent  lessee,  without  notice  of  plaintiff's 
claim,  is  not  sustained  by  the  facts,  as  put  in  evidence,  or  the 
pleadings,  which  proved  to  the  satisfaction  of  the  lower  court, 
and  appear  to  this  court  conclusive,  that  the  London  Com- 
pany had  actual  knowledge  of  the  foreclosure  suit  against 
Johns  and  the  Daggs  brothers  prior  to  its  purchase  of  the 
property;  that  R.  E.  Daggs,  one  of  the  defendants  in  the 
foreclosure  suit,  was  the  secretary  of  the  London  Company 
at  the  date  of  such  purchase;  and  that  P.  P.  Daggs,  by  his 
own  testimony,  became  the  lessee  of  the  London  Company^ 
and  entered  as  such  upon  possession  of  the  property  on  No- 
vember 10,  1897,  about  one  month  after  he  attended  as  wit- 
ness the  tender  by  R.  E.  Daggs,  as  secretary  of  the  London 
Company,  of  the  money  for  the  redemption  of  this  property 
from  the  sale  under  foreclosure  against  R.  E.  Daggs,  A.  L* 
Johns  et  al. 

This  brings  us  to  the  third  proposition,  that  Wilson's  right 
had  been  extinguished  by  a  tender  of  the  amount  for  which 
the  property  had  been  sold  under  foreclosure.    The  law  pro- 
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vides  (Rev.  Stats.,  tit.  26  [sees.  19-23,  Act  No.  20,  Laws 
1889])  that  '*upon  a  sale  of  real  property,  including  sales 
under  order  of  court,  in  foreclosure,  the  property  is  subject 
to  redemption  ...  by  the  judgment  debtor,  or  his  successor 
in  interest,  .  .  .  within  six  months  after  the  sale,  on  paying 
the  purchaser  the  amount  of  his  purchase,  .  .  .  and  if  the 
purchaser  be  also  a  creditor,  having  a  prior  lien,  .  .  .  the 
amount  of  such  lien  with  interest.  ...  If  the  debtor  redeem, 
the  effect  of  the  sale  is  terminated  and  he  is  restored  to  his 
estate.  .  .  .  The  payment  mentioned  .  .  .  may  be  made  to 
the  purchaser  or  redemptioner,  or  for  him  to  the  ofiScer  who 
made  the  sale."  The  evidence  does  not  show  that  the  Lon- 
don Company,  or  any  one  for  it,  ever  paid  or  tendered 
payment  in  redemption  **to  the  purchaser,  or  for  him  to  the 
officer  who  made  the  sale."  There  is  evidence  to  show  that  it 
tendered  payment  of  the  amount  for  which  the  property  had 
been  sold,  to  two  different  parties,  whom  it  desired  to  have 
represent  the  purchaser,  but  that  these  parties  refused  to 
accept  the  money,  and  claimed  that  they  were  not  authorized 
to  receive  the  money  and  act  for  the  purchaser.  Such  tender 
does  not  meet  the  requirements  of  the  law.  The  purchaser 
may  not  have  been  accessible,  but  the  officer  who  made  the 
sale  was;  and  the  law  provides  for  redemption  only  by  "pay- 
ment to  the  purchaser,  or  for  him  to  the  officer  who  made  the 
sale."  The  evidence  therefore  does  not  show  the  tender  made 
to  have  been  a  valid  and  sufficient  tender. 

The  record  that  was  brought  up  in  this  case  is  very  im- 
perfect, and  is  insufficient  to  enable  the  court  to  pass  upon 
some  of  the  issues  that  are  raised.  As  it  is  incumbent  on  the 
appellant  to  furnish  to  the  appellate  court  the  necessary 
record  to  enable  it  to  determine  the  issues  raised,  it  is  proper 
that  the  rule  should  obtain  that  when  that  is  not  done  the  pre- 
sumption is  in  favor  of  the  regularity  and  correctness  of  the 
proceedings  in  the  lower  court.  Neither  of  the  judgments 
under  which  the  sale  was  made  appears  in  the  record.  It 
appears  from  the  argument  that  the  judgments  were  for 
about  seven. thousand  dollars,  while  the  tender  claimed  to  have 
been  made  of  the  amount  of  the  purchase  price  at  the  sale  was 
for  about  two  thousand  dollars.  The  testimony  given,  or  the 
proceedings  had  at  the  hearing  on  the  return  to  the  writ  of 
assistance,  are  not  given,  other  than  some  affidavits  attached 
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to  the  record.  The  judge  of  the  district  court  recites  in  the 
writ  that  the  premises  were  sold  April  10,  1897;  that  the 
sheriff's  deed  was  executed  October  14,  1897,  **P.  P.  Daggs 
claiming  to  hold  as  tenant  of  the  London  Company,  who, 
after  hearing  had,  are  found  by  the  court  to  be  holding  the 
same  under  the  said  defendants,  and  with  notice  of  the  rights 
of  said  Wilson  under  said  judgment  and  sheriff's  deed,  and 
subject  thereto."  From  so  much  of  the  record  as  has  been  pre- 
sented to  us,  it  is  not  only  possible,  but  the  presumption  is, 
that  the  court  acted  upon  full  information  based  upon  evi- 
dence, which  is  not  in  the  record  on  appeal.  The  record  does 
disclose  that  the  first  suit  was  brought  against  J.  S.  Arm- 
strong and  R.  E.  Daggs  to  foreclose  the  mortgage,  and  that 
the  second  suit,  against  A.  L.  Johns,  R.  E.  Daggs,  W.  A. 
Daggs,  and  A.  J.  Daggs,  was  supplemental  thereto,  and  that 
judgment  was  rendered  in  each  instance  for  the  mortgage 
debt  and  interest;  that  the  sheriff's  sale  was  made  April  10, 
1897,  by  virtue  of  the  two  judgments,  one  rendered  May  8, 
1894,  against  J.  S.  Armstrong  and  R.  E.  Daggs,  and  the  other 
rendered  December  21, 1896,  against  A.  L.  Johns,  R.  E.  Daggs, 
W.  A.  Daggs,  and  A.  J.  Daggs;  that,  the  property  not  having 
been  redeemed  on  October  14th,  the  sheriff's  deed  was  exe- 
cuted, conveying  to  plaintiff,  James  Wilson,  all  the  right,  title, 
and  interest  therein  of  the  said  defendants,  or  any  person 
claiming  under  them ;  that  said  Wilson  had  not  at  the  time 
of  application  for  the  writ  of  assistance  been  let  into  pos- 
session, and  that  the  said  premises  were  in  the  possession  of 
one  P.  P.  Daggs,  claiming  to  hold  the  same  as  tenant  of  the 
London  Company,  who,  after  hearing  had,  were  ** found  by 
the  court  to  be  holding  the  same  under  the  said  defendants, 
and  with  notice  of  the  rights  of  the  said  Wilson  under  said 
judgments  and  sheriff's  deed,  and  subject  thereto."  ** Ordi- 
narily it  is  true  that  the  decree  of  a  court  binds  only  the 
parties  and  their  privies  in  representation  or  estate,  but  he 
who  purchases  during  the  pendency  of  a  suit  is  held  bound  by 
the  decree  that  may  be  made  against  the  person  from  whom 
he  derives  title,  the  litigating  parties  are  exempted  from  tak- 
ing any  notice  of  the  titles  so  acquired,  and  such  a  purchaser 
need  not  be  made  a  party  to  the  suit."  1  Story's  Equity 
Jurisprudence,  sec.  406.  **A  writ  of  assistance  is  an  appro- 
priate process  to  issue  from  a  court  of  equity  to  place  a  pur- 
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chaser  of  mortgaged  premises  under  its  decree  in  possession 
after  he  has  received  the  master's  deed,  as  against  parties  who 
are  bound  by  the  decree,  and  who  refuse  to  surrender  pos- 
session pursuant  to  its  direction,  or  other  order  of  the  court." 
Terrell  v.  Allison,  21  Wall.  289,  22  L.  Ed.  634.  The  holder 
of  a  sheriff's  deed  for  real  estate  purchased  under  a  decree 
of  foreclosure  of  fk  mortgage  and  a  sale  of  the  mortgaged 
premises  has  a  right  to  a  writ  of  assistance  to  procure  pos- 
session of  the  premises  purchased,  as  against  all  persons  who 
were  parties  to  the  foreclosure  suit,  and  all  who  hold  under 
authority  given  by  such  parties  after  the  commencement  of 
such  suit.  Watkins  v.  Jerman,  36  Kan.  464,  13  Pac.  798, 
and  cases  cited.  Upon  what  the  court  below  based  its  find- 
ings could  only  be  determined  by  an  examination  of  the 
entire  record  in  the  case.  For  all  this  court  can  see,  from  so 
much  of  the  record  as  has  been  presented  to  us,  it  is  not  only 
possible  that  it  may  have  been  proper  to  grant  a  writ  of 
assistance  in  this  case,  but  the  presumption  is  that  the  lower 
court  acted  upon  full  information,  bajsed  upon  evidence  which 
is  not  in  the  record  on  appeal,  and  found  correctly  that  Daggs 
and  the  London  Company  were  **  holding  possession  under 
the  defendants,  and  with  notice  of  the  plaintiff's  rights  under 
said  judgments  and  sheriff's  deed,  and  subject  thereto.'*  The 
holder  of  the  sheriff's  deed  being  in  such  case  entitled  to  the 
writ  of  assistance,  as  granted,  the  order  and  judgment  of  the 
lower  court  are  affirmed, 

Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  666.    Filed  November  1,  1899.1 
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MART  R.  HAI^F,  Plaintiff  and  Appellant,  v.  J.  C.  ADAMS, 

Defendant  and  Appellee. 

1,  Pbactiob — Jury — Peremptory  Instruction — Similarity  to  Demxtr- 
RER  to  Evidence — ^Egberts  v.  Smith,  5  Ariz.  368,  52  Pao.  1120, 
Followed. — ^When  it  appears  to  the  trial  court  that  upon  the 
ease  made  by  plaintiff's  evidence,  all  taken  as  true,  the  defendant 
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is  not  liable,  the  proper  practice  under  the  Arizona  statute  is  for 
the  court,  upon  motion,  to  instruct  the  jury  to  return  a  verdict  for 
defendant.  The  motion  for  a  peremptory  instruction  is  substan- 
tially the  same  as  the  common-law  demurrer  to  the  evidence.  Bob- 
herts  V.  Smith,  supra,  followed. 

2.  Innkeepers — Guests — Boarders — Liability  Different  to  Each. — 
*  The  strict  liability  of  innkeepers  exists  only  in  favor  of  guests, 
and  not  in  favor  of  boarders.  As  to  guests,  the  liability  of  an  inn- 
keeper approximates  that  of  an  insurer;  but  for  the  goods  of  those 
who  reside  at  the  inn  as  boarders,  rather  than  as  guests,  the  inn- 
keeper is  liable  only  as  any  ordinary  bailee  for  hire,  and  as  such 
is  only  bound  to  use  ordinary  diligence. 

8.  Same — Evidence  Reviewed  and  Plaintiff  Held  a  Boarder — Negli- 
gence— Failure  to  Prove. — In  an  action  against  a  hotel  proprietor 
for  loss  of  jewelry  from  her  rooms  plaintiff  testified  that  she  had 
sold  out  her  business  in  Kentucky,  and  had  rented  her  home  there, 
and  had  come  to  Phcenix  to  start  her  adopted  son  in  business,  and 
that  she  had  made  a  bargain  before  she  moved  that  she  would  pay 
one  hundred  and  thirty-five  dollars  per  month  for  certain  rooms, 
board,  and  service,  and  that  she  selected  the  rooms  and  the  fur- 
niture for  the  same,  and  that  she  had  lived  at  the  hotel  six  months, 
and  had  no  other  home.  There  was  no  evidence  of  any  negligence 
on  the  part  of  defendant.  Held,  that  plaintiff  was  a  boarder, 
and  was  not  entitled  to  recover  in  the  absence  of  proof  of  negli- 
gence on  the  part  of  the  defendant. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Baker  &  Bennett,  for  Appellant. 

**The  case  should  not  be  withdrawn  from  the  jury  unless 
the  conclusion  follows  as  a  matter  of  law  from  the  evidence, 
that  no  recovery  can  be  had  on  any  view  which  could  properly 
be  taken  of  the  facts  the  evidence  tends  to  establish."  Texas 
Railway  Co,  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905 ;  Dunlap 
V.  Northwestern  B.  B.  Co,,  130  U.  S.  649,  9  Sup.  Ct.  647; 
Kane  v.  Central  B.  B.  Co.,  128  U.  S.  91,  9  Sup.  Ct.  16 ;  Jones 
V.  East  Tenn.  B.  B,,  128  U.  S.  443,  9  Sup.  Ct.  118 ;  Lewis  v. 
Prien,  98  Wis.  87,  73  N.  W.  654;  Beid  v.  KeUog,  8  S.  D.  596, 
67  N.  W.  687 ;  Barbour  v.  Moore,  25  Wash.  L.  R.  55 ;  Boyd 
V.  Cross  (Tex.  Civ.  App.),  33  S.  W.  1039;  Van  Etten  v. 
Edwards,  48  Neb.  25,  66  N.  W.  1013 ;  Phoenix  Assoc.  Co.  v. 
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Lucker,  77  Fed.  243 ;  Chicago  etc.  B.  B.  Co.  v.  Anderson,  166 
111.  572,  46  N.  E.  1125 ;  Frame  v.  Electric  Trac.  Co.,  180  Pa. 
St.  49,  36  Atl.  404 ;  Fraser  v.  Schroder,  163  111.  459,  45  N.  E. 
288 ;  Cons.  Coal  Co.  v.  Schneider,  163  lU.  393,  45  N.  E.  126 ; 
Bogers  v.  Meinhardt,  37  Fla.  480,  19  South,  878 ;  Florida  etc. 
Co.  V.  WHliams,  37  Fla.  406,  20  South,  558 ;  Woelfel  v.  Fedr 
eral  St.  etc.  B.  B.  Co.,  183  Pa.  St.  213,  38  Atl.  592 ;  People  v. 
People's  Ins.  Co.,  126  111.  466,  18  N.  E.  774;  2  L.  R.  A.  340. 

In  the  case  of  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253,  27  Am. 
St.  Rep.  198,  26  Pac.  1099,  the  court  says:  ''The  Del  Monte 
being  a  public  hotel,  in  the  absence  of  evidence  showing  that 
plaintiff  went  there  as  a  boarder,  the  presumption  would  be 
that  she  went  there  as  a  guest.  Not  only  does  the  evidence 
fail  to  overthrow  this  presumption,  but  the  testimony  of  the 
plaintiff  shows  that  she  was  there  as  a  mere  temporary  so- 
journer, without  any  agreement  as  to  the  time  she  should 
stay,"  etc.  If  then,  as  in  the  case  last  cited,  the  fact  that  the 
hotel  was  a  public  hotel  raises  the  presumption  that  persons 
stopping  at  such  hotel  are  guests,  how  is  that  presumption 
overcome  in  the  case  at  bar?  No  evidence  was  ottered  by  the 
defendant  to  overcome  that  presumption,  and  with  that  pre- 
sumption remaining  unrebutted  in  favor  of  the  plaintiff,  it 
alone  is  suflScient  to  support  a  verdict  for  plaintiff.  Magoffin 
V.  Missouri  Pacific  B.  B.,  102  Mo.  540,  20  Am.  St.  Rep.  798, 
15  S.  W.  76.  And  in  such  case,  under  all  the  authorities 
above  cited,  it  ia  error  to  direct  a  verdict  for  defendant. 

It  is  contended  by  plaintiff  that  she  was  a  guest  at  the 
hotel  and  not  a  boarder.  *'The  distinction  between  a  guest 
and  a  boarder  is,  that  the  former  comes  without  any  bargain 
as  to  the  length  of  time  he  is  to  stay,  and  therefore  may  go 
when  he  pleases.  A  guest  may  remain  a  long  time  at  an  inn 
without  becoming  a  boarder.  He  may  contract  to  pay  by  the 
week  or  month  without  losing  his  character  as  a  guest  and 
assuming  that  of  a  boarder."  Jones  on  Liens,  511;  Storey  on 
Bailments,  477;  Redfield  on  Bailments,  577,  588;  Chamber- 
lain V.  Masterson,  26  Ala.  371 ;  Jolie  v.  Cardinal,  35  Wis.  118 ; 
Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657 ;  Boss 
V.  Mellin,  36  Minn.  421,  32  N.  W.  172 ;  Hancock  v.  Band,  91 
N.  Y.  1 ;  Hall  V.  Pike,  100  Mass.  495 ;  Strecroft  v.  Bailey,  25 
Iowa,  553 ;  Pollock  v.  Landis,  36  Iowa,  651. 

In  order  to  constitute  a  person  a  guest  it  is  not  necessary 
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he  should  be  an  actual  traveler.  It  is  sufficient  if  he  is  a 
transient  person  and  a  temporary  sojourner  in  the  place,  and 
is  received  and  entertained  at  the  inn  or  hotel  as  such.  WaH- 
ing  V.  Potter,  35  Conn.  183;  Hancock  v.  Rand,  91  N.  T.  1; 
Hall  V.  Pike,  100  Mass.  497. 

The  ultimate  fact  as  to  whether  plaintiff  was  a  guest  or  a 
boarder  is  always  a  question  of  fact  for  the  jury.  Hall  v. 
Pike,  100  Mass.  495 ;  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253,  27 
Am.  St.  Rep.  198,  26  Pac.  1099 ;  Magee  v.  Pacific  Imp.  Co., 
98  Cal.  678,  35  Am.  St.  Rep.  199,  33  Pac.  772 ;  Jolie  v.  Car- 
dinal, 35  Wis.  118 ;  Ross  v.  Mellin,  36  Minn.  421,  32  N.  W. 
172;  LvrSk  V.  Belote,  22  Minn.  468;  Forsyth  v.  Hooper,  11 
Allen,  419. 

C.  P.  Ainsworth,  for  Appellee. 

The  distinction  made  by  the  authorities  between  a  boarder 
and  a  guest  seems  to  be  that  if  a  person  comes  upon  a  special 
contract  to  board  and  sojourn  at  the  inn  he  is  not  in  the  sense 
of  the  law  a  guest,  but  a  boarder;  but  if  he  is  a  transient  and 
wayfaring  man,  and  stops  at  an  inn  and  registers,  he  at  once 
becomes  a  guest,  and  after  becoming  a  guest  should  he  make 
an  agreement  to  pay  by  the  week  or  the  month  it  does  not 
change  his  status  as  a  guest  so  \on^  as  he  retains  his  character 
as  a  traveler.  Where  a  person,  before  going  to  a  hotel  or  inn 
makes  a  special  agreement  for  board  by  the  month,  and  the 
time  is  indefinite  but  simply  to  be  determined  by  his  own  voli- 
tion, then  and  in  every  such  case  the  person  in  the  first  in- 
stance becomes  a  boarder  and  retains  his  status  as  a  boarder 
as  long  as  he  remains  at  the  hotel  or  inn  under  such  a  con- 
tract. In  the  case  at  bar,  the  appellant  never  had  any  status 
as  a  guest,  for  the  reason  that  in  the  first  instance  her  acts  in 
law  constituted  her  a  boarder.  When  she  made  a  special  con- 
tract before  coming  to  the  hotel,  even  before  the  hotel  was  a 
hotel,  to  take  rooms  at  a  special  price,  and,  as  we  contend 
the  evidence  fairly  shows,  for  at  least  a  year,  that  fact  alone 
constitutes  her  a  boarder.  Moore  v.  Longheach  Dev.  Co.,  87 
Cal.  483,  22  Am.  St.  Rep.  265,  26  Pac.  92 ;  Lawrence  v.  How- 
ard, 1  Utah,  142 ;  Mamning  v.  Wells,  9  Humph.  746,  51  Am. 
Dec.  688 ;  Eisten  v.  Hildehrand,  9  B.  Mon.  72,  48  Am.  Dec. 
416;  Johnson  v.  Reynolds,  3  Kan.  251,  87  Am.  Dec.  471; 
Carter  v.  Hobls,  12  Mich.  52,  83  Am.  Dec.  762 ;  Lusk  v.  Beloii, 
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22  Minn.  468 ;  Homer  v.  Harvey,  3  N.  Mex.  197,  5  Pac.  329 ; 
Handcock  v.  Band,  94  N.  Y.  1,  46  Am.  Rep.  112,  and  note; 
Taylor  v.  Downey,  104  Mich.  532,  53  Am.  St  Rep.  472,  62 
N.  W.  716, 

DO  AN,  J. — This  action  was  brought  by  the  appellant,  Mary 
R.  Haff,  in  the  district  court,  against  the  appellee,  J.  C. 
Adams,  to  recover  the  sum  of  $6,452  and  interest  thereon  on 
account  of  certain  jewelry  and  diamonds  alleged  to  have  been 
lost  by  the  appellant  while  stopping  at  his  hotel  as  a  guest  for 
hire,  and  while  she  was  temporarily  absent  from  her  sleeping- 
room.  The  case  was  tried  to  a  jury,  and  at  the  close  of  the 
evidence  for  the  plaintiflE  the  court,  on  motion  of  counsel  for 
defendant,  instructed  the  jury  the  bring  in  a  verdict  for  the 
defendant ;  to  which  ruling  the  counsel  for  plaintiflE  excepted. 
On  a  verdict  for  the  defendant,  the  court  entered  judgment 
in  accordance  therewith.  From  the  judgment  and  the  order 
denying  a  motion  for  a  new  trial,  plaintiflE  appeals. 

The  evidence  in  the  case  furnished  by  the  testimony  of  the 
plaintiflE  and  her  witnesses  was  to  the  eflEect  that  plaintiflE 
and  her  adopted  son  came  from  Frankfort,  Kentucky,  to 
Phoenix,  in  the  latter  part  of  1896;  that  defendant  in  that 
year  erected  and  furnished  the  Hotel  Adams  in  Phoenix ;  that 
the  adopted  son  of  the  plaintiflE  had,  in  July,  1896,  written 
the  defendant,  Adams,  on  behalf  of  himself  and  plaintiff,  for 
rooms  and  permanent  board  in  the  Hotel  Adams  when  fin- 
ished, and  suggested  that  plaintiflE  would  prefer  shipping  her 
own  furniture  to  furnish  her  rooms,  and  asked  for  terms 
accordingly.  On  plaintiflE 's  arrival  in  Phoenix  before  the  com- 
pletion of  the  Hotel  Adams,  she  visited  the  hotel,  in  company 
with  the  defendant,  and  selected  the  rooms  she  desired  to 
occupy ;  selected  the  furniture  with  which,  in  addition  to  her 
own  furniture,  she  desired  to  have  them  furnished,  and  before 
she  took  the  rooms  made  a  bargain  that  she  should  pay  one 
hundred  and  thirty-five  dollars  per  month,  to  be  paid  monthly, 
and  to  include  board,  service,  and  provisions;  that  she  and 
her  adopted  son  afterwards  entered  the  hotel  and  occupied 
the  rooms  in  question  (at  the  contract  price  of  one  hundred 
and  thirty-five  dollars  per  month)  from  December  5th — the 
date  of  the  opening  of  the  hotel — ^until  about  the  30th  of  July 
the  following  year;  that  on  the  1st  of  February,  during  her 
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temporary  absence  from  her  room,  her  diamonds  and  jewelry, 
to  the  value  of  $6,452,  were  lost  or  stolen  from  the  dresser 
in  her  room.  Mr.  Berryman,  the  adopted  son,  testified  in 
behalf  of  the  plaintiflE  that  they  had  come  from  Kentucky  in 
the  fall  of  1896,  and  that  he  had  made  his  home  in  Phoenix, 
and  had  gone  into  business  there,  and  that  his  home  when  in 
Phoenix  was  at  the  Hotel  Adams,  in  the  room^i  mentioned, 
which  he  occupied  jointly  with  the  plaintiff,  his  foster 
mother ;  that  from  the  fifth  day  of  December,  1896,  until  they 
left  the  Hotel  Adams,  on  the  30th  of  July,  1897,  he  was  a 
boarder  there;  that  neither  he  nor  Mrs.  Haff  had  any  other 
home  in  Phoenix  at  that  time.  J.  P.  Pearce,  the  hotel  clerk,  a 
witness  for  the  plaintiff,  testified  that  the  Hotel  Adams  ac- 
commodated transient  guests  and  permanent  boarders,  and 
he  stated  that  the  plaintiff  and  her  adopted  son  were  among 
the  latter  cla^s.  The  plaintiff  herself  testified  that  she  had 
sold  out  her  business  in  Kentucky,  and  entered  into  a  part- 
nership with  and  for  her  adopted  son  in  Phoenix  for  two 
years;  that  she  had  a  home  in  Frankfort,  Kentucky,  which 
she  rented  out  by  the  month  while  she  was  absent  in  Arizona, 
and  to  which  she  expected  to  return  at  some  future  time; 
that  she  had  come  to  Phoenix  with  her  adopted  son;  had 
shipped  her  piano,  harness,  carriages,  horse,  and  furniture: 
had  started  her  adopted  son  in  business,  and  was  making  her 
home  with  him  while  here.  The  plaintiff  testified  that  the 
hotel  was  a  first-class  hotel,  and  that  the  service  waa  proper 
and  efficient;  that  the  servants  and  employees  were  compe- 
tent. At  the  conclusion  of  the  plaintiff's  evidence,  on  motion 
of  defendant,  the  court  instructed  the  jury  that  upon  the  evi- 
dence, if  taken  as  true,  the  defendant  was  not  responsible  for 
the  loss  of  the  jewelry,  and  instructed  the  jury  to  return  a 
verdict  for  the  defendant,  which  instruction  is  assigned  as 
error  by  the  plaintiff  and  appellant. 

The  motion  for  a  peremptory  instruction  to  the  jury  to  re- 
turn a  verdict  for  the  defendant  is  substantially  the  same  ss 
the  common-law  demurrer  to  the  evidence.  It  admits  the 
truth  of  every  ultimate  fact  which  the  evidence  tends  to 
prove.  **The  proper  practice  in  such  case  under  the  Arizona 
statutes  is  by  an  instruction  to  the  jury.  When  it  appears 
to  the  trial  court  that  upon  the  case  made  by  plaintiff's  evi- 
dence, all  taken  as  true,  the  defendant  is  not  liable ;  that,  tak- 
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ing  the  evidence  in  its  strongest  light  against  the  defendant, 
the  plaintiff  has  presented  no  case  in  which  he  is  entitled  to 
recover, — ^the  court  may  instruct  the  jury  to  return  a  verdict 
for  the  defendant."  Roberts  v.  Smith,  5  Ariz.  368,  52  Pac. 
1120.  **When  the  evidence  given  at  the  trial,  with  all  the 
inferences  which  the  jury  could  justifiably  draw  from  it,  is 
insuflScient  to  support  a  verdict  for  the  plaintiff,  so  that  such 
a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  jury,  but  may  direct  a  verdict  for  the 
defendant."  Jones  v.  Railroad  Co,,  128  U.  S.  443,  9  Sup.  Ct. 
118,  32  L.  Ed.  478.  The  principle  is  elementary  that  in  all 
ordinary  classes  of  bailments  losses  occurring  without  negli- 
gence on  the  part  of  the  bailee  fall  upon  the  bailor.  The 
bailee's  liability  turns  upon  the  presence  or  absence  of  negli- 
gence. Generally  speaking,  there  can  be  no  recovery  against 
a  bailee  for  loss  of  or  damage  to  property  in  the  absence  of 
negligence.  In  some  exceptional  bailments — as  in  the  case  of 
carriers  and  innkeepers — there  is  an  exceptional  liability  ap- 
proximating that  of  an  insurer.  Hale  on  Bailments,  24.  **As 
the  law  in  regard  to  the  liability  of  an  innkeeper  is  one  of 
extreme  rigor,  he  should  not  be  held  to  any  responsibility 
beyond  that  arising  from  the  relationship  of  innkeeper  and 
guest.  Fisher  v.  Kelsey,  121  U.  S.  383,  7  Sup.  Ct.  929,  30  L. 
Ed.  930.  The  determination  of  the  question  as  to  who  are 
guests  and  who  are  boarders  decides  the  nature  of  the  lia- 
bility imposed  on  innkeepers  in  given  cases.  The  strict  liabil- 
ity of  innkeepers  exists  only  in  favor  of  guests,  and  not  in 
favor  of  boarders.  As  to  guests,  the  liability  of  an  innkeeper 
approximates  that  of  an  insurer;  but  for  the  goods  of  those 
who  reside  at  the  inn  as  boarders,  rather  than  as  guests,  the 
innkeeper  is  liable  only  as  an  ordinary  bailee  for  hire,  and 
as  such  is  only  bound  to  use  ordinary  diligence.  An  estab- 
lishment may  have  a  double  character,  being  both  a  boarding- 
house  and  an  inn.  In  respect  to  transient  persons,  who, 
without  any  stipulated  contract,  remain  from  day  to  day,  it 
would  be  an  inn;  while  as  to  those  residing  there  under 
special  contracts,  it  would  be  a  boarding-house.  Hale  on 
Bailments,  262,  and  cases  cited.  **In  this  country,  hotel- 
keepers  act  in  a  double  capacity,  being  both  innkeepers  and 
boarding-house  keepers.  As  innkeepers  they  entertain  travel- 
ers and  transient  persons, — ^those  who  come  without  bargain 
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as  to  time  and  price,  and  go  away  at  pleasure,  paying  only 
for  actual  entertainment  received.  As  boarding-house  keep- 
ers, they  entertain  residents  and  regular  boarders  for  definite 
lengths  of  time,  and  at  special  prices,  previously  agreed 
upon."  Lwwrence  v.  Howard,  1  Utah,  142.  In  the  case  at 
bar,  J.  P.  Pearce,  one  of  the  plaintiff's  witnesses,  testified 
directly  that  she  was  a  regular  boarder  by  the  month.  Her 
own  testimony  to  the  facts  that  she  had  sold  out  her  business 
in  Kentucky,  and  had  rented  her  home  there,  and  had  come 
to  Phoenix  to  start  her  adopted  son  in  business,  and  that  she 
had  made  a  bargain,  before  she  took  the  rooms,  that  she  would 
pay  one  hundred  and  thirty-five  dollars  per  month  for  the 
rooms,  board,  service,  and  provisions,  and  that  she  selected 
the  rooms,  and  the  furniture  for  the  same,  clearly  supports 
that  testimony,  which  is  further  strengthened  by  the  testi- 
mony of  her  adopted  son  that  from  the  fifth  day  of  December 
until  they  left,  in  July,  he  was  a  boarder  at  the  Hotel  Adams, 
and  that  neither  he  nor  she  had  any  other  home  in  Phoenix  at 
that  time.  This  testimony,  being  practically  all  the  evidence 
on  this  point,  establishes  the  fact  beyond  question  that  she 
was  a  boarder,  and  not  a  guest,  in  the  eye  of  the  law.  To 
recover  as  a  boarder,  she  must  do  so  pn  the  ground  of  negli- 
gence or  want  of  diligence  on  the  part  of  defendant.  The 
only  evidence  on, that  point  is  that  of  plaintiff  herself,  and 
directly  negatives  that  proposition.  She  says:  **The  hotel  is 
first-class  in  every  respect.  The  rooms  were  taken  care  of 
in  good  shape.  The  employees  were  as  competent  as  any  hotel 
employees." 

It  is  urged  by  appellant  that  whether  plaintiff  was  a  guest 
or  a  boarder  is  an  ultimate  fact,  to  be  deduced  from  the  pro- 
bative facts  as  given  in  the  testimony,  and  that  as  to  whether^ 
in  fact,  the  plaintiff  was  a  guest  or  a  boarder  is  always  a 
question  of  fact  for  the  jury.  Woollen  Co.  v.  Proctor,  7 
Cush.  417,  and  Magee  v.  Improvement  Co,,  98  Cal.  678,  35- 
Am.  St.  Rep.  199,  33  Pac.  772.  All  the  cases  cited  in  support 
of  this  proposition  are  those  in  which  the  relations  of  innkeep- 
er and  guest  had  been  originally  assumed  by  the  parties,  and 
the  defendant  had  introduced  evidence  to  show  that  these  re- 
lations had  ceased,  and  the  plaintiff  had  lost  his  statiis  as  a 
guest,  and  had  become  a  boarder.  The  question  then  pre- 
sented— ^whether  a  person  once  received  as  a  guest  at  a  bote) 
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loses  his  status  as  a  guest  and  becomes  a  boarder  by  after- 
wards making  or  receiving  special  rates,  or  by  changing  mode 
of  payment,  or  by  a  rule  of  the  house  relative  thereto — ^would 
depend  upon  the  different  facts  and  circumstances,  and  their 
relative  weight,  effect,  and  bearing  upon  this  question,  and 
has  been  held  to  be  an  issue  of  fact,  to  be  determined  upon 
all  the  evidence  in  the  case.    In  such  cases  the  court  or  jury 
must  determine  from  the  different  and  conflicting  probative 
facts  presented,  each  tending  to  prove  or  disprove  the  ulti- 
mate fact  in  controversy,  whether  or  not  the  ultimate  fact 
was  established.    Such  determination  would  be  a  determina- 
tion of  the  weight  and  suflBciency  of  all  the  evidence  to  estab- 
lish the  ultimate  controverted  fact.    In  the  case  at  bar  the 
appellant  never  had  any  status  as  a  guest,  for,  in  the  first 
instance,  when  she  made  a  special  contract  before  coming  to 
the  hotel,  and  afterwards  came  under  that  special  contract 
to  board  and  sojourn  at  the  hotel,  her  acts,  in  law,  consti- 
tuted her  a  boarder  (Kisten  v.  Eildehrand,  9  B.  Mon.  72, 
48  Am.  Dec.  416;  Johnson  Co.  v.  Reynolds,  3  Kan.  251,  87 
Am.  Dec.  471 ;  Moore  v.  Development  Co.,  87  Cal.  483,  22  Am. 
St.  Rep.  265,  26  Pac.  92),  and  the  liability  of  the  defendant 
was  only  that  of  an  ordinary  bailee,  from  whom  she  could 
only  recover  for  the  property  lost  on  the  ground  of  his  negli- 
gence or  want  of  diligence.    There  being  no  evidence  what- 
ever offered  to  establish  negligence,  the  determination  by  the 
court  that,  upon  the  evidence  offered,  taken  as  true,  the  de- 
fendant was  not  responsible  for  the  loss  of  the  jewelry,  was 
simply  the  determination  **that,  as  a  matter  of  law,  no  recov- 
ery could  be  had  upon  any  view  which  could  be  properly  taken 
of  the  facts  the  evidence  tended  to  establish."    Railroad  Co, 
V.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed.  829.    This 
being  unquestionably  the  prerogative  of  the  court,  the  in- 
struction was  properly  given.    The  judgment  of  the  district 
court  is  therefore  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


404  Adams  v.  O'Connor.  [6  Ariz. 

[avil  No.  617.    Filed  November  1,  1899.] 
[59  Pac.  105.] 

J.  C.  ADAMS  et  al.,  Defendants  and  Appellants,  v.  JAMES 
0  'CONNOR  et  al.,  Plaintiffs  and  Appellees. 

1.  Appeal  and  Error — Review — Scope  op — Amendment — Discretion- 

art. — Leave  to  ameDd  during  trial  is  largely  a  matter  of  discretion, 
and  where  there  is  no  exhibit  of  the  original  complaint,  and  the 
record  fails  to  show  the  scope  or  effect  of  the  amendment,  it  is  not 
open  to  review. 

2.  Pleading — Contracts — Evidence — SumciENcr. — ^An  averment  that 

defendant  promised  to  pay  plaintiffs  seven  dollars  per  thousand  for 
all  brick  laid  up  in  the  walls  of  an  additional  building,  according 
to  the  terms  of  a  certain  contract  (with  no  terms  given,  except 
the  defendants'  promise  to  pay  and  plaintiffs'  agreement  to  fumiflh 
materials  and  perform  the  labor),  states  a  cause  of  action. 

8.  Contracts — Parol — Evidence  to  Sustain — Sufficiency  —  Motion 
TO  Dismiss. — In  an  action  upon  an  alleged  parol  agreement  for 
extra  compensation  for  certain  brickwork,  the  evidence  showed 
that  there  was  a  written  contract  providing  for  all  the  walls  of 
the  building,  according  to  plans  furnished  by  architects,  and  work 
sued  for  was  included  in  said  plans.  Held,  that  a  motion  to  dismiss 
for  failure  to  prove  any  verbal  contract  should  have  been  sustained. 

4.  Contracts — ^Written — Construction  of — ^For  Court  and  not  Jury. 
— A  contract  for  the  erection  of  a  certain  building,  provided  that 
plaintiffs  should  furnish  all  material  and  do  all  the  brickwork  in  the 
construction  of  said  building  according  to  the  plans  and  specifica- 
tions of  the  architects.  It  further  provided  that  at  the  time  of 
signing  the  plans  and  specifications  were  not  yet  completed,  and 
that  the  plaintiffs  were  to  furnish  all  the  material  and  do  all  the 
brickwork  in  accordance  with  any  plans  to  be  furnished  by  said 
architects.  The  plans  provided  for  the  walls,  for  which  plaintiffs 
claimed  extra  compensation  by  virtue  of  a  parol  agreement.  Held, 
that  when  the  terms  and  language  of  a  contract  are  ascertained,  in 
the  absence  of  technical  phrases  or  the  existence  of  latent  ambigui- 
ties, the  office  of  interpreting  its  meaning  belongs  to  the  court 
alone,  and  the  submission  of  it  to  the  jury,  for  their  interpretation 
and  construction,  was  error. 

6.  Same — Same — Same  —  Same  —  Action  —  Time  foe  Commencing. — 
Where  a  building  contract  provides  that  a  balance  of  twenty-five  per 
cent  is  payable  within  sixty  days  after  the  work  has  been  com- 
pleted, inspected,  and  accepted  by  the  architects,  an  action  to 
recover  the  balance,  brought  before  the  expiration  of  said  sixty 
days,  is  premature,  irrespective  of  the  refusal  or  acceptance  of  the 
work  by  the  architects. 


Nov.  1899.]  Adams  v.  O'Connor.  405 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
A.  C.  Baker,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  and  Thomas  D.  Bennett,  for  Appellants. 

Walter  Bennett,  «iid  Joseph  Campbell,  for  Appellees. 

DOAN,  J. — This  action  was  brought  by  plaintiffs  and  ap- 
pellees herein  against  J.  C.  Adams  and  wife,  appellants  herein, 
in  the  district  court  of  Maricopa  County,  on  the  eleventh  day 
of  December,  1896,  to  recover  $3,131.04  and  costs,  for  labor 
and  material  furnished  under  certain  contracts  in  the  con- 
struction of  the  Hotel  Adams,  in  Phoenix,  and  the  foreclosure 
of  a  mechanic's  lien  on  the  property  for  that  amount.  Two 
contracts  are  set  out  in  the  pleadings,  called  ** Contract  A*' 
and  **  Contract  B,"  dated  on  April  23d  and  June  2d,  respect- 
ively, which  specified  minutely,  and  at  considerable  length, 
the  terms  and  provisions  under  which  all  materials  were  fur- 
nished and  labor  performed.  The  plaintiffs  alleged  a  further 
and  verbal  contract  for  labor  and  material  beyond  that  cov- 
ered by  the  written  contracts  hereinbefore  mentioned,  which 
was  denied  in  the  answer,  the  defendants  claiming  that  the 
labor  and  materials  were  all  provided  for  in  the  second  writ- 
ten contract.  The  defendant  J.  C.  Adams  demurred  to  the 
complaint — First,  on  the  ground  that  the  allegations  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  second, 
that  it  appears  on  the  face  of  the  complaint,  and  from  the 
contract  attached  thereto,  which  is  a  part  thereof,  that  at  the 
time  of  the  commencement  of  this  action  there  was  nothing 
due  on  said  contract,  and  that  the  action  was  prematurely 
brought. 

The  contract  was  made  for  '*all  brick  laid  in  the  walls  of 
the  building  now  being  erected  upon  the  corner  of  Center 
Avenue  and  Adams  Street,  and  commonly  known  as  the 
*  Hotel  Adams,'  upon  the  following  terms  and  conditions, '* 
among  which  are:  "The  walls  of  said  building,  when  com- 
pleted, are  to  be  measured,"  etc.  "The  parties  of  the  first 
part  agree  to  pay  75  per  cent  of  the  value  of  the  brickwork 
that  shall  be  laid  in  the  walls,  upon  an  estimate  which  shall 
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be  furnished  every  two  weeks  by  the  architects,  Millard  & 
Creighton,  and  shall  pay  the  full  amount  remaining  due 
within  sixty  days  after  said  work  has  been  completed,  in- 
spected, and  accepted,  by  said  architects,  Millard  &  Creigh- 
ton. .  .  .  The  parties  of  the  second  part  agree  to  furnish  the 
brick  to  be  laid  in  all  walls  in  the  above-mentioned  building, 
and  to  lay  them,  according  to  the  plans  and  specifications 
which  shall  be  furnished  to  them  by  the  said  party  of  the 
first  part  or  by  the  said  architects,  Millard  &  Creighton,  for 
$7  per  thousand.  Said  walls  to  be  measured  when  erected 
and  completed,"  etc.  **It  is  agreed  by  all  the  parties  to  this 
contract  that  the  plans  and  specifications  for  said  building 
are  to  be  made  by  Millard  &  Creighton,  architects,  and  that 
said  plans  at  this  date  are  not  completed,  and  that  the  work 
shall  be  done  in  accordance  with  any  plans  furnished  by  said 
architects,  and  under  their  direction,  and  in  a  manner  satis- 
factory to  them,"— duly  signed  and  sealed.  The  complaint 
alleged  that  all  the  conditions  of  contract  A  had  been  fully 
performed  on  the  twenty-sixth  day  of  September,  1896,  except 
where  plaintiffs  had  been  delayed  by  delay  or  default  of  the 
defendants;  that  all  the  conditions  of  contract  B  had  been 
performed  on  September  18,  1896,  excepting  cleaning  down 
the  walls,  etc. ;  that  aU  the  conditions  of  the  verbal  contract 
were  performed  by  plaintiffs  prior  to  November  15th,  and 
that  on  the  eighteenth  day  of  September,  1896,  and  repeatedly 
thereafter,  until  November  2d,  plaintiffs  applied  to  the  archi- 
tects, Millard  &  Creighton,  to  measure,  inspect,  and  accept 
the  work  done  under  said  contracts,  and  that  the  said  archi- 
tects unjustly  and  capriciously  refused  to  measure  up  said 
work,  and  file  an  itemized  declaration  of  the  acceptance  of 
the  same;  that,  on  the  second  day  of  November,  Mr.  Creigh- 
ton, one  member  of  the  firm,  did  state  to  plaintiffs  his  ap- 
proval and  acceptance  of  the  work  done  by  plaintiff  under 
said  contracts;  that  the  defendant  J.  C.  Adams  informed 
plaintiffs  that  he  would  not,  at  any  time  within  sixty  days 
after  said  date  of  acceptance,  pay  the  balance  due  upon  said 
contract;  that  the  plaintiffs,  on  December  2,  1896,  filed  for 
record  the  contracts,  together  with  an  itemized  account  of  the 
claim,  as  required  by  law,  and  served  on  defendant  J.  C. 
Adams  a  copy  of  said  notice  of  lien ;  that  the  said  J.  C.  Adams 
was  the  husband  of  said  Anna  D.  Adams;  and  that,  in  all 
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matters  relative  to  the  building  mentioned  under  the  contracts 
in  question,  the  said  J.  G.  Adams  acted  for  himself  and  as 
agent  of  said  Anna  D.  Adams,  and  as  such  agent  had  been 
in  charge  and  in  control  of  said  work  and  building.  On  the 
trial  of  the  case,  the  demurrer  of  the  defendants  was  over- 
ruled. The  testimony  of  the  plaintiffs,  relative  to  the  verbal 
contract  and  the  intentions  and  understanding  of  the  plain- 
tiffs upon  signing  the  written  contract  B,  was  admitted  in 
evidence  over  the  objection  of  the  defendants.  The  court 
refused  to  construe  the  contract  B,  when  requested  by  the 
defendants,  on  motion,  so  to  do,  and,  over  the  objection  of  the 
defendants,  submitted  to  the  jury  for  their  consideration  and 
interpretation,  the  written  contracts,  and  the  testimony  of 
the  plaintiffs  explanatory  thereof,  as  well  as  the  testimony  in 
regard  to  the  verbal  contract.  The  entire  case,  including  the 
written  contracts,  was  submitted  to  the  jury  under  eleven 
instructions  given  at  the  request  of  the  plaintiffs,  fifteen  given 
at  request  of  defendants,  and  five  special  questions  submitted 
to  the  jury  by  the  court.  The  jury  returned  specific  answers 
to  the  questions  submitted,  and  a  general  verdict  for  the 
plaintiffs,  and  assessed  the  damage  at  two  thousand  dollars, 
upon  which  the  court  entered  judgment  in  accordance  with 
the  verdict,  and  decree  of  foreclosure  of  the  lien  upon  the 
property;  from  which  judgment  and  decree,  and  the  denial 
of  the  motion  for  a  new  trial,  the  defendants  appealed. 

1.  The  first  and  second  errors  assigned  are  directed  to  the 
ruling  of  the  trial  court  in  permitting  the  plaintiffs,  over 
defendants'  objection,  to  amend  their  complaint  on  the  trial, 
and  after  the  plaintiffs  had  rested.  These  rulings  will  not 
be  reviewed  by  this  court  The  amendment  of  pleadings  dur- 
ing trial  is  largely  a  matter  of  discretion,  and  in  this  instance 
the  amendment  was  by  substitution,  so  that  the  record  does 
not  enable  this  court  to  determine  the  scope  or  effect  of  the 
amendments,  there  being  no  exhibit  of  the  original  complaint. 
The  only  text  furnished  in  the  record  is  of  the  complaint  as 
it  read  after  the  last  amendment,  with  no  means  of  determin- 
ing what  constituted  the  original  complaint,  or  what  part  of 
the  text  resulted  from  the  first  and  second  amendments,  re- 
spectively. 

2.  It  is  next  alleged  that  the  court  erred  in  denying  defend- 
ants' motion  to  dismiss  the  action  at  the  close  of  plaintiff's 
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case.  This  was  practically  a  renewal  of  defendants'  de- 
murrer, but  it  goes  somewhat  further.  The  demurrer,  al- 
though well  taken  b&  to  the  action  on  the  contracts  A  and  B, 
was  properly  overruled  as  to  the  verbal  contract  alleged  in 
the  complaint  to  have  been  made  on  October  10th,  when  the 
defendant  J.  C.  Adams  promised  to  pay  plaintiffs  **$7  per 
thousand  for  all  brick  laid  up  in  the  walls  of  an  additional 
building,  according  to  the  terms  of  said  contract"  (with  no 
terms  given,  except  the  defendants'  promise  to  pay,  and  plain- 
tiffs' agreement  to  furnish  materials  and  perform  the  labor). 
This  contract,  if  sustained  by  the  evidence,  would  have  been 
sufficient  to  constitute  a  cause  of  action. 

3.  The  motion  to  dismiss,  made  after  the  plaintiffs  rested, 
was  based  upon  the  theory  that  the  plaintiffs  had  failed  to 
sustain  by  any  evidence  the  alleged  verbal  contract;  that  the 
terms  of  the  written  contract  would  exclude  the  possibility 
of  any  such  verbal  contract.  The  plaintiffs  alleged  that  all 
material  furnished,  and  all  labor  performed,  under  said  con- 
tracts, were  done  under  the  direction  and  supervision  of  the 
architects,  Millard  &  Creighton,  mentioned  in  said  contracts 
A  and  B,  and  the  special  superintendent  of  said  work,  em- 
ployed for  the  purpose  by  the  defendant  J.  C.  Adams,  and 
that  the  said  material  and  labor  were  duly  accepted  by  the 
said  architects  and  superintendent  as  the  work  under  said 
contracts  progressed,  and  without  complaint  or  protest  on  the 
part  of  said  architects  or  superintendent.  Plaintiff  O'Connor 
testified,  in  answer  to  the  question,  **What  verbal  contract 
did  you  have,  if  any,  with  Adams  with  reference  to  the 
building  of  the  one-story  kitchen?"  **We  were  told  that 
they  were  ready  to  start,  and  we  went  on  and  got  the  brick 
there.  They  told  us  to  commence  hauling  the  brick."  On 
cross-examination  he  testified  as  follows:  **We  hauled  brick 
on  the  ground  for  construction  of  the  kitchen  before  Adams 
returned  from  Chicago,  and  before  we  were  notified  to  go 
ahead  with  the  work.  We  never  said  a  word  about  the  job. 
We  were  anxious  to  go  on  with  it.  Mr.  Adams  and  Mr. 
Guthrie  never  said  anything  to  us  about  the  price,  nor  what 
we  were  going  to  charge,  but  we  done  this  work  without  any 
stipulation,  and  we  did  not  know  whether  we  were  going  to  get 
$7  or  $10  per  thousand,  and  Mr.  Adams  did  not  know  any- 
thing about  it.    We  charged  them  $7  a  thousand.    Guthrie, 
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Adams,  and  myself  measured  up  this  when  we  completed  the 
work,  some  time  in  November."  Plaintiff  Cottrell  testified: 
*'My  recollection  is  we  commenced  the  brickwork  for  the 
kitchen  and  dormitory  in  October.    I  do  not  remember  Adams 

•  

ever  mentioning  the  kitchen  to  me  personally."  Defendant 
Adams  testified  positively  that  the  contract  B  included  the 
brickwork  on  the  kitchen.  The  language  of  the  contract  is 
plain  and  direct,  and  included  the  brickwork  in  all  the  walls 
of  the  hotel  building.  The  architects,  Millard  &  Creighton, 
testified  that  the  plans  for  the  office  and  kitchen  were  a  part 
of  the  plans  for  the  building,  and  the  plans  and  specifications 
as  put  in  evidence  sustained  that  testimony.  The  agreement 
in  contract  B,  ''that  the  plans  and  specifications  are  to  be 
made  by  Millard  &  Creighton,  architects,  and  that  the  work 
shall  be  done  in  accordance  with  any  plans  furnished  by  said 
architects,"  unquestionably  disposes  of  this  matter.  Such 
being  the  case,  the  motion  to  dismiss  should  have  been  granted, 
and  the  refusal  to  grant  it  was  error. 

4.  It  is  next  claimed  that  the  court  erred  in  refusing  to 
construe  contracts  A  and  B,  set  out  in  plaintiffs'  complaint, 
when  the  contracts  themselves  were  not  ambiguous  or  uncer- 
tain, and  in  submitting  the  same  for  construction  to  the  jury. 
The  disposal  of  the  proposition  involved  herein  will  render 
unnecessary  the  determination  of  many  of  the  questions  pre- 
sented in  the  other  assignments.  The  rule  is  well  settled  that 
when  the  terms  and  language  of  the  contract  are  ascertained, 
in  the  absence  of  technical  phrases,  or  the  existence  of  latent 
ambiguities,  rcnrlering  the  subject-matter  of  the  contract  un- 
certain and  doubtful,  the  oflSce  of  interpreting  its  meaning 
belongs  to  the  court  alone.  **It  would  be  a  dangerous  prin- 
ciple to  establish,  where  the  parties  have  reduced  their  con- 
tracts to  writing  and  defined  their  meaning  by  plain  and 
unequivocal  language,  to  submit  their  interpretation  to  the 
arbitary  and  capricious  judgment  of  persons  unfamiliar  with 
legal  principles  and  the  settled  rules  of  construction." 
Brady  v.  Cassidy,  104  N.  Y.  155,  10  N.  E.  131.  This  contract 
is  clear,  free  from  ambiguities,  and  easily  understood.  The 
parties  themselves  have  plainly  expressed  in  writing  what  is 
included  in  the  contract.  The  contract  expressly  provides 
that  the  plaintiffs  shall  furnish  all  material  and  do  all  the 
brickwork  in  the  construction  of  the  Hotel  Adams,  according 
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to  the  plans  and  specifications  made  by  the  architects,  Millard 
&  Creighton.  Then  they  put  a  clause  in  the  contract,  that, 
at  the  time  of  signing  this  contract,  the  plans  and  specifica- 
tions are  not  yet  completed,  but  that  the  said  plaintiffs  are  to 
furnish  all  the  material  and  do  all  the  brickwork  in  accord- 
ance with  any  plans  to  be  furnished  by  said  architects.  The 
only  question,  then,  that  was  pertinent  under  this  contract, 
was  as  to  what  plans  and  specifications  were  adopted  and  fur- 
nished by  these  architects,  Millard  &  Creighton,  for  the 
construction  of  the  Hotel  Adams.  Whenever  this  was  ascer- 
tained, then  it  was  certain  what  work  was  to  be  performed  by 
the  plaintiffis  on  their  part.  It  was  perfectly  competent  and 
proper  to  admit  testimony  as  to  what  constitutes  the  plans  and 
specifications,  but  it  was  not  competent  to  show  what  work 
the  plaintiffs  understood  they  were  to  perform  at  the  time  they 
signed  the  contract,  or  what  portion  of  the  plans  they  under- 
stood was  not  included  in  the  contract,  except  as  expressed 
in  the  contract  itself;  for,  if  this  kind  of  testimony  is  ad- 
mitted, it  would  abrogate  the  contract,  and  let  the  entire 
transaction  rest  on  parol.  The  court  should  have  construed 
this  contract  according  to  its  plain  provisions,  as  indicated 
by  the  words  and  terms  used,  and  should  have  defined  the 
rights  and  liabilities  of  the  parties  thereunder,  and  should 
have  so  instructed  the  jury,  and  should  not  have  submitted  the 
contract  to  the  jury,  to  draw  their  own  conclusions  from  it, 
and  place  their  own. construction  on  it.  Bell  v.  Keepers,  37 
Kan.  64, 14  Pac.  542 ;  Barton  v.  6rwy,  57  Mich.  622,  24  N.  W. 
638 ;  BarnhiU  v.  Howard,  104  Ala.  412,  16  South.  2 ;  Hasseit 
V.  McArdle,  7  Misc.  Rep.  710,  28  N.  Y.  Supp.  48.  The  con- 
tract being  free  from  ambiguities,  no  exposition  is  allowable 
contrary  to  the  express  words  of  the  instrument.  Kihlberg 
V.  United  States,  97  U.  S.  398,  24  L.  Ed.  1106.  The  plans  and 
specifications,  as  put  in  evidence,  provided  for  the  walls  of 
the  kitchen  and  ofQce.  The  architects  identified  these  plans 
and  specifications  as  the  ones  under  which  the  building  was 
constructed,  and  testified  that  the  plans  were  drawn  for  them 
before  contract  B,  under  which  the  building  was  erected, 
was  entered  into.  This  testimony  was  uncontradicted.  The 
court  should  therefore  have  construed  contract  B  according 
to  its  plain  terms  and  provisions,  and  should  have  instructed 
the  jury  that  the  walls  of  the  office  and  kitchen  were  included 
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in  the  contract  jiust  the  same  as  any  of  the  other  walls  of  the 
building.  The  refusal  to  do  so,  and  the  submission  of  the 
contracts  to  the  jury  for  their  interpretation  and  construction, 
was  error. 

It  is  next  claimed  that,  in  submitting  the  case  to  the  jury, 
the  court  erred  in  refusing  to  hold,  as  a  matter  of  law,  that  as 
to  contract  B,  set  out  in  plaintiffs'  complaint,  this  action  was 
premature,  and  to  so  instruct  the  jury.  The  contract  pro- 
vided that  the  defendants  shall  pay  the  plaintiffs  seventy-five 
per  cent  of  the  value  of  the  brickwork  that  shall  have  been 
laid  in  the  walls,  upon  an  estimate  which  shall  be  furnished 
by  said  architects  every  two  weeks,  and  shall  pay  them  the 
full  amount  remaining  due  within  sixty  days  after  said  work 
has  been  completed,  inspected,  and  accepted  by  said  architects, 
Millard  &  Greighton.  The  evidence  presented  established  the 
fact  that  seventy-five  per  cent  of  the  value  of  the  brickwork, 
as  shown  by  the  estimates  of  the  architects,  had  been  paid  as 
required,  and  that  the  claim  could  exist  for  only  the  twenty- 
five  per  cent  which  would  become  due  within  sixty  days  after 
the  work  had  been  completed,  inspected,  and  accepted  by  the 
architects.  The  plaintiff  O'Connor  testified  that  they  com- 
pleted the  work  some  time  in  November, — about  the  7th.  The 
architect  Millard  gave  the  date  as  about  the  15th  of  Novem- 
ber. The  testimony  of  all  agreed  that  the  work  was  measured 
up  on  the  twenty-eighth  day  of  November.  Plaintiff  O'Con- 
nor testified  that  he  had  a  verbal  acceptance  of  the  building 
from  the  architect  on  the  morning  of  November  28th;  plain- 
tiff Cottrell,  that,  some  time  about  the  2d  of  November, — ^not 
positive  as  to  exact  date, — Mr.  Creighton  told  him  they  were 
willing  to  accept  the  building  as  a  good  job.  Millard  & 
Creighton,  the  architects,  both  testified  that  they  had  never 
given  a  verbal  or  written  acceptance  of  the  work  under  that 
contract;  that  plaintiffs  had  demanded  an  acceptance,  and  the 
reason  they  had  not  given  them  an  acceptance  was  that  the 
work  was  not  in  accordance  with  the  contract,  and  that  was 
the  only  reason  they  refused  to  give  an  acceptance  of  the 
building ;  that  the  building  was  practically  and  substantially 
completed  at  the  time  of  the  measurement,  November  28th, 
and  they  were  willing  to  accept  it  as  substantially  completed, 
with  the  exception  of  some  failures  to  comply  with  certain 
requirements  in  the  contract,  which  were  fully  brought  out 
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in  the  evidence,  and  which  were  the  grounds  for  some  allega- 
tions of  breach  of  contract,  failure  to  comply  with  require- 
ments, and  claims  for  damages  on  the  part  of  defendanta 
against  plaintiffs,  but  are  not  material  to  this  ruling.  On 
November  30th  the  architects  presented  a  letter  or  state- 
ment to  the  defendant  Adams,  stating  that  they  could  not 
accept  the  work;  that  it  was  not  done  in  accordance  with 
the  contract,  etc. ;  which  letter,  or  statement,  was  by  defend- 
ant presented  to  plaintiffs  on  that  date.  This  action  was 
brought  December  11th.  From  this  evidence,  that  is  some- 
what conflicting,  the  court  might  draw  conclusions  that  would 
differ  somewhat ;  but,  as  a  matter  of  law,  no  recovery  could  be 
had  upon  any  view  which  could  be  properly  taken  of  the  facts 
established  by  this  evidence,  because,  upon  the  view  most 
favorable  to  the  plaintiffis  that  could  possibly  be  taken,  the 
sixty  days  had  not  expired,  after  either  the  completion, 
measurement,  or  acceptance  of  the  work.  While  it  might 
become  material,  in  considering  some  other  errors  that  have 
been  assigned  in  this  case,  to  determine  whether,  as  a  matter 
of  fact,  the  architects  did  or  did  not  accept  the  work,  and, 
if  the  conclusion  were  arrived  at  that  they  did  not  accept  it, 
then  to  determine  whether  such  a  case  has  been  made  showing 
the  refusal  to  have  been  grossly  and  palpably  perverse  and 
unjust,  so  much  so  that  the  inference  of  bad  faith  and  dis- 
honesty would  necessarily  arise,  and  that  thereby  the  plain- 
tiffs would  be  entitled  to  establish  by  other  proof  that  they 
had  executed  the  work  according  to  the  contract,  and  could 
recover  from  the  defendants,  notwithstanding  the  refusal  of 
the  architects  to  certify,  that  issue  is  not  pertinent  here, 
because,  in  any  event,  they  could  not  maintain  a  suit  for  the 
remaining  twenty-five  per  cent  until  after  the  expiration  of 
sixty  days  from  that  date;  and  the  date  of  the  suit  (December 
11th)  shows  that  it  was  brought  within  less  than  sixty  days 
from  the  earliest  date  given  of  either  the  completion  of  the 
work  or  the  measurement  of  the  building,  and  the  action  of 
the  architects  thereon,  whether  that  may  have  been  considered 
an  acceptance  or  a  refusal  to  accept.  Smith  v.  Brady,  17 
N.  Y.  173,  72  Am.  Dec.  442.  For  the  reasons  assigned,  the 
court  should  have  held,  as  a  matter  of  law,  that  the  action  as 
to  contract  B  was  prematurely  brought,  and  should  have  so 
instructed  the  jury,  and  the  refusal  so  to  do  was  error. 
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The  decision  of  the  questions  that  have  been  determined 
renders  unnecessary  the  consideration  of  the  errors  assigned 
in  the  different  instructions  given  or  refused  to  the  jury,  as 
the  issues  therein  presented  would  not  arise  on  the  trial  of  the 
case  in  accordance  with  the  views  indicated  herein.  The  judg- 
ment of  the  lower  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  the  views  herein 
expressed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  672.    FUed  November  1,  1899.] 
[59  Pac.  109.] 

JASPER  M.  ROUNTREE  et  al..  Defendants  and  Appellants, 
V;  ALEXANDER  MARSHALL,  Plaintiff  and  Appellee. 

1.  Fraudulent  Conveyances — Action  by  Judgment  CREDrroR  to  Set 

Aside — Pleading — SurpiciENCY. — In  an  action  by  a  judgment  cred- 
itor to  cancel  a  conveyance  by  his  debtor,  an  allegation  that  the 
conveyance  was  made  for  the  purpose  of  hindering  and  delaying  the 
plaintiff  in  the  collection  of  the  debt  upon  which  the  said  judgment 
was  rendered,  and  was  without  consideration,  fraudulent,  and  void 
as  to  this  plaintiff,  is  sufficient  to  sustain  a  judgment  in  the  absence 
of  a  demurrer. 

2.  Same — Execution — May  Be  Levied  on  Property  without  Bring- 

ing Action  to  Cancel  Fraudulent  Conveyance — Rev.  Stats. 
Ariz.  1887,  Sec.  2031,  Construed. — ^Under  the  statute,  supra,  an 
attempted  transfer  by  a  fraudulent  grantor  is  ineffectual  to  divest 
him  of  the  legal  title,  and  a  creditor  may  levy  upon  and  sell  the 
property  as  if  no  conveyance  had  ever  been  made  by  the  debtor. 

3.  Same — Evidence — Sufficiency — ^Fraudulent  Intent  of  Vendor — 

Vendee's  Knov^ledge  of  Intent. — Where  the  evidence  establishes 
the  fraudulent  intent  of  the  debtor  in  making  the  conveyance,  and 
the  full  knowledge  of  the  vendee  of  such  intent,  a  judgment  cancel- 
ing the  conveyance  will  not  be  set  aside. 

I 

APPEAL  from  a  judgment  of  the  District  Court  of  tlie 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
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A.  C.  Baker,  and  J.  L.  B.  Alexander,  for  Appellants. 

C.  P.  Ainsworth,  for  Appellee. 

DOAN,  J. — This  action  was  brought  by  the  appellee  herein 
on  May  22,  1897,  in  the  district  court  of  Maricopa  County, 
against  the  appellant  and  one  Marcus  Jacobs,  to  recover  the 
possession  of  certain  real  estate,  with  the  rents  and  profits 
thereof,  stated  to  be  worth  the  sum  of  fifty  dollars  per  month, 
and  asking  that  the  title  to  the  premises  be  quieted  in  the 
appellee,  that  he  have  possession  thereof,  and  that  a  convey- 
ance from  one  William  Ruff  to  the  appellant,  Rountree,  be 
declared  fraudulent  and  void,  and  canceled  as  a  cloud  upon 
the  title.  The  facts,  as  disclosed  by  the  evidence,  were  as 
follows:  The  appellee  had  recovered  a  judgment  in  the  dis- 
trict court  of  Maricopa  County  on  April  6,  1895,  against 
William  Ruff,  for  the  sum  of  $3,200  and  interest  and  costs. 
At  the  time  the  action  was  brought.  Ruff  was  the  owner  of  the 
property  in  question.  After  contracting  the  debt  upon  which 
the  judgment  aforesaid  was  rendered,  and  while  the  action 
therefor  was  pending,.  Ruff  conveyed  to  the  appellant,  Roun- 
tree, all  the  property,  real  and  personal,  then  owned  by  him. 
Afterwards,  on  January  8,  1895,  Rountree  conveyed  a  por- 
tion of  the  premises  in  question  to  the  said  Marcus  Jacobs. 
Since  the  commencement  of  the  present  action,  the  said  Jacobs 
has  reconveyed  the  said  property  to  Rountree.  Upon  the 
aforesaid  judgment,  rendered  on  April  5,  1895,  against  Ruff, 
an  execution  was  duly  issued,  and  levied  upon  the  property 
now  in  question.  The  property  was  sold  on  execution  under 
the  judgment,  and  a  deed  issued  to  the  appellee,  Marshall. 
The  complaint  alleged  that  the  conveyances  by  Ruff  to  the 
defendant  Rountree,  and  by  Rountree  to  Jacobs,  were  all 
made  for  the  purpose  of  hindering  and  delaying  the  plain- 
tiff (this  appellee)  from  collecting  his  debt  upon  which  the 
said  judgment  was  rendered,  as  aforesaid,  and  that  all  said 
conveyances  were  without  consideration,  and  fraudulent  and 
void  as  to  this  appellee ;  that,  at  the  time  of  the  rendition  of 
the  judgment,  the  issuance  and  levy  of  the  execution,  and 
the  sale  of  the  premises,  the  said  Ruff  had  no  other  property 
in  this  territory  subject  to  execution.  The  appellant  an- 
swered by  general  denial,  and  further  alleged  that  on  the  first 
day  of  December,  1894,  when  the  aforesaid  transfer  was  made. 
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Rufif  was  indebted  to  him,  the  said  Rountree,  in  the  sum  of 
$2,261 ;  that  Ruff  was  indebted  to  one  Haskell  in  the  sum  of 
$1,076,  which  was  secured  by  a  mortgage  on  a  portion  of  the 
described  property,  and  to  various  other  parties  in  divers 
sums  and  amounts;  that  on  the  first  day  of  December,  1894, 
Ruflf  transferred  the  property  in  question  to  Rountree  in  pay- 
ment of  the  aforesaid  indebtedness  of  $2,261,  and  in  further 
consideration  of  the  assumption  and  payment  by  Rountree 
of  the  aforesaid  indebtedness  to  Haskell  and  others;  that 
thereupon  the  said  appellant,  Rountree,  canceled  the  indebted- 
ness of  Ruff  to  himself,  paid  the  amount  due  Haskell,  and 
caused  the  mortgage  to  be  discharged,  and  paid  other  debts 
and  accounts  of  the  said  Ruff.  The  case  was  tried  upon  the 
evidence  introduced  by  both  parties  in  the  court  below.  The 
defendant  Rountree  gave  in  detail  the  facts  and  circumstances 
of  the  transaction  between  himself  and  Ruff,  and  thereupon 
the  court  found  that  upon  April  6,  1895,  the  appellee  herein 
recovered  judgment  against  William  Ruff  for  $3,200  and 
costs ;  that  the  said  Ruff  was  the  owner  of  the  property  now  in 
question  at  the  time  he  contracted  the  debt  for  which  the 
judgment  was  rendered;  that,  pending  the  action,  the  said 
Ruff,  on  December  1,  1894,  conveyed  to  Rountree  the  prop- 
erty in  question;  that  on  July  17,  1895,  an  execution  was 
issued  on  said  judgment  against  the  property  of  said  Ruff, 
and  returned  unsatisfied;  that  thereafter  an  alias  execution 
was  issued  and  levied  upon  this  property,  and  that,  after  due 
notice,  the  same  was  sold  by  the  sheriff,  and  a  deed  therefor 
executed  to  Marshall,  the  appellee ;  that  the  conveyances  from 
9aid  Ruff  to  Rountree,  and  from  Rountree  to  Jacobs,  were 
all  made  for  the  purpose  of  hindering  and  delaying  Marshall 
in  the  collection  of  the  debt  upon  which  judgment  was  ren- 
dered, and  were  all  fraudulent  and  void  as  to  Marshall,  the 
appellee  herein;  that  the  purposes  of  the  said  conveyances 
and  the  fraudulent  intent  of  Ruff  were  known  to  Rountree 
at  the  time  the  conveyances  were  made  to  him;  that,  at  the 
time  of  the  conveyance  of  said  premises  by  Ruff  to  Rountree, 
a  portion  of  the  same  was  encumbered  by  a  mortgage  amount- 
ing to  $1,076;  that  since  such  conveyance  the  encumbrance 
had  been  paid  and  the  mortgage  satisfied  by  the  said  Roun- 
tree ;  the  said  Rountree  had,  ever  since  the  conveyance,  been 
in  possession  of  the  property ;  that  the  reasonable  rent  of  said 
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premises,  exclusive  of  the  encumbered  property  aforesaid,  waa 
twenty-five  dollars  per  month.  Thereupon  judgment  was  ren- 
dered in  favor  of  the  appellee,  Marshall,  and  against  the 
appellant,  Rountree,  for  the  immediate  possession  of  the  un- 
encumbered portion  of  said  property,  and  the  sum  of  two  hun- 
dred and  fifty  dollars  for  the  use  and  occupation  of  the  same, 
and  costs,  and  that  upon  the  payment  of  $1,076  within  ninety 
days  from  the  date  of  said  judgment  by  the  appellee,  Mar- 
shall, to  the  appellant,  Rountree,  the  appellee  have  possession 
of  that  portion  of  the  premises  that  had  been  encumbered  by 
the  said  mortgage  of  $1,076.  The  deeds  from  RuflE  to  Roun- 
tree and  from  Rountree  to  Jacobs  were  each  and  all  adjudged 
to  be  fraudulent  and  void,  and  were  set  aside  as  a  cloud  upon 
the  title  of  the  appellee,  Marshall,  to  the  premises  therein 
described,  and  it  was  ordered,  adjudged,  and  decreed  that, 
upon  the  payment  of  the  $1,076  aforesaid,  the  title  to  all  said 
premises  be  quieted  in  the  said  appellee,  Marshall.  Prom 
this  judgment,  and  the  order  denying  a  motion  for  a  new  trial, 
the  defendant  appealed,  and  assigns  as  errors — First,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  because  of  the  insufficient  allegation  of  fraud 
therein;  second,  because  it  appears  that  the  title  claimed  by 
the  sheriff's  deed  was  only  the  ** right,  title,  interest,  and 
claim''  had  by  Ruff  in  and  to  the  lands  on  the  sixth  day  of 
April,  1895,  and  that  prior  to  that  tuie  Ruff  had  conveyed 
away  said  lands;  third,  that  the  evidence  is  not  sufficient  to 
warrant  the  conclusion  of  the  court  that  the  conveyance  by 
Ruff  to  Rountree  was  fraudulent. 

The  complaint  alleges  **that  the  said  conveyance  by  said 
Wm.  Ruff  to  the  defendant  Jasper  M.  Rountree,  and  by  the 
said  Jasper  M.  Rountree  to  said  M.  Jacobs,  were  each  and  all 
of  them  made  for  the  purpose  of  hindering  and  delaying  this 
plaintiff  in  the  collection  of  the  debt  upon  which  the  said 
judgment  was  rendered,  and  were  each  and  all  of  them  with- 
out consideration,  fraudulent,  and  void  as  to  this  plaintiff." 
Whatever  might  have  been  held  if  the  point  had  been  raised 
by  demurrer  to  the  complaint,  the  allegation  is  certainly 
sufficient  to  sustain  a  judgment,  in  the  absence  of  a  demurrer. 

2.  The  next  assisrnment  is  based  upon  the  legal  proposition 
that  Ruff's  deed  of  December  1,  1894,  transferred  his  title  to, 
and  interest  in,  this  property  to  Rountree,  and  that,  until  this 
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transaction  should  be  attacked  for  fraud  and  such  transfer 
be  vacated  or  set  aside,  the  legal  title  was  in  Rountree,  and 
beyond  the  reach  of  legal  process  against  Buff,  and  that, 
therefore,  the  levy  on,  and  sale  of  Ruff's  title  to  and  interest 
in,  the  property  after  such  deed,  and  before  any  proceedings 
for  the  cancellation  thereof,  conveyed  nothing  to  Marshall. 
If  the  transaction  was  voidable,  that  doctrine  would  apply. 
But  a  deed  in  fraud  of  the  rights  of  creditors  is  absolutely 
void.  Such  a  deed  can  convey  no  legal  interest.  Mr.  Free- 
man says  on  this  subject:  *'A  transfer  made  to  hinder,  delay, 
or  defraud  creditors,  while  as  between  the  parties  it  conveys 
the  title,  has  as  against  a  creditor  proceeding  under  execution, 
no  such  effect.  As  against  the  fraudulent  transferee,  the 
creditor  may  seize  the  property,  whether  real  or  personal,  as 
that  of  the  fraudulent  vendor,  and  may  sell  it  under  execution. 
The  title  transferred  by  such  sale  is  not  a  mere  equity ;  it  is 
the  legal  title  itself,  against  which  the  fraudulent  transfer 
IS  no  transfer  at  all."  Freeman  on  Executions,  sec.  136.  This 
rule  is  especially  enacted  by  statute  in  our  territory.  The 
Revised  Statutes  (par.  2031)  provides:  '* Every  transfer  of 
any  estate,  real  or  personal,  with  intent  to  delay,  hinder  or 
defraud  creditors  of  or  from  what  they  are  or  may  be  law- 
fully entitled  to  shall,  as  to  such  creditors,  be  void."  The 
supreipe  court  of  California  has  decided,  under  a  statute 
almost  identical  with  ours,  that  the  attempted  transfer  by 
the  fraudulent  grantor  was  ineffectual  to  devest  him  of  the 
legal  title,  and  vest  such  title  in  the  grantee,  and  therefore 
did  not  place  the  grantor's  title  beyond  the  reach  of  legal 
process  invoked  in  aid  of  a  bona  fide  creditor  of  such  fraudu- 
lent grantor,  but  that,  such  conveyance  being  void,  a  creditor, 
ignoring  the  ineffectual  attempt  of  the  fraudulent  grantor 
to  make  such  transfer,  could  levy  upon  and  sell  the  prop- 
erty as  if  no  conveyance  had  ever  been  made  by  the  debtor. 
Bull  V.  Ford,  66  Cal.  176,  4  Pac.  1175;  Judson  v.  Lyford, 
84  Cal.  505,  24  Pac.  286.  Ruff's  title  never  having  been  trans- 
ferred as  to  the  plaintiff  Marshall,  the  levy  upon  and  sale  of 
such  ** right,  title,  and  interest,"  under  execution  against 
Ruff,  was,  in  effect,  the  levy  upon  and  sale  of  the  entire  title 
to  the  land,  notwithstanding  the  former  attempted  transfer 
by  Ruff  under  the  fraudulent  deed  of  Rountree. 
3.  This  brings  us  to  the  consideration  of  the  proposition 
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that  the  evidence  is  not  suflScient  to  warrant  the  conclusion 
of  the  court  that  the  conveyance  by  RufiE  to  Rountree  was 
fraudulent.  The  evidence  is  conclusive  that  Rountree  was  in 
this  instance  a  fraudulent  vendee.  His  own  testimony  fur- 
nished suflBcient  evidence  of  the  fraudulent  intent  of  Ruff 
in  making  the  conveyance,  and  of  his  full  knowledge  of  such 
intent,  if  not,  indeed,  of  his  active  complicity  with  Ruff  in  the 
matter.  In  the  language  of  the  court,  in  the  case  of  Bartles 
V.  Gibson  (C.  C.)  17  Fed.  293:  **The  circumstances  show  that 
he  must  have  known  of  the  fraudulent  intent  of  his  grantor, 
and  if  so,  or  if  he  had  knowledge  of  facts  sufl&cient  to  excite 
the  suspicion  of  a  prudent  man  and  put  him  on  inquiry,  he 
made  himself  a  party  to  the  fraud."  There  is  nothing  in 
the  record  that  would  call  for  a  disturbance  of  the  findings 
or  judgment  of  the  court  below.  The  judgment  is  therefore 
affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[civil  No.  665.    Filed  November  1,  1899.] 
[59  Pac.  101.] 

A.  E.  BAKER,  Plaintiff  and  Appellant,  v.  S.  J.  FLEMING 

et  al.,  Defendants  and  Appellees. 

1.  Vendor's  Lien — Mines  and  Mining — Bxal  Propertt. — ^Wbere  min- 
ing propcrtj  is  conveyed  by  a  deed  absolute,  and  no  express  lien  is 
reserved  for  the  unpaid  portion  of  the  purchase  money,  there  is  no 
implied  equitable  lien  in  favor  of  the  vendor  for  such  unpaid  pur- 
chase price. 

APPEAL  from  a  judgfraent  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
R.  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ross  &  0 'Sullivan,  and  E.  M.  Sanford,  for  Appellant. 

Andrews  &  Ling,  H.  D.  Stocker,  of  Counsel,  for  Appellees. 
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DAVIS,  J.— On  the  fourteenth  day  of  July,  1896,  the  ap- 
pellant, A.  E.  Baker,  sold  and  conveyed  to  S.  J.  Fleming  and 
B.  T.  Tustin,  by  deed  absolute,  certain  mining  property 
situated  in  Yavapai  County,  receiving  part  of  the  purchase 
price  thereof  in  cash  and  the  written  obligations  of  the  said 
Fleming  and  Tustin  for  the  residue.  No  express  lien  was 
reserved,  however,  for  the  unpaid  portion  of  the  purchase 
money.  On  or  about  the  twentieth  day  of  August,  1896,  the 
Providence  Gold  Mining  Company  took  a  conveyance  of  said 
property  from  Fleming  and  Tustin,  with  full  knowledge  on 
its  part  of  the  existence  of  the  said  purchase-money  indebted- 
ness to  Baker.  Thereafter,  in  a  suit  brought  by  Baker,  it 
was  sought  to  establish  and  enforce  a  vendor's  lien  against 
the  property  for  the  balance  of  the  purchase  money  owing  to 
him.  From  the  judgment  of  the  district  court  denying  his 
right  to  such  lien  he  has  prosecuted  this  appeal. 

The  sole  question  presented  for  decision  here  is  whether  a 
grantor  of  real  estate  by  absolute  conveyance  has  an  implied 
equitable  lien  thereon  for  the  unpaid  purchase  money.  If 
such  a  lien  arises  at  all,  it  must,  on  principle,  prevail  alike 
against  the  grantee  himself  and  all  subsequent  purchasers 
with  notice.  The  doctrine  of  the  English  court  of  chancery, 
which  recognizes  and  upholds  such  a  lien,  has  been  adopted 
in  some  of  the  states,  rejected  in  some,  and  remains  undecided 
or  doubtful  in  others.  There  seems  to  have  been  no  settled 
adjudication  of  the  question  in  this  territory,,  and  we  there- 
fore feel  at  liberty  to  determine  it  as  one  of  first  impression. 
A  considerable  diversity  of  opinion  exists  concerning  the 
origin  of  the  vendor's  lien.  It  has  been  accounted  for  as  a 
trust,  as  an  equitable  mortgage,  as  arising  from  natural 
equity,  and  as  a  contrivance  of  the  chancellors  to  evade  the 
unjust  rule  of  the  early  common  law  by  which  land  was  free 
from  the  claims  of  simple  contract-creditors.  The  grounds 
upon  which  the  doctrine  seems  generally  to  have  been  rested 
in  the  earlier  English  cases  were  those  of  natural  equity,  a 
supposed  intention  of  the  parties,  and  a  trust  arising  out  of 
the  unconscientiousness  of  the  vendee's  holding  the  land  with- 
out paying  the  price.  In  Ahrend  v.  Odiome,  118  Mass.  261, 
Mr.  Justice  Gray,  now  of  the  supreme  court  of  the  United 
States,  after  an  elaborate  examination  of  the  question,  con- 
cluded that  the  foundation  of  the  doctrine  was  that  justice 
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required  that  the  vendor  should  be  enabled,  by  some  form  of 
judicial  process,  to  charge  the  land  in  the  hands  of  the 
vendee,  as  security  for  the  unpaid  purchase  money,  and  that 
the  restriction  of  the  doctrine  to  real  estate  suggested  the 
inference  that  the  court  of  chancery  was  induced  to  interpose 
by  the  consideration  that  by  the  law  of  England  real  estate 
could  not  be  attached  on  mesne  process,  nor,  except  in  certain 
cases,  and  to  a  limited  extent,  be  taken  in  execution  for  debt. 
The  learned  judge  rejected  the  theory  of  natural  equity, 
because  that  would  apply  to  a  sale  of  chattels  as  well  as  of 
land;  and  the  theory  of  a  trust,  as  that  would  include  too 
many  other  cases  to  which  confessedly  the  doctrine  had  not 
been  extended.  The  presumption  of  an  intention  of  the 
parties  is  thus  disposed  of  by  Mr.  Justice  Gibson,  in  Kauffelt 
V.  Bower,  7  Serg.  ft  R.  64, 10  Am.  Dec.  428:  ''The  implication 
that  there  is  an  intention  to  reserve  a  lien  for  the  purchase 
money  in  all  cases  where  the  parties  do  not,  by  express  acts, 
evince  a  contrary  intention,  is  in  almost  every  case  incon- 
sistent with  the  truth  of  the  fact,  and  in  all  instances,  with- 
out exception,  in  contradiction  of  the  express  terms  of  the 
contract,  which  purports  to  be  a  conveyance  of  everything 
that  can  pass."  Speaking  of  the  nature  of  the  vendor's  lien, 
Mr.  Justice  Story,  in  Oilman  v.  Brown,  1  Mason,  191,  Fed. 
Gas.  No.  5,441,  said:  ''It  is  a  right  which  has  no  existence 
until  it  is  established  by  the  decree  of  a  court  in  the  particular 
case,  and  is  then  made  subservient  to  all  the  other  equities 
between  the  parties,  and  enforced  in  its  own  peculiar  manner, 
and  upon  its  own  peculiar  principles."  In  one  of  the  earliest 
English  cases  which  contains  a  discussion  of  the  doctrine, 
Lord  Eldon  observed:  "It  has  always  struck  me,  considering 
this  subject,  that  it  would  have  been  better  at  once  to  have 
held  that  the  lien  should  exist  in  no  case,  and  the  vendor 
should  suffer  the  consequences  of  his  want  of  caution;  or  to 
have  laid  down  the  rule  the  other  way  so  distinctly  that  a 
purchaser  might  be  able  to  know,  without  the  judgment 
of  a  court,  in  what  c^s^  it  would  and  in  what  cases 
it  would  not  exist."  Mackreth  v.  Synumons,  15  Ves.  329. 
"No  other  single  topic  belonging  to  the  equity  juris- 
prudence," says  Mr.  Pomeroy,  "has  occasioned  such  a 
diversity,  and  even  discord,  of  opinion  among  the  American 
courts  as  this  of  the  grantor's  lien.     Upon  nearly  every 
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question  that  has  arisen  as  to  its  operation,  its  waiver 
or  discharge,  the  parties  against  whom  it  avails,  and  the 
I>arties  in  whose  favor  it  exists,  the  decisions  in  different 
states,  and  sometimes  even  in  the  same  state,  are  directly  con- 
flicting." 3  Pomeroy's  Equity  Jurisprudence,  sec.  1251.  The 
doctrine  has,  from  the  beginning,  met  with  pronounced  oppo- 
sition in  this  country,  and  Mr.  Pomeroy  ventures  the  opinion 
''that  the  original  grounds  and  reasons  for  admitting  the 
grantor's  lien  do  not  exist  here,  and  the  lien  itself  is  not  in 
harmony  with  our  general  real-property  law.  The  tendency 
both  of  our  legislation  and  of  our  social  customs  is  to  make 
land  a  subject  of  commerce,  and  its  transmission  as  free  as 
possible;  while  the  rights  of  grantors  can  be  fully  protected 
by  mortgages,  which,  in  nearly  all  the  states,  are  widely  differ- 
ent from  the  instrument  bearing  the  same  name  in  England." 
Investigation  shows  that  the  lien  has  either  been  condemned 
by  the  courts  or  legislated  against  in  the  following  states: 
Connecticut,  Delaware,  Georgia,  Kansas,  Maine,  Massachu- 
setts, Nebraska,  New  Hampshire,  North  Carolina,  South  Caro- 
lina, Oregon,  Pennsylvania,  Vermont,  Virginia,  Washington, 
and  West  Virginia.  The  supreme  court  of  the  United  States 
has  never  enforced  the  lien  except  where  in  harmony  with 
the  jurisprudence  of  the  state  in  which  the  action  was 
brought.  In  Bayley  v.  Oreenleaf,  7  Wheat.  46,  5  L.  Ed.  393, 
that  court,  speaking  through  Mr.  Chief  Justice  Marshall,  said : 
*'It  is  a  secret,  invisible  trust,  known  only  to  the  vendor  and 
vendee,  and  to  those  to  whom  it  may  be  communicated  in  fact. 
To  the  world,  the  vendee  appears  to  hold  the  estate  devested 
of  any  trust  whatever,  and  credit  is  given  to  him  in  the  con- 
fidence that  the  property  is  his  own  in  equity  as  well  as  law. 
A  vendor,  relying  upon  this  lien,  ought  to  reduce  it  to  a 
mortgage,  so  as  to  give  notice  of  it  to  the  world.  If  he  does 
not,  he  is  in  some  degree  accessory  to  the  fraud  committed  on 
the  public,  by  an  act  which  exhibits  the  vendee  as  the  com- 
plete owner  of  an  estate  on  which  he  claims  a  secret  lien."  In 
Ahrend  v.  Odiome,  supra,  Mr.  Justice  Gray  says:  **The  de- 
cisions in  the  courts  ...  in  favor  of  the  doctrine,  which  are 
collected  in  the  notes  to  2  Sugden  on  Vendors,  8th  Am.  Ed., 
c.  19,  suggest  no  reasons  and  afford  no  grounds  why  we  should 
now,  for  the  first  time,  adopt  in  this  commonwealth  a  doctrine 
which  has  never  been  supposed  by  the  profession  to  be  in 
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force  here;  which  would  introduce  a  new  exception  to  the 
statute  of  frauds;  which,  as  experience  elsewhere  has  shown, 
tends  to  promote  uncertainty  and  litigation;  and  which  ap- 
pears to  us  to  be  unfounded  in  principle,  unsuitable  to  our 
condition  and  usages,  and  unnecessary  to  secure  the  just 
rights  of  the  parties.  If  no  third  person  has  acquired  any 
rights  in  the  land  by  bona  fide  attachment  or  conveyance,  the 
original  vendor  may  secure  payment  of  the  debt  due  him  for 
the  purchase  money  by  the  usual  attachment  or  mesne  process. 
If  any  third  person  has  acquired  rights  in  the  property,  there 
is  no  reason  why  equity,  any  more  than  the  common  law, 
should  interpose  to  defeat  them."  In  the  main,  the  courts 
which  have  expressed  disapprobation  of  the  doctrine  have 
based  their  decisions  upon  the  ground  that  it  is  inconsistent 
with  the  general  policy  prevailing  in  this  country  of  making 
all  matters  of  title  dependent  upon  record  evidence.  There  is 
no  statutory  recognition  of  the  doctrine  in  this  territory. 
The  common  law  of  England  is  adopted  and  made  the  rule  of 
decision  for  our  courts  **so  far  only  as  it  is  consistent  with 
and  adapted  to  the  natural  and  physical  condition  of  the 
territory,  and  the  necessities  of  the  people  thereof,  and  not 
repugnant  to,  or  inconsistent  with  .  .  .  the  laws  of  the  ter- 
ritory, or  established  customs  of  the  people."  Rev.  Stats., 
par.  2935.  After  giving  to  the  question  the  deliberate  con- 
sideration which  its  importance  demands,  we  are  forced  to 
the  conclusion  that  this  principle  of  an  implied  lien  for  pur- 
chase money  can  have  no  just  application  in  this  territory. 
It  is  opposed  to  the  policy  of  our  legislation,  which  aims  to 
make  the  title  to  real  estate  as  simple  and  easily  understood 
as  possible,  and  to  facilitate  its  transfer  and  improvement  by 
discouraging  all  secret  or  latent  equities,  and  requiring  con- 
veyances and  encumbrances  thereof  to  be  made  matters  of 
public  record.  Here,  our  attachment  law  readily  permits  a 
debt  to  become  a  lien  before  judgment,  and  debts  generally 
are  a  lien  upon  the  lands  of  decedents.  The  doctrine  being 
thus  repugnant  to  our  registration  law,  ill-suited  to  our  con- 
dition, and  by  no  means  essential  to  the  interests  of  justice, 
we  ought  not  to  adopt  it  The  judgment  of  the  district  court 
will  be  affirmed. 

Street,  C.  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  694.    Filed  November  1,  1899.] 

[59  Pac.  99.1 

YAVAPAI  COUNTY,  Plaintiff  and  Appellant,  v.  M.  H. 
McCOBD  et  al.,  Defendants  and  Appellees. 

L  Bonds — County — Invalidity — Cured  by  VAUDATiNa  Act  of  Con- 
gress— ^AcT  OF  Congress,  June  6,  1896,  and  Territorial  Aot, 
Marc?h  12,  1885,  Cited — Coconino  County  v.  Yavapai  County,  6 
Ariz.  385,  52  Pac.  1127,  Follov7ED. — Congress  having  validated  rail- 
road-aid bonds  theretofore  issued  by  counties  in  Arizona,  no  original 
invalidity  of  bonds  issued  by  a  county  under  the  Territorial 
Act,  supra,  nor  of  the  act  under  which  they  were  so  issued,  can  be 
relied  upon  to  prevent  their  being  refunded. 

2.  Same — Same — ^Refunding — Demand— Sufficient  if  Mads  by  Holder 

— ^Laws  op  Arizona,  1891,  Act  No.  79,  Sec.  7,  Construed— Bravih 
V.  Mayor,  ante,  p.  212,  56  Pac.  719,  Followed. — As  the  act,  supra, 
provides  that  "any  person  holding  bonds,  warrants  or  other  evidence 
of  indebtedness  of  the  territory  or  any  county,  municipality  or  school 
district  within  the  territory  .  .  .  may  exchange  the  same  for  the 
bonds  issued  under  the  provisions  of  this  act,"  it  is  the  duty  of 
the  commissioners  to  fund  the  outstanding  indebtedness  of  a  county 
upon  a  demand  from  the  holders  of  the  evidence  thereof,  although 
no  such  demand  is  made  by  the  county. 

3.  Same — Same — Same — Loan    Commissioners — ^Powers    of — Act    of 

Congress,  June  6,  1896,  Construed — Gage  v.  McCord,  5  Ariz.  227, 
51  Pac.  977,  Followed. — The  limit  of  January  1,  1897,  mentioned 
in  the  act  of  Congress  of  June  6,  1896,  authorizing  the  funding  of 
all  obligations  outstanding,  was  intended  to  be  restrictive  only  of 
the  indebtedness  which  could  be  funded,  and  made  the  act  appli- 
cable to  such  obligations  as  existed  and  were  outstanding  prior  to 
that  time,  but  did  not  terminate  on  that  date  the  authority  of  the 
territorial  officers  to  fund  said  obligations. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hemdon  &  Norris,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  and  T.  W.  Johnfiton, 
and  L.  H.  Chalmers,  for  Appellees. 
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DAVIS,  J. — By  the  provisions  of  an  act  of  the  legislative 
assembly  of  the  territory  of  Arizona  entitled  **An  act  to  aid 
in  the  construction  of  a  railroad  in  Yavapai  County/'  ap- 
proved March  12,  1885,  there  was  authorized  to  be  issued,  on 
the  faith  and  credit  of  Yavapai  County,  negotiable  bonds  in 
the  amount  of  four  thousand  dollars  per  mile  for  the  con- 
struction of  a  railroad  from  a  point  on  the  line  of  the  Atlantic 
and  Pacific  Railroad,  near  Chino  Station,  in  Yavapai  County, 
to  the  city  of  Prescott,  and  thence  to  the  northern  boundary 
of  Maricopa  County.  The  Prescott  and  Arizona  Central  Rail- 
road Company,  accepting  the  provisions  of  this  act,  con- 
structed a  railroad,  in  accordance  therewith,  from  a  junction 
point  near  Chino  Station  to  the  city  of  Prescott,  and  received 
therefor  the  negotiable  bonds  of  Yavapai  County  to  the  num- 
ber of  two  hundred  and  ninety-two,  and  in  the  denomination 
of  one  thousand  dollars  each.  Interest  was  paid  on  these 
bonds  from  the  date  of  their  issue,  in  1886,  to  the  year  1893, 
inclusive,  and  twenty-seven  of  said  bonds  were  redeemed  and 
paid  by  Yavapai  County.  On  the  seventeenth  day  of  Septem- 
ber, 1897,  the  territorial  loan  commissioners  took  up  two 
hundred  and  three  of  said  bonds  in  exchange  for  territorial 
funding  bonds,  and,  so  far  as  the  record  shows,  the  remain- 
der of  said  original  issue  is  still  outstanding.  On  October  1, 
1897,  Yavapai  County  commenced  an  action  in  the  court  below 
to  enjoin  the  defendants,  who  were,  respectively,  governor, 
secretary,  and  auditor  of  the  territory,  acting  as  loan  com- 
missioners, from  funding  or  exchanging  any  of  the  afore- 
said outstanding  railroad  bonds.  The  injunction  was  asked 
for  upon  three  groupds,  as  stated  in  the  amended  complaint: 
First,  that  the  act  of  the  territorial  legislature  under  which 
said  bonds  were  issued  was  in  conflict  with  the  statutes  of  the 
United  States,  and  that  the  said  bonds  are,  for  that  reason, 
illegal  and  void;  second,  that  no  official  demand  had  been 
made  upon  the  loan  commissioners  by  the  authorities  of  Yava- 
pai County  for  the  funding  of  said  bonds ;  third,  that,  under 
the  act  of  Congress  approved  June  6,  1896  (29  Stats.  262), 
the  power  and  authority  of  the  loan  commissioners  to  fund 
said  bonds  terminated  on  January  1,  1897.  Upon  the  fulT 
hearing  of  the  case,  the  lower  court  rendered  judgment  de- 
nying the  injunction  and  dismissing  the  complaint,  from 
which  judgment  the  plaintiff  has  appealed  to  this  court. 
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Inasmuch  as  the  appellant  rested  his  claim  to  equitable 
relief  solely  upon  the  grounds  above  stated,  it  follows  that 
the  relief  sought  was  properly  denied,  unless  the  right  thereto^ 
could  be  sustained  upon  some  one  or  more  of  those  grounds. 
Whether  or  not  there  is  merit  in  any  one  of  them  is  to  be 
determined,  in  our  judgment,  by  the  correct  interpretation 
of  the  several  congressional  and  territorial  funding  acts. 
These  acts  have  been  recently  reviewed  and  construed  by  this 
court  in  the  cases  of  Gage  v.  McCord,  5  Ariz.  227,  51  Pac. 
997;  Coconino  Cov^nty  v.  Yavapai  County,  5  Ariz.  385,  52 
Pac.  1127,  and  Bravin  v.  Mayor,  etc,  ante,  p.  212,  56  Pac.  719, 
and  all  of  the  questions  necessarily  involved  in  the  case  at 
bar  have  been  fully  decided.  In  Coconino  County  v.  Yavapai 
County,  supra,  the  court,  referring  to  these  same  bonds,  said : 
"Whether  or  not  the  act  of  March  12,  1885,  authorizing 
Yavapai  County  to  issue  bonds  for  the  construction  of  said 
Miilroad,  was  within  the  power  of  the  legislature  to  enact, 
or  whether  the  bonds  that  were  issued  in  pursuance  of  said 
act  were  originally  valid  or  not,  this  court  does  not  feel  called 
upon  to  decide ;  for  the  view  we  take  of  the  matter  is  that  the 
validity  of  the  bonds  is  to  be  determined  by  the  act  of  Con- 
gress approved  June  6,  1896,  section  2  of  which  is  as  follows : 
'That  all  bonds  and  other  evidences  of  indebtedness  heretofore 
funded  by  the  loan  commissioners  of  Arizona,  under  the  pro- 
visions of  the  act  of  Congress  approved  June  25,  1890,  and 
the  act  amendatory  thereof  and  supplemental  thereto  ap- 
proved August  3,  1894,  are  hereby  declareji  to  be  valid  and 
legal  for  the  purposes  for  which  they  were  issued  and  funded ; 
and  all  bonds  and  other  evidences  of  indebtedness  heretofore 
issued  under  the  authority  of  the  legislature  of  said  territory, 
as  hereinbefore  authorized  to  be  funded,  are  hereby  confirmed, 
approved  and  validated,  and  may  be  funded  as  in  this  act 
provided  until  January  1, 1897 ;  provided,  that  nothing  in  this 
act  shall  be  so  construed  as  to  make  the  government  of  the 
United  States  liable  or  responsible  for  the  payment  of  any  of 
said  bonds,  warrants,  or  other  evidences  of  indebtedness  by 
this  act  approved,  confirmed  and  made  valid,  and  authorized 
to  be  funded.'  Under  that  act,  all  bonds  which  had  been 
issued  by  virtue  of  the  territorial  legislative  enactments  were 
permitted  to  be  funded  in  territorial  funding  bonds.  The 
act  of  Congress  aforesaid  made  valid  all  of  the  bonds  which 


426  Yavapai  County  v.  McCord.  [6  Ariz. 

were  issued  under  the  legislative  act  of  March  12,  1885."  In 
support  of  this  construction,  and  as  bearing  upon  the  inten- 
tion of  Congress  and  the  exigencies  which  the  act  of  June  6, 
1896,  was  designed  to  meet,  the  court,  in  that  case,  cited  the 
memorial  adopted  by  the  territorial  legislative  assembly,  in 
1895,  setting  forth  that,  under  various  acts  of  the  assembly, 
the  counties  were  authorized  to  and  did  issue  railroad-aid 
bonds,  which  were  sold  in  the  open  market  at  their  face  value, 
and  were  then  held  at  home  and  abroad  by  bona  fide  purchas- 
ers; that  the  validity  of  these  bonds,  though  questioned,  was 
acknowledged  by  the  payment  of  interest  thereon;  that  a 
repudiation  of  the  same  would  work  a  great  hardship  to  the 
holders  and  affect  the  credit  of  the  territory;  and  therefore 
the  legislative  assembly  urged  upon  Congress  the  propriety 
of  passing  such  curative  legislation  as  would  protect  the 
holders  of  all  bonds  issued  under  authority  of  its  acts  the 
validity  of  which  had  been  acknowledged,  and  relieve  the 
people  from  the  disastrous  effects  of  repudiation.  Since  the 
case  of  Coconino  County  v.  Yavwpai  County  was  decided  by 
this  court  the  important  features  of  this  funding  legislation 
have  received  interpretation  from  the  highest  judicial  au- 
thority of  the  land.  In  Titter  v.  Franklm,  172  U.  S.  416,  19 
Sup.  Ct.  183,  which  went  from  this  court  on  appeal,  Mr. 
Justice  Brown,  delivering  the  opinion,  expressed  the  fol- 
lowing views  upon  the  effect  to  be  given  the  congressional 
enactment  of  June  6,  1896:  "Its  evident  purpose  was  to 
authorize  the  funding  of  all  outstanding  bonds  of  the  terri- 
tory and  its  municipalities,  which  had  been  authorized  by 
legislative  enactments,  whether  lawful  or  not,  provided  such 
bonds  had  been  'sold  or  exchanged  in  good  faith,  in  com- 
pliance with  the  terms  of  the  act  of  the  legislature  by  which 
they  were  authorized.'  The  second  section  deals  with  the 
original  bonds  which  had  not  been  theretofore  funded,  and 
provides  that  all  such  as  had  been  theretofore  issued  under 
the  authority  of  the  legislature,  and  which  by  the  first  section 
were  authorized  to  be  funded,  should  be  confirmed,  approved, 
and  validated,  and  might  be  funded  until  January  1,  1897. 
We  think  it  was  within  the  power  of  Congress  to  validate 
these  bonds.  Their  only  defect  was  that  they  had  been  issued 
in  excess  of  the  powers  conferred  upon  the  territorial  munici- 
palities by  the  act  of  June  8,  1878.    There  was  nothing  at 
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that  time  to  have  prevented  Congress  from  authorizing  such 
municipalities  to  issue  bonds  in  aid  of  railways,  and  that 
which  Congress  could  have  originally  authorized  it  might 
subsequently  confirm  and  ratify.  .  .  .  Construing  this  [act] 
in  the  light  of  the  surrounding  circumstances,  and  particu- 
larly in  view  of  the  memorial,  it  ia  entirely  clear  that  it  was 
intended  to  apply  to  bonds  issued  under  authority  of  the 
legislature,  and  purporting  on  their  face  to  be  legal  obliga- 
tions of  the  county,  whether  in  fact  legal  or  not ;  and,  to  put 
the  matter  still  further  beyond  question,  they  are  expressly 
declared  to  be  legal  and  valid.'*  The  bonds  issued  by  Yava- 
pai County  under  the  act  of  March  12, 1885,  having  thus  been 
since'  approved  and  validated  by  Congress,  no  original  in- 
validity of  the  bonds,  or  of  the  legislative  enactment  under 
which  they  were  issued,  could  be  of  any  avail  to  the  appel- 
lant in  this  case. 

The  point  involved  in  the  second  ground  upon  which  the 
appellant  based  his  right  to  an  injunction, — namely,  that  no 
oflScial  demand  had  been  made  upon  the  loan  commissioners 
by  the  authorities  of  Yavapai  County  for  the  funding  of  these 
bonds, — was  passed  upon  in  Bravin  v.  Mayor,  etc,  supra,  in 
which  the  court  said:  "The  act  of  June  25,  1890  (being  the 
act  of  Congress  approving,  with  amendments,  the  funding 
act  of  Arizona),  was  utterly  silent  as  to  the  right  of  the 
holder  of  any  warrants  or  other  outstanding  indebtedness  to 
compel  either  the  municipal  authorities  or  the  loan  com- 
missioners to  take  any  steps  required  for  the  funding  of  such 
indebtedness.  It  was  doubtless  for  this  reason  that  the  Terri- 
torial Act  of  March  19,  1891,  provided  that  *any  person  hold- 
ing bonds,  warrants  or  other  evidence  of  indebtedness  of  the 
territory,  or  any  county,  municipality  or  school  district  within 
the  territory,  .  .  .  may  exchange  the  same  for  the  bonds 
issued  under  the  provisions  of  this  act,'  etc.  As  the  law  stood, 
therefore,  after  March  19,  1891,  it  was  the  duty  of  the  loan 
commissioners  to  fund  the  outstanding  indebtedness  of  munici- 
palities— ^First,  upon  the  oflBcial  demand  of  municipal  au- 
thorities; second,  upon  the  application  of  the  holders  of  such 
outstanding  bonds,  warrants,  and  other  evidences  of  indebted- 
ness as  had  not  been  funded."  A  demand  from  the  holders 
alone  upon  the  loan  commissioners  for  the  funding  of  these 
Yavapai  County  railroad  bonds  would  have  been  sufficient, 
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in  itself,  to  have  entitled  the  holders  to  an  exchange  of  such 
bonds  for  territorial  funding  bonds,  and  this  seems  to  have 
been  the  view  taken  of  these  provisions  of  the  law  by  the 
supreme  court  of  the  United  States  in  Utter  v.  Franklin. 

3.  The  question  as  to  whether  or  not  the  act  of  June  6, 
1896,  placed  a  limitation  upon  the  time  in  which  the  loan 
commissioners  could  exercise  their  funding  powers,  was  fully 
considered  in  the  case  of  Gage  v.  McCord,  supra,  and  in  that 
case  we  held  that  the  limit  of  January  1,  1897,  mentioned  in 
the  act  was  intended  to  be  restrictive  only  of  the  indebtedness 
which  could  be  funded,  and  made  the  act  applicable  to  such 
obligations  as  existed  and  were  outstanding  prior  to  that 
time,  but  that  it  did  not  terminate  on  that  date  the  authority 
of  the  territorial  oflBcers  to  fund  said  obligations.  We  do  not 
understand  that  this  construction  is  inconsistent  with  any 
views  expressed  by  the  supreme  court  of  the  United  States  in 
the  case  of  Utter  v.  Franklin.  Upon  none  of  the  grounds 
stated  in  his  amended  complaint  could  the  appellant  have 
been  entitled  to  the  relief  prayed  for,  and  the  injunction  was 
property  refused.  The  judgment  of  the  district  court  is 
affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 


[avU  No.  681.    Filed  November  1,  1899.] 
[59  Pac.  103.] 

THE  GLENDALE  FRUIT  COMPAJSTT,  a  Corporation,  De- 
fendant and  Appellant,  v.  C.  T.  HIRST,  Plaintiff  and 
Appellee. 

1.  Account— AssiONMBNT — Sufficikncy — ^Due-Bill.  —  "Where    due-bills 

were  intended  as,  and  were  in  form  an  assignment  of  the  claims  for 
which  they  were  given,  the  assignee  may  maintain  suit  thereon. 

2.  Master  and  Servant — ^Terionation  of  Bklation — ^AonoN  by  Skb- 

VANT  AGAINST  MASTER  TOR  WAGES  DOES  NOT  NECESSARILT  OPERATE 

AS. — ^While  an  employee  by  bringing  suit  puts  himself  in  aA  an- 
tagonistic attitude  to  his  employer  which  might  be  held  to  terminate 
the  relation,  the  action  of  the  employer  in  recognizing  the  employee 
as  manager  and  superintendent  and  his  performance  of  the  duties^ 
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after  suit  filed,  operates  to  continue  in  force  hia  contract,  and 
entitles  him  to  recover  his  salary  at  the  agreed  price. 

S.  Attachment — Judgment — To  what  Extent  Enforced. — ^It  appear- 
ing that  no  intervening  rights  of  third  persons  are  injuriouslj 
affected  thereby,  it  is  proper  to  adjudge  and  foreclose  a  lien  against 
property  seized  under  a  writ  of  attachment  for  the  full  amount  of 
the  judgment,  though  this  amount  be  in  excess  of  that  set  up  in  the 
af&davit  of  attachment,  personal  service  being  had  upon  the  de- 
fendant. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hamilton  &  Armstrong,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellee. 

SLOAN,  J. — The  appellee,  C.  T.  Hirst,  brought  suit  in  the 
court  below  against  the  appellant,  the  Glendale  Fruit  Com- 
pany, a  corporation,  to  recover  the  sum  of  $1,661.14,  upon 
three  several  causes  of  action,  on  the  fourth  day  of  January, 
1898,  the  first  of  which  charged  the  defendant  company  with 
an  indebtedness  of  $375,  due  for  salary  as  manager  and 
superintendent  of  the  defendant  company's  fruit  ranch,  sit- 
uate in  the  county  of  Maricopa,  at  the  agreed  and  stipulated 
sum  of  $125  per  month  for  the  months  of  October,  November, 
and  December  of  the  year  1897.  The  second  cause  of  action 
charged  an  indebtedness  in  the  sum  of  $1,199.75,  due  from 
the  defendant  in  the  action  on  account  of  various  sums  paid 
out  and  expended  by  the  plaintiff  in  the  action  to  various  and 
divers  persons  at  different  times  and  dates,  at  the  request  of 
the  defendant,  between  the  first  day  of  March,  1897,  and  the 
first  day  of  January,  1898.  The  third  and  last  cause  of  action 
charged  an  indebtedness  of  $116.39,  due  the  plaintiff  from  the 
defendant  for  and  on  account  of  an  assigned  claim  of  Hatcher 
&  Hurley,  due  for  meats  delivered  to  the  said  defendant  com- 
pany by  said  Hatcher  &  Hurley  prior  to  the  first  day  of 
January,  1898.  At  the  time  of  the  commencement  of  the 
action,  the  plaintiff.  Hirst,  made  affidavit  setting  up  the  fore- 
going items  of  indebtedness  due  from  the  defendant,  and 
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obtained  a  writ  of  attachment  against  the  property  of  the 
defendant  in  the  sum  of  $1,661.14,  which  said  writ  of  attach- 
ment was  thereupon  levied  upon  certain  personal  property 
and  certain  real  estate  comprising  the  defendant's  fruit  ranch, 
all  situate  in  said  county  and  territory.  On  March  4,  1898, 
the  plaintiff,  Hirst,  filed  an  amended  complaint,  in  which  his 
first  cause  of  action  was  enlarged  and  extended  so  as  to  in- 
clude a  claim  for  salary  at  the  agreed  sum  of  $125  per  month 
from  the  first  day  of  October,  1897,  up  to  the  time  of  the  filing 
of  his  amended  complaint ;  and  further  setting  forth  that,  in 
addition  to  said  salary,  the  defendant  company  agreed  to 
furnish  him  with  a  suitable  house  to  live  in  with  his  family 
during  the  continuance  of  said  contract.  In  the  second  cause 
of  action,  as  set  up  in  the  amended  complaint,  the  plaintiff 
charged  an  indebtedness  in  the  sum  of  $2,135.59  for  and  on 
account  of  various  sums  paid  by  him  at  the  instance  and 
request  of  the  defendant  company  for  and  on  account  of 
various  sums  due  and  owing  from  said  defendant  company 
to  various  persons  at  different  times  between  the  first  day  of 
December,  1896,  and  the  time  of  filing  said  amended  com- 
plaint. In  his  third  cause  of  action  set  up  in  the  amended 
complaint  the  plaintiff,  Hirst,  claimed  an  indebtedness  due 
from  the  defendant  to  him  in  the  sum  of  one  hundred  dollars 
for  expenses  incurred  in  plowing,  cultivating,  and  taking  care 
of  defendant's  fruit  ranch  between  the  first  day  of  March, 
1898,  and  the  time  of  filing  the  amended  complaint.  The 
defendant  company,  in  its  answer,  filed  its  general  denial,  and 
by  way  of  further  answer  set  up  at  various  times  after  the 
first  of  December,  1896,  up  to  the  time  of  the  filing  of  the 
answer,  the  plaintiff  had  sold  and  applied  upon  his  alleged 
claim  suflBcient  property  of  the  defendant  to  pay  off  and  dis- 
charge in  full  all  claims  and  demands  of  the  plaintiff  against 
the  defendant  set  up  in  plaintiff's  amended  complaint.  The 
defendant,  in  its  answer,  set  up  specifically  various  amounts 
and  sums  received  by  the  plaintiff  out  of  the  proceeds  of  the 
property  of  the  defendant,  amounting  in  all  to  the  sum  of 
$5,487.24;  and  further  set  up  that  various  other  sums  and 
amounts  should  be  so  credited  against  the  plaintiff  and  in 
favor  of  the  defendant,  which  the  defendant  was  unable  to 
specify  in  detail  for  the  alleged  reason  that  the  plaintiff  had 
been  in  the  exclusive  charge,  control,  and  possession  of  the 
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property  of  the  defendant,  and  had  concealed  from  the  de- 
fendant his  disposition  of  the  same.    By  way  of  counterclaim 
the  defendant  set  up  in  its  answer  that  the  plaintiff,  Hirst, 
while  in  the  possession  and  control  of  the  fruit  ranch  of  the 
defendant,  and  while  pretending  to  act  as  superintendent  .and 
manager  thereof,  on  or  about  December  14,  1896,  received 
for  account  of  the  defendant  a  draft  in  the  sum  of  $415.36, 
to  be  by  him  used  and  applied  in  the  care  and  keeping  of  said 
ranch  and  property  as  directed  by  the  defendant  company; 
that  the  plaintiff,  Hirst,  neglected  and  failed  to  use  and  apply 
the  same  for  the  use  of  the  defendant,  and  had  failed  and 
refused  to  account  for  or  pay  over  and  return  the  said  sum  to 
the  defendant  upon  the  request  of  defendant ;  on  the  contrary, 
had  converted  the  same  to  his  own  use.    And  by  way  of  a  sec- 
ond and  further  counterclaim  the  defendant  set  up  that  be- 
tween the  first  day  of  December,  1896,  and  up  to  and  including 
the  first  day  of  March,  1898,  the  plaintiff  was  in  charge  of  the 
defendant's  fruit  ranch  and  business,  as  superintendent  and 
manager  thereof;  that  between  the  first  day  of  December, 
1896,  and  the  time  of  the  filing  of  the  answer,  the  plaintiff 
had  disposed  of  the  products  of  said  ranch,  and  the  property 
of  the  defendant  situate  thereon,  and  had  collected  various 
sums  aggregating  the  amount  of  $5,071.88,  and  had  failed, 
neglected,  and  refused  to  account  to  the  defendant  for  said 
sums  so  received  by  him,  or  to  pay  over  any  of  said  sums  so 
received  to  the  defendant.     The  defendant  prayed  judgment 
against  the  plaintiff  upon  said  counterclaims  in  the  sum  of 
$5,487.24.    The  cause  was  tried  by  the  court  without  a  jury, 
and   judgment   rendered   for   the   plaintiff   in   the   sum   of 
$2,704.46.    The  judgment  provided  for  the  foreclosure  of  the 
attachment  lien  against  the  property  levied  upon  under  the 
writ  of  attachment  for  the  full  amount  of  the  judgment, 
together  with  the  costs  of  the  action,  of  which  amount  the 
sura  of  $1,957.59,  with  $66.40  costs,  was  adjudged  a  lien  on 
the  personal  and  real  property  levied  upon  from  the  time  of 
the  levy,  and  the  sum  of  $746.87  was  adjudged  a  lien  upon 
said  property  from  the  fourth  day  of  March,  1898,  being  the 
date  of  the  filing  of  plaintiff's  amended  complaint.    The  de- 
fendant company  moved  for  a  new  trial,  which  was  denied, 
and  brings  this  appeal  from  the  order  denying  said  motion, 
and  from  the  judgment  rendered  in  the  cause. 
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Numerous  afisignments  of  error  are  made  by  counsel  for 
appellant  in  their  brief.  Among  other  matters,  it  is  contended 
by  appellant  that  the  court  erred  in  receiving  testimony  relat- 
ing to  certain  items  of  the  plaintiff's  account  which  had  not 
been  paid  by  him,  but  for  which  he  had  merely  given  due- 
bills,  and  which  items  had  not  been  assigned  to  him.  An 
inspection  of  the  record  discloses  the  fact  that  these  due-bilLs 
were  intended  as,  and  were  in  fact  in  form,  such  an  assign- 
ment of  the  claims  for  which  they  were  given  as  to  give  the 
plaintiff  the  right  to  maintain  suit  thereon. 

It  is  also  contended  that  the  court  erred  in  receiving 
evidence  as  to  the  services  rendered  by  the  plaintiff  under 
his  contract  with  the  defendant  company  after  the  fourth 
day  of  January,  1898,  when  the  original  complaint  was  filed 
in  the  action,  for  the  reason  that  the  plaintiff  in  the  action  by 
thus  bringing  suit  had  put  himself  in  an  antagonistic  relation 
to  the  defendant  company,  and  had  thereby  terminated  his 
agency  and  severed  his  connection  with  the  company  as  its 
manager  and  superintendent.    The  testimony,  however,  tends 
to  show  that,  notwithstanding  the  suit,  plaintiff  remained  in 
charge  of  the  ranch  of  the  defendant  company,  and  transacted 
the  affairs  of  the  company,  with  full  knowledge  on  the  part  of 
the  company,  and  received  and  carried  out  the  instructions 
of  the  oflScers  of  the  company  with  reference  to  the  manage- 
ment and  control  of  the  fruit  ranch  and  business  of  the 
defendant  company,  in  the  same  manner  and  to  the  same 
extent  as  he  had  previous  to  the  commencement  of  the  action. 
Whatever  otherwise,  therefore,  might  have  been  the  effect  of 
the  plaintiff's  action  in  bringing  suit,  in  terminating  his  rela- 
tions to  the  company  as  its  agent  and  superintendent,  the 
action  of  the  company  and  its  oflScers  in  recognizing  plaintiff 
as  manager  and  superintendent  of  the  ranch  after  his  action, 
and  his  performance  of  the  duties  required  by  his  contract 
as  such  manager  and  superintendent,  operated  to  continue 
in  force  and  effect  his  contract,  and  entitled  him  to  recover 
salary  at  the  agreed  price. 

It  is  also  contended  that  the  court  erred  in  decreeing  a  lien 
by  virtue  of  the  attachment  against  the  property  of  the  com- 
pany for  the  full  amount  of  the  judgment  recovered,  for 
the  reason  that  this  amount  was  in  excess  of  that  set  up  in  the 
affidavit  of  attachment,  and  for  which  suit  was  originally 
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brought  ui  the  original  complaint  filed  in  the  action.  While 
it  is  undonbtedly  true  that,  aa  between  a  judgment  creditor 
and  third  persons  who  are  creditors  of  the  judgment  debtor, 
no  lien  can  be  established  and  enforced  in  excess  of  the 
amount  set  up  in  the  affidavit,  and  for  which  the  writ  is 
issued,  an  examination  of  the  authorities  has  convinced  us 
that  the  rule  is  otherwise  where  personal  service  is  had  upon 
the  defendant  in  the  action,  and  the  judgment  rendered  upon 
the  merits,  and  the  interests  of  third  parties  are  not  affected 
thereby.  The  cases  cited  by  counsel  for  the  appellant  are  not 
in  point.  Rowley  v.  Berrian,  12  111.  199,  was  a  case  in  which  . 
there  was  no  personal  appearance  by  the  defendant,  but  judg- 
ment was  rendered  upon  the  amended  complaint  for  a  larger 
sum  than  that  called  for  in  the  writ  of  attachment  and  declar- 
ation. The  case  of  Stewart  v.  Anderson,  70  Tex.  588,  8  S.  W. 
295,  was  a  case  wherein  the  property  of  a  non-resident  of  the 
state  was  seized  under  attachment,  and  no  personal  service 
had  upon  the  defendant.  In  the  latter  case  the  court  based 
its  ruling  that  no  judgment  could  be  rendered  nor  any  lien 
established  in  excess  of  the  sum  called  for  in  the  affidavit 
which  was  the  basis  of  the  writ  of  attachment,  upon  the 
ground  that  the  attachment  proceedings  were  necessary  to 
give  the  court  jurisdiction  to  render  any  judgment  against 
the  defendant  or  his  property.  In  the  present  action  the 
attachment  proceedings  were,  under  the  statute,  wholly  an- 
cillary, and  no  jurisdictional  question  is  presented.  Under 
the  statute  the  officer  serving  the  writ  is  required  to  seize  and 
levy  upon  so  much  property  of  the  defendant  as  may  be  neces- 
sary to  satisfy  the  amount  specified  in  the  writ.  In  the  ab- 
sence of  intervening  rights  and  equities  of  third  parties,  in 
what  way  or  in  what  manner  can  a  defendant  be  injured 
should  the  court  render  judgment  in  excess  of  the  amount 
specified  in  the  affidavit  of  attachment  and  in  the  writ,  and 
foreclose  the  lien  of  the  attachment  for  the  full  amount  of 
the  judgment  against  the  property  so  levied  upon  t  We  know 
of  none.  The  authorities  are  ample  to  sustain  the  action  of 
the  court  in  adjudging  and  foreclosing  a  lien  against  the 
property  seized  under  the  writ  of  attachment  for  the  full 
amount  of  the  judgment,  it  appearing  that  no  intervening 
right  or  equity  of  any  third  person  is  injuriously  affected 
thereby.  Syracuse  City  Bank  v.  Coville,  19  How.  Pr.  385; 
Searle  v.  Preston,  33  Me.  214. 
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The  remainiDg  assignments  of  error  we  have  considered, 
but  none  of  them  present  reversible  error.  Judgment  of  the 
court  below  is  affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 


MEMORANDUM  DECISIONS. 


[Civil  No.  640.] 

CHARLES  GRANVILLE  JOHNSTON  et  al.,  Appellants,  v. 
GEORGE  W.  ROLSTON  et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict in  and  for  the  County  of  Cochise.    J.  J.  Hawkins,  Judge. 

Allen  R.  English,  Attorney  for  Appellants. 

Charles  S.  Clark,  Attorney  for  Appellees. 

January  11^  1899.    Dismissed. 


[Civil  No.  657.] 


CHARLES   DE  GROFF,  Plaintiff  in  Error,  v.  ROBERT  A. 

WAGNER,  Defendant  in  Error. 

WRIT  OF  ERROR  from  the  District  Court  of  the  First 
Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge. 

No  appearance  for  PlaintiflE  in  Error. 

Charles  Blenman,  Attorney  for  Defendant  in  Error. 

January  11,  1899.    AflBrmed. 


[Civil  No.  691.] 

J.  F.  DUNCAN,  Administrator  of  the  Estate  of  P.  H.  Kraner, 
Deceased,  Appellant,  v.  PABLO  B.  SOTO,  Executor  of 
the  Estate  of  John  C.  Falls,  Deceased,  Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict  in  and  for  the  County  of  Pima.    George  R.  Davis,  Judge. 

Rochester  Ford,  Attorney  for  Appellant. 

Barnes  &  Martin,  Attorneys  for  Appellee. 

January  14,  1899.    Affirmed  on  stipulation. 

(435) 
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[avil  No.  630.] 

THOMAS   L.   WISWALL   et   al.,   Appellants,   v.   TABOR 
MINES  AND  MILLS  COMPANY  et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  A.  C.  Baker, 
Judge. 

Thomas  Armstrong,  Jr.,  and  Joseph  Campbell,  Attorneys 
for  Appellants. 

C.  P.  Ainsworth,  Attorney  for  Appellees. 

January  19,  1899.    Affirmed. 


[CivU  No.  680.] 


M.  ROSENBERG,  AppeUant,  v.  THE  PHCENIX  WHOLE- 
SALE  MEAT  COMPANY,  a  Corporation,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

Joseph  H.  Kibbey,  Attorney  for  Appellant 

Hamilton  &  Armstrong,  Attorneys  for  Appellee. 

January  19,  1899.    Dismissed. 


[Civil  No.  683.] 


THE    ANGLO-AMERICAN    CANAIGRE    COMPANY,    a 
Corporation,  Appellant,  v.  0.  SUGETA,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appellee. 

January  19,  1899.    Affirmed. 
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[CivU  No.  684.] 

THE    ANGLO-AMEEICAN    CANAIGRB    COMPANY,    a 
Corporation,  Appellant,  v.  S.  TANAKA,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appellee. 

January  19,  1899.    Affirmed. 


[Civil  No.  685.] 


THE    ANGLO-AMERICAN    CANAIGRE    COMPANY,    a 
Corporation,  Appellant,  v.  H.  IMA  TO,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appellee. 

January  19,  1899.    Affirmed. 


[Civil  No.  686.] 


THE  ANGLO-AMERICAN  CANAIGRE  COMPANY,  Ap- 

pellant,  v.  H.  EGI,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appellee. 

January  19,  1899.    Affirmed. 
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[avil  No.  687.] 

THE  ANGLO-AMERICAN  CANAIGRE  COMPANY,  Ap- 

pellant,  v.  H.  HIRASU,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appellee, 

January  19,  1899.    Affirmed. 


[Civil  No.  688.] 


THE  ANGLO-AMERICAN  CANAIGRE  COMPANY,  Ap- 

pellant,  v.  I.  MASUI,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appellee. 

January  19,  1899.    Affirmed. 


[Civil  No.  689.1 

THE  ANGLO-AMERICAN  CANAIGRE  COMPANY,  Ap- 
peUant,  v.  IKE  K.  MIYALO,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

Joseph  H.  Kibbey,  Attorney  for  Appelleew 

January  19,  1899.    Affirmed. 
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[CJivil  No.  673.] 

J.  M.  WARD,  Appellant,  v.  FREDERICK  BALSZ  et  al., 

Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

Joseph  H.  Kibbey,  Attorney  for  Appellant 
William  A.  Hancock,  Attorney  for  Appellees. 
January  31,  1899.    Dismissed. 


tCriminal  No.  130.] 

L.  T.  SCOTT,  Appellant,  v.  TERRITORY  OP  ARIZONA, 

Respondent. 

APPEAL,  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Gila.    P.  M.  Doan,  Judge. 

George  J.  Stoneman,  C.  T.  Clark,  and  Owen  T.  Rouse, 
Attorneys  for  Appellant. 
C.  P.  Ainsworth,  Attorney-General,  for  Respondent 
Pebruary  2,  1899.    Dismissed. 


[avil  No.  656.] 

WILLIAM  M.  BILLUPS,  Appellant,  v.  SETH  J.  JOHN- 

SON  et  al.,  Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  Maricopa  County.    A.  C.  Baker,  Judge. 

B.  B.  Daggs,  and  A.  J.  Daggs,  Attorneys  for  Appellant 

W.  H.  Stilwell,  and  Joseph  CampbeU,  Attorneys  for  Ap- 
pellees. 

Pebruary  2,  1899.    Affirmed. 
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[CHtU  No.  692.] 

CHAELES  ZEIGER  et  al.,  Plaintiffs  in  Error,  v.  H.  F.  Mo- 

GOVERN,  Defendant  in  Error. 

"WRIT  OF  ERROR  from  the  District  Court  of  the  Ponrtli 
Judicial  District  in  and  for  the  County  of  YavapaL  IL  E. 
Sloan,  Judge. 

No  appearance  for  PlaintifiEs  in  Error. 

R.  E.  Morrison,  Attorney  for  Defendant  in  Error. 

February  2,  1899.    Affirmed. 


[avU  No.  633.1 

THE  OWENS  WATER  COMPANY,  Appellant,  v.  THE 
SAGINAW    SOUTHERN    RAILROAD     COMPANY, 

Appellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Mohave.  R.  E.  Sloan, 
Judge. 

Edmund  Burke,  Attorney  for  Appellant. 

B.  M.  Doe,  and  C.  M.  Frazier,  Attorneys  for  Appellee. 

February  2,  1899.    Dismissed  for  want  of  prosecution. 


[Criminal  No.  129.] 

JUAN  SOTO,  Appellant,  v.  TERRITORY  OF  ARIZONA, 

Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict in  and  for  the  County  of  Pima.    George  R.  Davis,  Judge. 

A.  Orfila,  Attorney  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 

February  2,  1899.    AflBrmed. 
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[Grimiiial  No.  135.] 

JOHN  BETIS,  Appellant,  v.  TERRITORY  OF  ARIZONA, 

Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict in  and  for  the  County  of  Cochise.  George  B.  Davis, 
Judge. 

George  W.  Swain,  Attorney  for  Appellant 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 

February  10,  1899.    Affirmed. 


[CivU  No.  641.] 

THE  NATIONAL  BANK  OF  ARIZONA,  Appellant,  v. 
D.  L.  MURRAY,  Treasurer  and  ex  officio  Tax-Collector 
of  Maricopa  County,  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
iWehster  Street,  Judge. 

Joseph  Campbell,  for  Appellant. 

Walter  Bennett,  for  Appellee. 

SLOAN,  J. — This  was  an  action  brought  by  the  National 
Bank  of  Arizona  to  restrain  D.  L.  Murray,  as  treasurer  and 
ex  officio  tax-collector  of  Maricopa  County  from  proceeding 
to  collect,  by  sale  of  the  bank's  property,  the  taxes  as  as- 
sessed against  the  said  bank  for  the  year  1897.  Judgment 
was  rendered  against  the  bank,  from  which  judgment  the 
bank  has  appealed.  The  contention  on  the  part  of  appellant 
involves  two  propositions  which  were  considered  and  passed 
upon  in  the  case  of  Banking  Co.  v.  Murray  (decided  at  this 
term  of  the  court),  wnte,  p.  215,  56  Pac.  728,  namely:  1.  The 
regularity  of  an  assessment  of  the  shares  of  stock  of  a  bank 
in  the  name  of  the  bank;  2.  If  irregular,  whether  such  an 
irregularity  is  sufficient  to  warrant  the  equitable  interference 
by  injunction  to  restrain  the  collection  of  the  taxes  upon  such 
shares  of  stock  so  assessed.  In  the  case  referred  to  we  held 
that,  while  the  assessment  of  the  shares  of  stock  in  the  name 
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of  a  bank  was  irregular,  yet  it  was  not  such  an  irregularity  as 
would  avoid  the  tax,  or  call  for  the  interference  of  a  court  of 
equity;  and  upon  authority  of  this  case  the  judgment  of  the 
district  court  is  afl&rmed. 

Davis,  J.,  and  Doan  J.,  concur. 

Opinion  filed  March  15,  1899. 


[anl  No.  674.1 

MESA  CITY  BANK,  a  Corporation,  Appellant,  v.  D.  L. 
Murray,  Treasurer  and  ex  officio  Tax-Collector  of  Mari- 
copa County,  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
[Webster  Street,  Judge. 

W.  J.  Kingsbury,  for  Appellant. 

Thomas  E.  Flannigan,  for  Appellee. 

SLOAN,  J. — ^Upon  the  authority  of  the  case  of  Banking 
Company  v.  Murray  (decided  at  this  term  of  the  court),  ante, 
p.  215,  56  Pac.  728,  which  involved  the  same  propositions 
raised  by  the  record  in  this  case,  the  judgment  of  the  lower 
court  is  affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 

Opinion  filed  March  15,  1899. 


[avU  No.  675.] 


FARMERS'  AND  MERCHANTS'  BANK,  a  Corporation, 
Appellant,  v.  D.  L.  ^MURRAY,  Treasurer  and  ex  officio 
Tax-Collector  of  Maricopa  County,  Appellee. 

APPEAL  from  a  judgrment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge. 

W.  J.  Kingsbury,  for  Appellant. 

Thomas  B.  Flannigan,  for  Appellee. 
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SLOAN,  J. — The  judgment  of  the  lower  court  in  this  ease 
is  aflfirmed  upon  the  authority  of  Bwnking  Compa/ny  v.  Mur- 
ray (decided  at  this  term),  ante,  p.  215,  56  Pac.  728 ;  the  ques- 
tions considered  and  determined  in  that  case  being  conclusive 
of  the  propositions  involved  in  this  case. 

Doan,  J.,  and  Davis,  J.,  concur. 

Opinion  ffled  March  15,  1899. 


[Civil  No.  655.] 

A.  J.  DAGGS  et  al.,  Plaintiflfs  in  Error,  v.  THOMPSON 
WALKER  et  al..  Defendants  in  Error. 

WRIT  OF  ERROR  from  a  judgment  of  the  District  Court 
of  the  Third  Judicial  District  in  and  for  the  County  of  Mari- 
copa.   A.  C.  Baker,  Judge. 

A.  J.  Daggs,  for  Plaintiff  in  Error. 

Walter  Bennett,  for  Defendants  in  Error. 

PER  CURIAM. — ^We  find  the  record  in  this  case  very  much 
the  same  as  we  found  the  record  of  proceedings  in  the  case  of 
Johns  V.  Bank  (just  decided),  amte,  p.  290,  56  Pac.  725.  We 
find  the  writ  of  error  in  this  case  to  be  directed  to  the  sheriff, 
instead  of  to  the  defendant  in  error.  We  also  find  that  this 
cause  was  on  appeal  to  the  supreme  court  in  the  January  term 
of  1898,  and  upon  motion  of  appellee  was  dismissed;  that 
immediately  upon  dismissal  of  the  appeal,  a  writ  of  error  was 
sued  out.  For  these  reasons,  on  the  authority  of  the  case  of 
Cadman  v.  Copper  Company,  4  Ariz.  413,^  and  upon  the 
authority  of  Johins  v.  Bank,  supra,  the  writ  of  error  is  dis- 
missed. 

Opinion   filed   March   15,    1899.     Dismissed,   46    L.    Ed. 
1262. 


^No  written  opinion. 
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[CivU  No.  667.] 

JOSEPH  L.  GIROUX,  AppeUant,  v.  GEORGE  H.  SCHXJBB- 

MAN,  Appellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai.  K  E.  Sloan, 
Judge. 

Hemdon  &  Norris,  Frank  E.  Corbett,  and  John  J.  Haw- 
kins, Attorneys  for  Appellant 

F.  E.  Brooks,  T.  W.  Johnston,  and  W.  H.  Barnes,  Attorneys 
for  Appellee. 

March  16, 1899.    Dismissed  by  consent. 


[Civil  No.  626.1 


J.  H.  HAMPSON,  Appellant,  v.  FRANK  DTSART,  Ap- 

pellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
F.  M.  Doan,  Judge. 

Barnes  &  Martin,  for  Appellant. 

John  McGowan,  District  Attorney,  and  Lovell  ft  Satter- 
white,  for  Appellee. 

PER  CURIAM.— The  appellant,  J.  H.  Hampson,  brought 
suit  in  the  court  below  against  the  appellees,  Frank  Dysart, 
treasurer  and  ex  officio  tax-collector  of  Graham  County,  and 
Arthur  Wight,  sheriff  and  ex  officio  assessor  of  said  county, 
to  enjoin  the  collection  of  certain  taxes  alleged  to  have  been 
illegally  assessed  against  him  for  the  year  1896,  upon  personal 
property.  This  case  was  submitted  upon  the  same  briefs  and 
abstract,  and  is  conceded  to  involve  the  same  questions,  as 
that  of  Hampson  v.  Adams  (decided  at  the  present  term), 
ante,  p.  335,  57  Pac.  621.  For  the  reasons  given  in  the  opinion 
in  that  case,  the  judgment  here  appealed  from  is  also  affirmed. 

Opinion  ffled  June  2, 1899. 
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[GiTil  No.  689.] 

THE  WESTERN  INVESTMENT  BANKING  COMPANY, 
a  Corporation,  Appellant,  v.  A.  A.  LONG,  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge. 

J.  B.  Woodward,  for  Appellant. 

Walter  Bennett,  for  Appellee. 

SLOAN,  J. — The  record  in  this  case  presents  a  question  as 
to  the  power  of  the  city  of  Phoenix  to  assess  and  tax,  in  the 
name  of  a  bank,  its  shares  of  stock.  Upon  the  authority  of 
NaUonal  Bcmk  v.  Long  (just  decided),  ante,  p.  311,  57  Pac. 
639,  in  which  we  held  that  the  act  of  the  legislature,  known 
as  act  No.  51,  Laws  of  1897,  authorizing  the  taxation  of  shares 
of  stock  of  banking  institutions  by  counties,  did  not  apply  to 
cities,  and  that  there  was  no  other  provision  of  law  author- 
izing such  tax,  the  judgment  of  the  court  below  will  be  re- 
versed, with  instructions  to  enter  its  judgment  granting  the 
relief  prayed  for  in  the  complaint. 

Davis,  J.,  and  Doan,  J.,  concur. 

Opinion  filed  June  2, 1899. 


[avfl  No.  697.] 


C.  E.  LYNCH,  Appellant,  v.  SAMUEL  W.  PRICE,  Re- 

spondent. 

APPLICATION  for  a  Writ  of  Prohibition  to  the  District 
Court  of  the  Second  Judicial  District,  in  and  for  the  Coun^ 
of  Graham.    F.  M.  Doan,  Judge. 

Moorman  &  McFarland,  Attorneys  for  Appellant. 
Frank  B.  Laine,  Attorney  for  Respondent- 
June  2, 1899.    Writ  denied. 
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[avU  No.  644.] 

SANTA    FE,    PRESCOTT    AND    PHCENIX    RAILWAY 
COMPANY,  a  Corporation,  Appellant,  v.  F.  L.  BRILL^ 

Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

T.  W.  Johnston,  L.  H.  Chalmers,  and  W.  C.  Campbell,  At- 
torneys for  Appellant. 

Baker  &  Bennett,  Attorneys  for  Appellee. 

November  1,  1899.    Dismissed  on  stipulation. 


[Civil  No.  645.1 

THE  SANTA  FE,  PRESCOTT  AND  PHCENIX  RAHjWAY 
COMPANY,  a  Corporation  (being  cases  3039,  3040, 
3116,  and  3117,  consolidated).  Appellant,  v.  F.  L. 
BRlIiL,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

T.  W.  Johnston,  and  L.  H.  Chalmers,  Attorneys  for  Ap- 
pellant. 

Baker  &  Bennett,  Attorneys  for  Appellee. 

November  1,  1899.    Dismissed  on  stipulation. 


[Civil  No.  708.] 

C.  E.  GUNN,  PlaintiflE  in  Error,  v.  OLD  DOMINION  COP- 
PER MINING  AND  SMELTING  COMPANY,  Defend- 
ant in  Error. 

WRIT  OF  ERROR  from  a  judgment  of  the  District  Court 
of  the  Second  Judicial  District  in  and  for  the  County  of  Gila* 
F.  M.  Doan,  Judge. 

No  appearance  for  Plaintiff  in  Error. 

Edwards  &  Edwards,  for  Defendant  in  Error. 
November  1,  1899.    Affirmed. 
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INDEX. 


ABANDONMENT.    See  Mines  and  Mining,  20. 
ABATEMENT.    See  Mortgages,  6. 

ACCOUNT. 

1.  Account— Assignment — Suiticixnct— Dux-Bill.  —  Where  due-biUs 
were  intended  as,  and  were  in  form  an  assignment  of  the  claims  for 
which  they  were  given,  the  assignee  may  maintain  suit  thereon. 
(Glendale  Fruit  Co.  v.  Hirst,  428.) 

See  Evidence,  2. 
ACCOUNTING.    See  Mines  and  Mining,  11. 
ACQUIESCENCE,    DEFINED.     See  Equity,  4,  6. 

ACTIONS. 

1.  Actions  —  Consolidation  of  —  Discretion aet — Bev.  Stats.  Abiz. 
1887,  Paes.  727,  918,  Construed.— Where  two  suits  are  instituted 
by  different  plaintiffs  against  the  same  defendant  they  are  not 
authorized  to  be  consolidated  by  the  literal  construction  of  para- 
graph 918,  supra,  providing  for  consolidation  of  suits  "by  the  same 
plaintiff  against  the  same  defendant"  or  "by  the  same  plaintiff 
against  several  defendants,"  but  where  they  relate  to  the  same 
subject-matter,  and  plaintiffs  in  one,  on  their  own  motion,  become 
interveners  in  the  other,  an  order  directing  the  cases  to  be  tried 
together  was  within  the  discretion  conferred  by  paragraph  727, 
sttpra,  which  provides  that  "the  court  may  determine  any  con- 
troversy between  parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties  the  court  shall  order  them 
to  be  brought  in."     (London,  Paris,  etc.  Bank  v.  Abrams,  87.) 

Causes  of,  joinder.    See  Corporations,  4,  5. 
For  damages.    See  Master  and  Servant,  3,  4. 
For  rent.     See  Landlord  and  Tenant,  6,  7. 
Time  for  commencing.     See  Contracts,  5. 
To  quiet  title.    See  Mines  and  Mining,  24. 
See  Irrigation,  1,  2;  0£Qce  and  Officers,  5,  6, 

ADMISSIONS.    See  Mines  and  Mining,  13. 
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ADOPTION. 

Negotiable  Instruments,  1;  Statutes,  1« 

ADVERSE   POSSESSION. 

When  commenced.    See  Ejectment,  2. 

See  Ejectment,  1;  Tenancy  in  Common,  1,  2,  8. 

ADVEBSE  USEB.    See  Irrigation,  3,  4. 

AFFIBMANGE.    See  Appeal  and  Error,  4,  15. 

AGENCY.     See  Principal  and  Agent. 

AGREEMENT.    See  Liandlord  and  Tenant,  8. 

AMBIGUITY.    See  Elections,  3;  Statutory  Construction,  1. 

AMENDED    LOCATION    NOTICE.     See  Mines  and  Mining,  1,  2,  Z, 
4,  5. 

AMENDMENT.    See  Appeal  and  Error,  33. 

ANSWEB.  See  Claim  and  Delivery,  1;  Counties,  2;  Ejectment,  1; 
Injunction,  2,  3,  4;  Judgment  on  Pleadings,  1;  Pleadings^ 
1,  2,  3,  4,  17,  18,  19,  20. 

APPEAL    AND    EEROB. 

1.  Appeal  and  Error — Appealabub  Orders — ^Tinal  Judgment — Be7. 
Stats.  Ariz,  1887,  Pars.  693,  846,  Construed — ^History  Oo. 
V.  Dougherty,  3  Ariz.  387,  29  Pac.  649,  and  Bogan  v.  Pignatabo, 
3  Ariz.  383,  29  Pac.  652,  Cited — Canada  Del  Org  Mines  v.  Col- 
lins, 4  Ariz.  163,  36  Pac.  33,  Limited. — Paragraph  593,  supra, 
giving  the  supreme  court  jurisdiction  to  review  on  appeal  an  order 
granting  or  refusing  a  new  trial,  and  similar  orders,  is  to  be  con- 
strued in  pari  materia  with  paragraph  846,  supra,  providing  that 
an  appeal  or  writ  of  error  may  be  taken  from  any  final  judgment 
in  civil  cases.  Therefore,  the  only  appeal  allowed  is  from  a  final 
judgment,  and  no  order  of  the  district  court,  except  it  be  in  the 
nature  of  a  final  judgment,  is  appealable.  History  Co,  v.  Dougherty, 
and  Bogan  v.  Pignataro,  supra,  cited.  Canada  del  Ore  Mines  ▼• 
Collins,  supra,  limited.     (Spicer  v.  Simms,  347.) 

2.  Same — Same — Order  Setting  Aside  Judgment  and  Granting  New 

Trial  not  Appealable. — An  order  setting  aside  a  judgment  and 
granting  a  new  trial  is  not  such  a  final  order  as  is  appealable;. 
(Spicer  v.  Simms,  347.) 

3.  Appeal   and    Error — Assignments    op    Error — General    Assign- 

ments Call  for  no  Direct  Ruling. — An  assignment  of  error  that 
"the  court  erred  in  rendering  judgment  for  plaintiff  and   against 
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defendant,  for  the  reason  that  the  said  judgment  was  contrary  to 
the  evidence  in  the  case,  and  that  it  was  contrary  to  the  evidence  as 
shown  in  the  record,  and  against  the  law  of  the  case/'  calls  for  no 
direct  ruling,  as  it  is  not  definite  or  specific,  and  simply  raises  in 
general  terms  the  points  already  presented  in  the  former  assign- 
ments.    (Apache  County  v.  Barth,  13.) 

4.  Appeal  and  Essob — Assignment  op  Erbor — Necessity  por^Pun- 
DAMENTAL  ERROR — ^AppiRMANOE. — ^Whero  there  are  no  assignments 
of  error,  and  no  error  appears  on  the  face  of  the  record,  the 
judgment  will  be  affirmed.     (Trimble  v.  Long,  268.) 

6.  Appeal  and  Error — ^Assignments  op  Error — Objections  First 
Baised  on  Appeal,  Where  Permitted,  Viewed  with  Disfavor — 
Objection  to  Sufpiciency  op  Complaint — Sustained — Mere  For- 
mal Defects  Disregarded — ^Bev.  Stats.  Ariz.  1887,  Par.  673, 
Cited. — Where  the  record  shows  that  the  defendant  interposed  no 
demurrer  to  the  complaint  in  the  trial  court,  an  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  made  for  the  first  time  in  an  appellate  court,  is  viewed 
with  judicial  disfavor,  even  though  one  which  the  law  permits  to 
be  raised  at  any  time,  and  under  paragraph  673,  supra,  where  the 
complaint  states  sufficient  facts  to  give  jurisdiction,  we  will  not 
consider  mere  formal  defects.  (Old  Dominion  etc.  Co.  v.  Andrews, 
205.) 

6.  Appeal  and  Error — ^Assignments  of  Error — Sufpiciency — ^Laws 
1897,  Act  No.  71,  Construed — Dagos  v.  Hoskins,  5  Ark.  236, 
Followed. — Under  the  statute,  supra,  providing  that  the  brief  of 
appellant  shall  contain  a  distinct  enumeration  in  the  form  of  propo- 
sitions of  the  several  errors  relied  on,  and  all  errors  not  so  assigned 
shall  be  deemed  to  have  been  waived,  a  brief  which  is  a  printed 
argument  in  support  of  what  are  therein  termed  "contentions"  does 
not  satisfy  the  provisions  of  the  law  or  the  requirements  of  the 
rules  of  court,  and  no  error  appearing  on  the  face  of  the  record 
the  judgment  will  be  affirmed.     (Daggs  v.  Field,  47.) 

7,  Appeal  and  Error — Evidence — Objections  to — Not  within  Issues 
— Not  Baised  by  General  Objection — Stipulations — Waiver  of 
Objection — Pleadings — Sufficiency — Variance. — In  an  injunc- 
tion case  brought  by  appellee  against  appellant,  counsel  for  appel- 
lant objected  to  the  admission  of  certain  testimony  on  the  ground 
that  it  was  "immaterial,  irrelevant,  and  incompetent."  The  ques- 
tion that  no  issue  was  made  by  the  pleadings  which  rendered  the 
testimony  admissible  was  not  raised.  At  the  close  of  the  injunction 
case,  counsel  for  appellant  stipulated  in  open  court  that  said 
testimony,  in  po  far  as  applicable,  should  be  considered  by  the  court 
and  taken  as  proof  in  a  second  case  brought  by  appellant  against 
appellee  from  the  judgment  in  which  this  appeal  is  taken.  The 
record  does  not  show  that  the  court  in  ruling  upon  the  objections 
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made  in  the  injunction  case  did  so  with  reference  to  the  state  of 
the  pleadings  in  this  case^  and  appellant,  having  failed  to  save  an 
exception  to  the  admission  of  testimony  given  in  the  former  case 
relating  to  the  subject-matter  of  this  action  on  the  ground  ef 
insufficient  allegations  in  the  pleadings,  should  have,  as  a  part 
of  his  stipulation,  raised  the  point,  and  not  waited  until  after  the 
court's  decision.  Had  the  pleading  been  so  defective  as  not  to 
support  -  judgment,  no  objection  or  exception  thereto  was  neces- 
sary to  save  the  point.  An  inspection  shows,  however,  that  it 
is  sufficient  in  this  respect,  no  matter  how  great  the  variance 
between  the  allegations  and  proof  may  have  been,  as  it  clearly 
states  a  cause  of  action.  (Walker  v.  Gray,  359.) 

8.  Appeal  and  Ebkob — ^Fobmeb  Appeal — ^Law  op  Case — ^Bes  Aoju- 

DICATA — SnYDEB    V.    PiMA    CJOUNTY,    ANTE,    P.    41,    FOLLOWED. — The 

final  judgment  of  an  appellate  court  becomes  the  law  of  the  par- 
ticular case  and  is  not  subject  to  review  thereafter  on  second 
appeal.     (Menager  v.  Farrell,  316.) 

9.  Appeal  and  Erbor — Harmless  Error — Judgments — ^Entry  Nunc 
PRO  Tunc. — The  entry  of  a  judgment  nunc  pro  tunc  is  of  no  conse- 
quence, unless  the  appellant  was  harmed  thereby,  and  that  the 
record  wholly  fails  to  show.  (Sherman  v.  Western  Investment 
etc.  Co.,  33.) 

10.  Same — ^Beoord— Must  S^ow  Error — Bnii  of  Exceptions — ^Pre- 
sumptions.— The  record  must,  to  render  the  objection  available, 
affirmatively  show,  by  a  bill  of  exceptions  or  otherwise,  that  after 
the  first  submission  of  the  cause  had  been  set  aside  the  court  without 
hearing  evidence  decided  the  cause  without  subsequent  submission. 
If  the  record  is  silent,  the  presumption  in  favor  of  the  regularity 
of  the  court's  proceedings  must  be  indulged  in  to  aid  and  support 
the  judgment.     (Sherman  t.  Western  Investment  etc.  Co.,  33.) 

11.  Appeal  and  Error — Intervention — ^Allowance  Discretionary — 
Will  not  Be  Beviewed— Bev.  Stats.  Ariz.  1887,  Par,  656,  Cited. 
—Where  plaintiffs  and  interveners  are  asserting  claims  to  the  same 
fund  in  the  hands  of  defendant,  an  order  permitting  such  interven- 
tion is  a  matter  so  entirely  within  the  discretion  of  the  trial  court 
that  the  exercise  of  that  discretion  cannot  be  reviewed  here. 
Statute,  supra,  cited.     (London,  Paris,  etc..  Bank  v.  Abrams,  87.) 

12.  Appeal  and  Error — Judgment — ^When  Bendered  in  Supreme 
Court — ^Bev.  Stats.  Ariz.  1887,  Par.  949,  Construed. — Under  para- 
graph 949,  supra,  providing  that  when  the  judgment  of  the  court 
below  shall  be  reversed,  the  supreme  court  shall  render  such  judg- 
ment as  should  have  been  rendered  below,  except  when  it  is  necessary 
that  some  matter  of  fact  be  ascertained,  or  damage  be  assessed, 
or  the  matter  to  be  decreed  is  uncertain,  in  either  of  which  eases 
the  cause  shall  be  remanded  for  a  new  trial.  Where  all  the  evi- 
dence is  before   this  court,   and  there  are  no  new  facts  to   be 
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discovered,   this  court   will   proceed   to   render   such  judgment   as 
the  district  court  should  have  rendered.     (Egan  v.  Estrada,  248.) 

13.  Appeal  and  Error — Motion  to  Dismiss — Failure  to  Pilb  Papers 
— Not  Jurisdiotional — Tims  May  be  Extended  on  Good  Cause 
Shown. — ^A  motion  to  dismiss  a  writ  of  error,  on  the  ground  that 
no  abstract  of  the  record  had  been  filed  on  the  first  day  of  the 
term,  or  at  all,  relates  to  a  rule  of  court  as  to  the  time  of  filing 
papers,  which  can  be  extended,  when  good  reason  is  shown,  to 
accommodate  delinquent  parties,  that  justice  may  be  done.  (Johns 
v.  Phoenix  Nat.  Bank,  290.) 

14.  Same — ^Jurisdiction — Summons  in  Error — ^Directed  to  Sheriff — 
Insufficient  —  Rev.  Stats.  Ariz.  1887,  Par.  856,  Construed  — 
Cadman  y.  Old  Dominion  Copper  Company,  4  Ariz.  413,  Followed. 
— ^In  suing  out  a  writ  of  error,  a  summons  directed  to  the  sheriff, 
requiring  him  to  summon  the  defendant  in  error,  is  not  a  com- 
pliance with  paragraph  856,  supra,  providing  it  shall  "require  the 
defendant  in  error  to  appear  and  defend  such  writ  before  tho 
supreme  court  at  the  next  term  thereof,"  and  insufficient  to  give 
this  court  jurisdiction.  Cadman  v.  Old  Dominion  Copper  Co.,  supra, 
followed.     (Johns  v.  Phoenix  Nat.  Bank,  290.) 

16.  Same — Judgment — Affirmance — ^Failure  to  File  Transcript  of 
Record — Eev.  Stats.  Ariz.  1887,  Par.  939,  Construed — Prevents 
Further  Beview  by  Appeal  or  Writ  of  Error. — An  affirmance  of 
judgment,  under  paragraph  939,  supra,  providing  therefor  upon 
failure  of  appellant  to  file  the  transcript  of  the  record,  is  such 
a  termination  of  the  case  as  ends  all  proceedings  for  review,  either 
by  appeal  or  writ  of  error.     (Johns  v.  Phcenix  Nat.  Bank,  290.) 

16.  Same — Same — Dismissal — Failure  to  File  Bond — ^Rev.  Stats. 
Ariz.  1887,  Pars.  849,  851,  937,  Cited  and  Construed — Final — Pre- 
cludes Subsequent  Prosecution  of  Writ  of  Error. — ^Paragraph 
849,  supra,  provides  that  an  appeal  may  be  taken  during  the  term 
of  court  at  which  final  judgment  is  rendered  by  giving  notice  of 
appeal  in  open  court  and  by  filing  with  the  clerk  an  appeal-bond 
within  twenty  days  of  the  end  of  the  term.  Paragraph  851,  supra, 
provides  that  a  writ  of  error  may  be  sued  out  at  any  time  within 
one  year  after  final  judgment  is  rendered.  Paragraph  937,  supra, 
provides  the  matters  essential  to  the  prosecution  of  an  appeal,  and 
that  in  the  absence  thereof  the  case  shall  be  dismissed.  Where 
plaintiff  in  error  had  a  year  before  filed  an  appeal,  and  upon 
proceedings  for  justification  of  sureties  upon  his  appeal-bond  was 
ordered  to  give  an  additional  bond,  but,  disregarding  the  order, 
permitted  his  appeal  to  be  dismissed  for  failure  to  comply  with 
said  order,  and  suffered  a  mandate  to  be  returned  to  the  district 
court,  such  dismissal  will  be  held  to  be  final  and  to  preclude  the 
subsequent  prosecution  of  a  writ  of  error.  (Johns  v.  Phoenix  Nat. 
Bank,  290.) 
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17.  Appeal  and  Error — Necessity  for  Written  Opinion — ^Rev.  Stats. 

Ariz.  1887,  Par.  948,  Construed — Nor  Jurisdictional. — The  stat- 
ute, supra,  providing  that  *'the  opinion  in  all  cases  Tvhich  are  re- 
versed and  remanded  for  a  new  trial  shall  be  in  writing/'  does  not 
apply  to  a  case  where  the  judgment  is  reversed  without  being  re- 
manded for  a  new  trial.  Xyor  is  there  anything  in  the  statute^ 
supra,  which  makes  the  filing  of  an  opinion  in  any  case  a  jmria- 
dictional  prerequisite  to  the  entering  of  a  valid  and  enforceable 
judgment.     (Arhelger  v.  Mutual  Life  Ins.  Co.,  245.) 

18.  Same — Judgment — Reversal — Power  to  Direct  Trial  Coubt  to 
Enter  Judgment — Rev.  Stats.  Ariz.  1887,  Par.  949,  Construed, 
AND  Pars.  951,  958,  Cited. — Paragraph  949,  supra,  providing  that 
when  the  Judgment  of  the  lower  court  is  reversed  the  supreme 
court  shall  proceed  to  render  such  judgment  as  the  court  below 
should  have  rendered,  except  when  it  is  necessary  that  some  matter 
of  fact  be  ascertained,  when  the  cause  shall  be  remanded  for  a  new 
trial,  authorizes  the  practice  of  directing  the  trial  court  to  enter 
judgment  which  the  appellate  court  finds  should  be  rendered.  This 
paragraph  is  directory,  and  does  not  prohibit  the  practice,  and  the 
provisions  of  paragraphs  951  and  953,  supra,  indicate  that  this  is 
the  proper  construction.     (Arhelger  v.  Mutual  Life  Ins.  Co.,  245.) 

19.  Appeal  and  Error — Parties — Necessity  op  Joining  All  Parties 
TO  Judgment — Separate  Judgments  Afpecting  Single  Dependant 
— Irrigation — Priority  op  Right. — In  a  suit  to  determine  the  ques- 
tion of  prioriti^  of  right  to  the  use  of  water  between  plaiuti£Fs 
and  a  number  of  defendants,  and  for  an  injunction,  it  being  in  its 
nature  a  suit  in  equity  calling  for  separate  judgments,  a  writ  of 
error  may  be  brought  against  one  defendant  to  review  the  judg- 
ment between  plaintiffs  and  said  defendant  without  the  necessity 
of  making  all  the  parties  to  the  judgment  parties  to  the  writ  of 
error.     (Egan  v.  Estrada,  248.) 

20.  Appeal  and  Error — Record — Assignments  op  Error — Matters 
WITHOUT  THE  RECORD — AFFIDAVITS. — This  court  may  not  regard 
assignments  of  error  which  are  based  upon  no  matter  of  record 
in  a  cause,  but  which  are  supported  wholly  by  the  afiidavit  of 
counsel  for  appellant.     (McClintock  v.  Bolton,  370.) 

21.  Same — Jurisdiction  op  Trial  Court — Cannot  be  Questioned  on 
Appeal  where  there  is  a  General  Appearance  Below. — ^Appel- 
lant cannot  on  appeal  question  the  jurisdiction  of  the  lower  court 
where  the  record  shows  a  general  appearance  below.  (McClintock 
V.  Bolton,  370.) 

22.  Appeal  and  Error — Record — Evidence — Presumptions  —  Glen- 
GBOSS  v.  Evans,  4  Ariz.  222,  and  Scott  v.  Hurley,  ante,  p.  85, 
Cited. — ^Where  the  evidence  is  not  preserved  in  the  record,  an 
appellate  court  will  presume  that  a  state  of  facts  was  proved  in 
the  trial  court  authorizing  the  rulings  and  judgment.  (Cheda  T. 
Skinner,  196.) 
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2Z,  Appeal  and  Error — ^Biooro — ^Prssumption  or  Bboularitt  and  Gob- 
RECTNSss  or  Proceedings  or  Lower  Ck>i7RT. — ^It  will  be  presumed 
where  the  reeord  on  appeal  from  an  order  granting  a  writ  of  aaaiat- 
ance  is  imperf  eet  in  not  containing  all  the  evidence  that  the  lower 
conrt  acted  correctly  upon  the  evidence  before  it.  (Daggs  v. 
Wilson,  888.) 

24,  Appeal  and  Error — ^Bboord — ^Beview — Evidenge. — Where  the  muti- 
lated, interlined,  and  disfigured  transcript  shows  the  evidence  in 
support  of  the  appellants'  complaint  to  be  ^eager,  unsatisfactory, 
and  to  a  considerable  extent  incompetent,  this  court  will  not  reverse 
the  judgment  on  the  ground  that  it  is  not  sustained  by  the  evidence. 
(London,  Paris  etc.  Bank  y.  Abrams,  87.) 

^.  Appeal  and  Error — Beoord — ^Beview — Jury — Prejttdicial  Be- 
HARKS  NOT  IN  Begord— ERROR  PREDICATED  ON. — Prejudicial  remarks 
of  an  attorney,  made  in  an  argument  to  the  jury,  not  preserved  in 
the  record,  will  not  be  reviewed.     (Dickson  v.  Territory,  199.) 

26,  Appeal  and  Error — Beview — Error  in  Overrulino  Demurrer 
Eliminated  by  Verdict. — Where  the  jury  returned  a  special  verdict 
finding  that  all  the  contract  between  the  parties  was  contained  in 
an  instrument  in  writing,  and  no  reformation  was  adjudged 
and  no  damages  rendered  by  virtue  of  any  reformation,  possible 
error  in  overruling  a  demurrer  for  misjoinder  of  a  cause  of  action 
for  reformation  of  a  contract  with  one  for  damages  for  breach 
of  contract  as  reformed  is  eliminated.     (Pringle  v.  Hall,  284.) 

127.  Same — ^Assignments  or  Error — Must  Be  Specific — Instructions. 
— Where  the  assignments  of  error  based  upon  instructions  to  the 
jury  fail  to  specifically  point  out  the  errors  relied  upon,  and  none 
are  apparent  to  this  court,  the  judgment  will  be  affirmed.  (Pringle 
V.  Hall,  284.) 

28.  Appeal  and  Error — Beview — ^Evidence — SurriciENCY — ^Must  Be 
Grave  Errors  in  Bulings  to  Bevebse. — ^Where  the  evidence  supports 
the  verdict,  this  court  will  not  disturb  a  judgment  thereon,  unless 
there  be  grave  errors  in  the  rulings  of  the  trial  court.  (Jordan 
V.  Schuerman,  79.) 

29.  Appeal  and  Error — Beview — Evidence — SumciENCY  —  Weight 
AND  Preponderance. — Where  there  is  evidence  tending  to  prove 
every  material  fact  necessary  to  be  found  to  sustain  the  judgment 
of  the  district  court,  it  is  not  the  province  of  this  court  to  weigh 
it  or  decide  upon  its  preponderance.  (Old  Dominion  etc.  Co.  v. 
Andrews,  205.) 

30.  Appeal  and  Error — ^Beview — Beversible  Error. — ^A  judgment 
rendered  upon  the  verdict  of  a  jury  must  stand,  unless  there  be 
shown  some  error  of  the  court  in  directing  the  issues,  or  the  intro- 
duction or  rejection  of  evidence,  or  the  instructions  to  the  jury, 
where  there  is  no  question  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict.     (Jordan  v.  Duke,  55.) 
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APPEAL   AND   EBBOB    (Ck)ntiimed). 

81.  Appeal  and  Erbob — Beview — Scope. — ^The  refusal  of  the  court  to 
set  aside  the  sheriff's  sale  of  property  under  foreclosure  will  not  be 
reviewed  on  an  appeal  from  an  order  distributing  and  awarding  the 
surplus  received  at  such  sale.     (Scott  y.  Hurley,  85.) 

32.  Same — Becord— Failure  to  Preserve  All  Evidence — Prei^uvp- 
TiONS — SuppicncNCY  OF  FINDINGS. — Where  the  record  fails  to  pre- 
serve all  the  evidence  it  must  be  presumed  that  the  evidence  was 
sufficient  to  support  the  findings,  and  whdre  the  findings  fully  sup- 
port the  order  of  distribution  made  by  the  court  below  it  will  be^ 
afiirmed.     (Scott  v.  Hurley,  85.) 

83.  Appeal  and  Error — Beview — Scope  or — Aicendment — ^Discretion- 
ary.— ^Leave  to  amend  during  trial  is  largely  a  matter  of  discretion, 
and  where  there  is  no.  exhibit  of  the  original  complaint,  and  the 
record  fails  to  show  the  scope  or  effect  of  the  amendment,  it  is  not 
open  to  review.     (Adams  v.  O'Connor,  404.) 

84.  Appeal  and  Error — Second  Appeal — Judgment  on  First  Appeal 
NOT  Subject  to  Beview. — ^A  judgment  of  an  appellate  court  in  a 
case  becomes  the  law  of  the  particular  case,  and  is  not  subject  to- 
review  thereafter  on  second  appeal.     (Snyder  v.  Pima  County,  41.) 

See  Criminal  Law,  1,  2,  4;  Equity,  9,  11,  12;  Husband  and 
Wife,  1;  Landlord  and  Tenant,  2;  Master  and  Servant,  3; 
Mines  and  Mining,  24;  Pleadings^  14,  15;  Taxes  and  Taxa- 
tion, 3. 

APPEABANCE. 

Appearance,    general,    prevents    question    of   jurisdiction    of    trial 
court  on  appeal.     See  Appeal  and  Error,  21. 

See  Marriage  and  Divorce,  1. 

APPBOPBIATION.    See  Irrigation,  1,  2,  3,  4,  8. 

ASSAULT. 

With  intent  to  commit  murder.     See  Criminal  Law,  8. 

ASSESSMENT.    See  Taxes  and  Taxation,  1,  2,  3,  4^  6. 

A  SSESSMENT-WOBK. 

Besumption  of  prevents  forfeiture.     See  Mines  and  Mining,  0. 
See  Mines  and  Mining,  8,  9. 

ASSIGNMENT. 

Due  bill,  when  sufficient  to  operate  as.    See  Account,  1. 

ASSIGNMENTS   FOB  BENEFIT   OP   CBEDITOBS. 

1.  Assignments  for  Benefit  of  Creditors — Yailukk  to  Annex  Inven- 
tory— ^Bbv.  Stats.  Ariz.  1887,  Pars.  22,  23,  and  31,  Construed — 
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ASSIGNMENTS   FOE   BENEFIT   OF   CBEDITOBS  (Continued). 

Does  kot  Invalidati  Assignment. — A  general  assignment  for  the 
benefit  of  creditors  shall  be  construed  to  pass  his  estate,  whether 
particularly  specified  or  not,  and  is  not  void  for  want  of  an  inven- 
tory of  the  estate  annexed  thereto  as  provided  bj  paragraph  23, 
supra,  paragraph  31,  supra,  providing  that  no  assignment  shall 
be  void  for  want  of  such  inventory  or  list.  (Babbitt  Bros.  v. 
Mandril  Bros.,  95.) 

ASSIGNMENTS    OF    EREOB. 

General,  call  for  no  direct  ruling.    See  Appeal  and  Error,  3. 
Must  be  specific.    See  Appeal  and  Error,  27. 
Necessity  for.     See  Appeal  and  Error,  4. 
Sufficiency.     See  Appeal  and  Error,  6. 

Where   outside   of   record   and   supported    wholly  by   affidavit   of. 
counsel  may  not  be  regarded.    See  Appeal  and  Error,  20. 

ATTACHMENT. 

1.  Attachment — Judgment — To  what  Extent  Entobced. — It  ap- 
pearing that  no  intervening  rights  of  third  persons  are  injuriously 
affected  thereby,  it  is  proper  to  adjudge  and  foreclose  a  lien  against 
property  seized  under  a  writ  of  attachment  for  the  full  amount  of 
the  judgment,  though  this  amount  be  in  excess  of  that  set  up  in  the 
affidavit  of  attachment,  personal  service  being  had  upon  the  de- 
fendant.    (Glendale  Fruit  Co.  v.  Hirst,  428.) 

2.  Attachment — Levy — Bange  Cattle — Laws  Ariz.  1889,  Act  No. 
20,  Sec.  9,  Subd.  3,  Construed — Chattel  Mortgage. — Where  the 
sheriff  in  making  a  levy  of  attachment  upon  range  cattle  fails 
to  serve  at  the  time  any  notice  of  such  levy  upon  the  owner  or 
his  herder  or  agent,  and  fails  to  file  any  such  notice  with  the 
county  recorder  as  required  by  statute,  supra,  such  levy  created 
BO  lien,  and  a  chattel  mortgage  made  and  filed  by  the  owner  to 
the  interveners  subsequent  to  the  attempted  levy  was  a  good  and 
valid  prior  lien  upon  said  cattle,  though  the  provisions  of  the 
statute  regarding  the  levy  of  an  attachment  were  thereafter  com- 
plied with.     (Menager  v.  Farrell,  316.) 

8.  Attachment — Levy — Bange  Stock — Laws  1889,  Act  No.  20,  Sec. 
9,  Subd.  3,  Construed — Notice  op  Levy  Must  Be  Becorded  to  Per- 
fect Lien. — ^A  levy  of  a  writ  of  attachment  upon  range  stock,  made 
under  the  statute,  supra,  creates  no  lien  until  a  copy  of  the  notice 
required  to  be  served  on  the  owner,  attached  to  the  writ,  has  been 
filed  with  the  county  recorder.     (Steinfeld  v.  Menager,  141.) 

ATTOBNEY. 

Prejudicial  remarks  by  before  jury  not  contained  in  record  will 
not  be  reviewed.    See  Appeal  and  Error,  26. 

ATTOBNEY'S    FEES.     See  Interest,  1. 
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BAILEE.     See  Claim  and  Delivery,  6. 

BANKS   AND    BANKING. 

1.  Banks  and  Banking — What  Constitutes  a  Bank — ^Within  Laws 
1897,  Act  No.  51|  Seo.  1. — ^A  corporation  engaged  in  the  business 
of  receiving  money,  investing  it  for  its  depositors  by  loaning  it 
in  their  names,  collecting  rents,  and  interest  <lue  on  such  loans  aa 
it  makes,  which  interest  and  rents  are  subject  to  check  by  those 
for  whom  collected;  and  which  charges  commission  on  its  loans 
and  also  a  commission  on  the  collection  of  interest  and  rents,  is 
a  banking  association  within  the  meaning  of  the  statute;,  supra. 
(Western  Investment  etc.  Co.  v.  Murray,  215.) 

See  Taxes  and  Taxation,  6,  11,  12. 

BILLS  OF   EXCEPTION. 

Necessity  for.     See  Criminal  Law,  4. 
See  Appeal  and  Error,  10. 

BOARDERS.     See  Innkeepers,  1,  2. 

BONDS. 

1.  Bonds — County — Invalidity — Cured  by  Validatino  Act  of  Con- 

gress— ^AcT  OF  Congress,  June  6,  1896,  and  Territorial  Aot, 
March  12,  1885,  Cited — Coconino  County  v.  Yavapai  County,  5 
Ariz.  385,  52  Pao.  1127,  Followed. — Congress  having  validated  rail- 
road-aid bonds  theretofore  issued  by  counties  in  Arizona,  no  original 
invalidity  of  bonds  issued  by  a  county  under  the  Territorial 
Act,  supra,  nor  of  the  act  under  which  they  were  so  issued,  can  be 
relied  upon  to  prevent  their  being  refunded.  (Yavapai  County 
V.  McCord,  423.) 

2.  Same — Same — ^Repunding — Demand — Sufficient  if  Made  by  Holder 

— Laws  of  Arizona,  1891,  Act  No.  79,  Sec.  7,  Construed — Bravin 
V.  Mayor,  ante,  p.  212,  56  Pac.  719,  Followed. — ^As  the  act,  supra, 
provides  that  "any  person  holding  bonds,  warrants  or  other  evidence 
of  indebtedness  of  the  territory  or  any  county,  municipality  or  school 
district  within  the  territory  .  .  .  may  exchange  the  same  for  the 
bonds  issued  under  the  provisions  of  this  act,"  it  is  the  duty  of 
the  commissioners  to  fund  the  outstanding  indebtedness  of  a  county 
upon  a  demand  from  the  holders  of  the  evidence  thereof,  although 
no  such  demand  is  made  by  the  county.  (Yavapai  County  v.  Mc- 
Cord, 423.) 

8.  Same — Same — Same — Loan  Commissioners — Powers  of — Act  of 
Congress,  June  6,  1896,  Construed — Gage  v.  McCord,  5  Ariz.  227, 
61  Pac.  977,  Followed. — The  limit  of  January  1,  1897,  mentioned 
in  the  act  of  Con  press  of  June  6,  1896,  authorizing  the  funding  of 
all  obligations  outstanding,  was  intended  to  be  restrictive  only  of 
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BONDS  (Continued). 

the  indebtedness  which  could  be  funded,  and  made  the  act  appli- 
cable to  such  obligations  as  existed  and  were  outstanding  prior  to 
that  time,  but  did  not  terminate  on  that  date  the  authority  of  the 
territorial  officers  to  fund  said  obligations.  (Yavapai  County  7. 
McCord,  423.) 

See  Office  and  Officers,  1,  2,  4;  Statutory  Construction,  2. 

BURDEN    OF    PBOOF.     See  Criminal  Law,  6;  Injunction,  6;  Land- 
lord and  Tenant,  12;  Mines  and  Mining,  12. 

CAPITAL  STOCK. 

Defined.     See  Corporations,  2. 

CAUSES   OF   ACTION.    See  Office  and  Officers,  5,  6. 

CEBTIFICATE.     See  live-Stock  Sanitary  Board,  1. 

CHATTEL    MOBTGAGE.    See  Attachment,  2. 

CITIZENSHIP.    See  Mines  and  Mining,  15,  16. 

CLAIM   AND   DELIVEBY. 

1.  Claim  and  Delivery — Pleading — Answer  Defectivb — ^Failurb  to 

Tender  Issue — Possession — ^Waiver — Cured  by  Judgment. — 
"Where  the  answer  in  an  action  of  claim  and  delivery  denied  the 
allegation  of  plaintiff's  ownership,  but  did  not  deny  the  allegation 
that  he  was  entitled  to  the  immediate  possession  of  the  property, 
and  plaintiff  made  no  attempt  before  or  at  the  trial  to  take  ad' 
vantage  of  the  defect,  but,  on  the  contrary,  tried  the  case  as 
though  his  right  of  possession  was  in  issue,  the  defect  in  the  answer, 
under  these  circumstances,  was  cured  by  the  judgment.  (Hall 
v.  Southern  Pacific  Co.,  378.) 

2.  Same — Judgment — ^Bight  to  Betain  Proceeds  Pending  Eefund  of 

Charges — Evidence. — Plaintiff  replevied  property  from  a  railroad 
company,  paying  the  freight  charges.  At  the  trial,  it  was  admitted 
that  the  property  had  been  sold,  and  that  its  value  was  four  hun- 
dred and  sixty  dollars  plus  the  freight  charges.  The  judgment, 
in  the  alternative  for  the  return  of  the  property  or  for  the  pay- 
ment of  four  hundred  and  sixty  dollars,  was  not  error,  nor  was 
plaintiff  entitled  to  retain  the  proceeds  until  the  freight  charges 
were  refunded,  as  the  property  could  not  be  returned,  and  the  money 
judgment  took  into  consideration  the  freight  charges.  (Hall  y. 
Southern  Pacific  Co.,  378.) 

8.  Same — Findings — SurnciENCY — Title    in    Third    Parties — Imma- 
terial.— Findings  in  an  action  of  claim  and  delivery  that  plaintiff 
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was  not  the  owner  nor  entitled  to  the  possession  of  the  property 
are  sufficient  to  support  a  judgment  for  defendant,  and  further 
findings,  not  warranted  by  the  pleadings,  that  the  title  was  in. 
third  parties  are  immaterial.    (Hall  v.  Southern  Pacific  Co.,  378.) 

4.  Same — Evidence — Must  Beooveb  on  Strength  of  His  Own  Title. 
— ^A  plaintiff  in  replevin  must  recover  upon  the  strength  of  his  own 
title  or  right  of  possession,  and,  in  case  he  fails  to  establish  his 
title  or  right  of  possession,  the  defendant  is  entitled  to  be  restored 
to  his  possession.     (Hall  v.  Southern  Pacific  Co.,  378.) 

6.  SAiis~8AME — ^Estoppel. — ^Plaintiff  in  replevin,  to  prove  hlB  title 
and  right  of  possession,  gave  evidence  of  a  sale  of  the  property  to 
him  under  execution  against  J.  C.  Goodwin.  Defendant  sought  to 
prove  title  in  the  brothers  of  Goodwin.  Plaintiff,  to  establish  an 
estoppel  against  the  brothers  claiming  title,  testified  that  in  another 
suit,  wherein  the  brothers  were  plaintiffs  and  himself  defendant, 
plaintiffs  gave  a  cost-bond,  with  J.  C.  Goodwin  as  surety,  and  that 
J.  C.  Goodwin,  in  justifying,  testified  that  he  was  the  owner  of  this 
property.  One  of  the  brothers  denied  that  either  of  them  was 
present,  and  testified  that  the  property  belonged  to  them  continu- 
ously since  prior  to  the  time  of  the  latter  suit.  The  record  failed 
to  show  that  the  cost-bond  was  approved,  or  what  relation  the  suit 
in  which  execution  was  issued  against  Goodwin  bore  to  the  suit 
in  which  the  cost-bond  was  filed,  or  that  the  brothers  had  any 
knowledge  of  the  representations,  or  that  an  advantage  to  the 
brothers  or  a  prejudice  to  the  plaintiff  resulted  therefrom.  Upon 
the  record  there  was  no  error  in  the  court  refusing  to  find  an 
estoppel.     (Hall  v.  Southern  Pacific  Co.,  378.) 

6.  Same — Bailee — Right  op  Possession — Limit  op  Recovery — ^Lbvt  ▼. 

Leatherwood,  5  Ariz.  244,  Distinguished. — As  against  one  who 
neither  had  title  nor  the  right  to  the  possession,  a  bailee  may 
maintain  replevin  for  the  possession  of  the  property  which  is  the 
subject  of  the  bailment,  and  may  recover  its  full  value  from  such 
stranger  who  may  have  unlawfully  converted  it,  holding  the  amount 
so  recovered  in  excess  of  his  own  interest  in  trust  for  his  bailor. 
(Hall  V.  Southern  Pacific  Co.,  378.) 

7.  Same — Damages — Judgment  por  Value  not  within  the  Meaning 

OP  Damages  as  Used  in  Rev.  Stats.  Ariz.  1887,  Par.  202. — ^A  judg- 
ment in  claim  and  delivery  for  the  value  of  the  property  taken  is 
not  a  judgment  for  damages,  as  that  term  is  used  in  paragraph  202, 
gupra,  which  provides  that  "the  court  or  jury  must  assess  the  value 
of  the  property  taken,  and  the  damages  for  taking  and  detaining 
the  same."     (Hall  v.  Southern  Pacific  Co.,  378.) 

COLOR  OP  TITLE.    See  Tenancy  in  Common,  1,  2,  3. 

COMMISSION.    See  Mines  and  Mining,  18. 
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COMMON-LiAW   ACTION. 

1.  Ck)MMON-IjAw  Action  —  What  OoNSTrrnns  —  Jtjet  —  Tbial  bt — 
Bight  to — Bsv.  Btats.  XT.  S.  Sko.  2326,  Act  of  Congbsss,  March 
8,  1881,  21  Stats,  at  Largk,  505,  Bkv.  Stats.  U.  S.,  Sic.  1868, 
AND  Amendment,  Sufp.  Bev.  Stats.  U.  S.  1874-1881,  p.  13,  [Supp. 
Bbv.  Stats.  U.  S.  1891,  p.  7,]  Cited  and  Construed — Jordan  v. 
Duke,  4  Ariz.  278,  53  Pac.  197,  Approved. — An  action  on  an 
"adverse"  filed  in  the  land  office  to  contest  the  right  of  an 
applicant  for  United  States  patent,  as  provided  for  in  United 
States  statute,  supra,  is  not  a  common-law  action  within  the  pur- 
view of  section  1868,  and  amendment,  supra,  p.  7,  1891,  providing 
that  "No  party  shall  be  deprived  of  a  right  to  trial  by  jury  in 
cases  cognizable  at  common  law."  (Providence  Qold  Min.  Co.  v. 
Burke,  323.) 


COMPLAINT. 

Sufficiency,  where  objection  first  raised  on  appeal.     See  Appeal 
and  Error,  5;  Master  and  Servant,  3. 

See  Corporations,  4,  5;  Pleadings,  5. 

COMPBOMISE.    See  Equity,  2. 

CONFIBMATION. 

Defined.    See  Equity,  5,  6. 

CONSIDEBATION.    See  Landlord  and  Tenant,  4. 

CONSTITUTIONAL   LAW. 

1.  Constitutional  Law  —  Jury  —  Verdict  —  Concurrence  of  Nine 
Jurors — ^Act  No.  61,  Laws  of  Arizona,  1891,  Not  in  Conflict 
with  Sec.  1868,  Bev.  Stats.  U.  S.,  and  Amendment,  Supp.  Bev. 
Stats.  U.  S.,  1874-1881,  p.  13  [1891,  p.  7.]— Section  1868  and 
amendment,  supra,  apply  only  to  common-law  actions,  and  therefore 
it  is  not  error  for  the  court  to  receive  the  verdict  of  nine  jurors  in 
an  action  on  an  "adverse,"  act  No.  51  of  the  Laws  of  Arizona  of 
1891  making  the  concurrence  of  three  fourths  of  a  jury  of  twelve 
persons  sufficient  to  render  a  verdict  in  all  trials  of  civil  cases 
and  misdemeanors.     (Providence  Gold  Min.  Co.  v.  Burke,  323.) 

See  Statutory  Construction,  1. 

CONSTEUCTION. 

Of  written  contract,  for  court  and  not  for  jury.    See  Contracts,  4,  5, 

CONSTBUCTIVE   NOTICE.     See  Mines  and  Mining,  6. 

CONTINUANCE. 

1.  Continuance — Amended  Pleadings  —  Surprise  —  Granting  Discre- 
tionary— Similar  Action  between  Same  Parties  Bepresented  by 
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CONTINUANCE  (Contiimed). 

Same  Attokniy  and  Involving  Much  of  the  Evidence  in  the  Pres- 
ent Case. — The  refusal  of  the  trial  court  to  grant  a  continuance  upon 
the  motion  of  plaintiffs  and  appellants  alleging  surprise  and  inabil- 
ity to  proceed  with  the  trial  in  an  action  to  quiet  title  to  mining 
ground  because  of  the  filing  of  an  amended  answer  setting  up  the 
location  of  two  claims  which,  if  established,  would  render  plaintiffs* 
location  void,  is  discretionary,  and  will  not  be  reviewed,  where  it 
appears  that  the  parties  and  attorneys  were  identical  with  those  in 
a  similar  action,  tried  but  a  few  months  before,  wherein  a  large 
part  of  the  evidence  affecting  the  present  case  was  introduced. 
(Jordan  v.  Schuerman,  79.) 

CONTEACTS. 

1.  Contracts — ^Parol — ^Evidence  to  Sustain — Sufficiency — Monos 
TO  Dismiss. — In  an  action  upon  an  alleged  parol  agreement  for 
extra  compensation  for  certain  brickwork,  the  evidence  showed 
that  there  was  a  written  contract  providing  for  all  the  walls  of 
the  building,  according  to  plans  furnished  by  architects,  and  work 
sued  for  was  included  in  said  plans.  Held,  that  a  motion  to  dismiss 
for  failure  to  prove  any  verbal  contract  should  have  been  sustained. 
(Adams  v.  O'Connor,  404.) 

2.  Contracts — Time  Essence  of — ^Reasonable  Time — ^Distinction. — 
The  distinction  between  a  contract  in  which  time  is  of  the  essence 
and  a  contract  in  which  time  is  not  made  of  the  essence  is,  that 
strict  performance  is  required  of  the  terms  of  the  former  within 
the  time  specified,  where  such  performance  is  possible,  and  the 
latter  is  regarded  only  as  requiring  that  its  terms  be  performed 
within  a  reasonable  time.     (Monihon  v.  Wakelin,  225.) 

8.  Sams  —  Same  —  Specific  Performance  —  Failure  to  Perform — 
Caused  by  Other  Party — ^AccroENT — ^Due  Diligence — ^Without 
Injury  to  Other  Party — ^Injury — Test. — ^Where  it  appears  that 
by  act  of  the  other  party,  or  by  unavoidable  accident,  such  as  could 
not  be  foreseen  and  guarded  against,  the  performance  of  a  contract 
of  which  time  is  of  the  essence  even  with  the  exercise  of  due  dili- 
gence was  rendered  impossible,  and  the  party  at  the  earliest  oppor- 
tunity performed  his  part  of  the  contract,  the  court  will  enforce 
it,  provided  the  parties  be  left  in  the  same  relative  position  they 
would  have  been  in  had  not  delay  occurred  in  the  performance  of 
the  contract  according  to  its  terms.  In  determining  whether  the 
contract  can  under  such  circumstances  be  enforced  without  injury, 
the  test  is  not  that  the  one  party  may  be  able  to  profit  by  the 
failure  of  the  other,  but  rather  that  he  does  not  lose  an  advantage 
which  he  would  have  had  had  no  failure  occurred.  (Monihon  r* 
Wakelin,  225.) 

4.  Contracts  —  Written  —  Construction  of  —  For  Court  and  not 
Jury. — ^A  contract  for  the  erection  of  a  certain  building,  provided 
that  plaintiffs  should  furnish  all  material  and  do  all  the  brickwork 
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in  the  construction  of  said  building  according  to  the  plans  and  speci- 
fications of  the  architects.  It  further  provided  that  at  the  time  of 
signing  the  plans  and  specifications  were  not  yet  completed,  and 
that  the  plaintiffs  were  to  furnish  all  the  material  and  do  all  the 
brickwork  in  accordance  with  any  plans  to  be  furnished  by  said 
architects.  The  plans  provided  for  the  walls,  for  which  plaintiffs 
claimed  extra  compensation  by  virtue  of  a  parol  agreement.  Held, 
that  when  the  terms  and  language  of  a  contract  are  ascertained,  in 
the  absence  of  technical  phrases  or  the  existence  of  latent  ambigui- 
ties, the  of&ce  of  interpreting  its  meaning  belongs  to  the  court 
alone,  and  the  submission  of  it  to  the  jury,  for  their  interpretation 
and  construction,  was  error.     (Adams  v.  O'Connor,  404.) 

5.  Same — Same — Same — Same — Action  —  Time  for  Commencing. — 
Where  a  building  contract  provides  that  a  balance  of  twenty-five  per 
cent  is  payable  within  sixty  days  after  the  work  has  been  com- 
pleted, inspected,  and  accepted  by  the  architects,  an  action  to 
recover  the  balance,  brought  before  the  expiration  of  said  sixty 
days,  is  premature,  irrespective  of  the  refusal  or  acceptance  of  the 
work  by  the  architects.     (Adams  v.  O'Connor,  404.) 

See  Equity,  1;  Irrigalion,  5,  Q,  7;  Master  and  Servant,  1,  2,  3,  4; 
Mines  and  Mining,  10,  11;  Pleadings,  6;  Sureties,  1;  Vendor 
and  Vendee,  1, 

CONVEYANCE.    See  Homestead,  1,  2. 

CORPOBATIONS. 

!•  Corporations — Advances — Sobrogation. — Where  plaintiff  advanced 
all  the  funds  used  by  a  corporation  of  which  he  is  the  chief  stock- 
holder, he  is  entitled  to  be  subrogated  to  the  rights  of  the  cor- 
poration.    (Henry  v.  Mayer,  103.) 

2.  Corporation — Capital  Stock — Shares  of  Stock — ^Defined. — Capi- 
tal stock  is  the  property  of  the  corporation;  shares  of  stock  are 
the  property  of  the  individual  holders  thereof.  (Western  Invest- 
ment etc.  Co.  V.  Murray,  215.) 

8.  Corporation — Foreign — Carrying  on  Business — Single  Transac- 
tion— Rev.  Stats.  Ariz.,  Tit.  12,  Chap.  7,  Construed. — The  doing 
of  a  single  act  of  business  within  the  territory  of  Arizona  by  a 
foreign  corporation  not  incorporated  for  the  purpose  of  carrying 
on  business  in  this  territory  does  not  constitute  the  carrying  on  of 
business  within  the  meaning  of  the  statute,  supra,  providing  that 
every  act  done  by  a  foreign  corporation,  incorporated  for  the  purpose 
of  engaging  in  or  carrying  on  business  within  this  territory,  prior 
to  compliance  with  requirements  as  to  filing  its  articles,  etc,  shall  be 
void.     (Babbitt  v.  Field,  6.) 

4.  Corporations — Stockholders'  Suits — Irrigation — Pleading — Com- 
plaint— Causes  of  Action — Joinder. — In  an  action  by  minority 
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shareholders  against  a  corporation  and  its  directors  the  complaint 
alleged  that  the  defendant  corporation  was  organized  solely  for 
the  purpose  of  constructing  and  maintaining  a  ditch  to  divert  and 
carry  water  from  the  Salt  Biver;  that  the  shar^olders  who  organ- 
ized the  corporation  were  at  the  time  of  its  organization  landowners 
and  appropriators  of  water,  and  the  purpQse  of  the  incorporation 
was  to  supply  such  lands  with  water  so  appropriated;  that  their 
several  rights  to  water  were  retained  by  the  shareholders,  and  the 
only  property  acquired  by  the  corporation  was  the  dam,  canal,  and 
its  appurtenances;  that  the  powers  of  the  corporation  were  limited 
in  the  matter  of  charges  to  assessments  upon  the  shareholders  for 
the  purpose  of  the  maintenance  of  said  canal;  that  the  water 
appropriated  at  the  time  of  the  organization,  six  thousand  six  hun- 
dred and  seventy  inches,  was  then  needed  by  the  shareholders  for 
the  proper  cultivation  of  their  land,  and  that  they  were  then 
entitied  thereto;  that  a  majority  of  the  shareholders  for  four  years 
prior  to  the  filing  of  the  complaint  had  united  in  interest,  and  their 
acts  were  adverse  to  plaintiffs  and  the  others  similarly  situated; 
that  said  majority  shareholders  elected  the  directors  and  officers  for 
the  purpose  of  violating  the  corporate  rights  of  plaintiffs,  by 
diverting  the  water  appropriated  by  plaintiffs  into  other  canals 
for  the  benefit  and  in  the  interests  of  another  canal  company  in 
which  the  majority  shareholders  and  the  ofBcers  and  directors  were 
shareholders;  that  the  majority  shareholders  were  intentionally 
neglecting  and  permitting  the  canal  through  which  plaintiffs  obtained 
their  water  to  become  filled  up  and  its  carrying  capacity  to  become 
diminished  so  that  plaintiffs  were  unable  to  obtain  the  water 
necessary  for  their  lands,  and  were  permitting  the  water  which 
should  have  been  diverted  through  said  canal  to  be  carried  by  other 
canals,  for  the  gain  and  profit  of  the  majority  shareholders;  that 
in  furtherance  of  a  plan  to  control  defendant  canal  company  for 
the  benefit  of  said  other  corporation,  defendants  segregated  the 
interests  of  the  shareholders  in  the  waters  of  Salt  Biver  from 
the  land  held  by  said  shareholders  by  creating  water-rights,  which 
attempted  to  limit  the  right  to  the  use  of  water,  and  thereby  to 
diminish  the  amount  to  which  the  shareholders  were  rightfully  en- 
titled; that  the  majority  shareholders  caused  defendant  corporation 
to  charge  plaintiffs  for  the  service  of  water  independently  of  a  levy 
of  assessments  for  the  maintenance  of  the  canal;  that  the  majority 
shareholders  had  sold  a  large  number  of  shares  to  said  other  corpora- 
tion, and  had  segregated  the  same  from  the  land  to  which  the  water 
was  appropriated,  and  had  enabled  said  corporation  to  continue 
to  control  defendant  corporation,  for  the  pecuniary  profit  and 
advantage  of  the  majority  shareholders  alone;  that  the  defendant 
corporation  had,  with  other  canal  companies,  constructed  another 
canal  out  of  moneys  assessed  upon  shares  of  plaintiffs,  and  had 
subscribed  to  the  stock  of  said  canal  and  held  and  voted  the  same; 
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that  defendants,  in  frand  of  the  rights  of  the  plaintiffs,  during 
the  pendency  of  a  certain  suit  to  which  the  defendant  corporation 
was  a  party,  had  entered  into  a  secret  agreement  with  other  parties 
to  said  action  whereby  defendant  company  was  deprived  of  the 
right  to  divert  certain  waters  to  the  damage  of  plaintiffs;  that 
all  of  said  acts  were  done  against  the  protest  of  the  plaintiffs, 
and  that,  although  frequently  demanded,  defendants  had  denied 
plaintiffs  any  relief.  The  prayer  was  for  an  injunction  against 
the  continuance  of  the  unlawful  acts  and  for  an  accounting.  Held, 
that  as  the  complaint  did  not  anywhere  show  that  the  shareholders 
had  any  right  to  the  use  of  water  through  the  defendant  cor- 
poration's canal  by  virtue  of  their  relation  as  shareholders  of  the 
company,  the  complaint  stated  two  causes  of  action, — one  for 
violation  of  the  corporate  rights  of  the  plaintiffs,  and  the  other 
for  the  violation  of  the  personal  rights  of  plaintiffs  to  the  use 
of  water  through  the  canal  of  defendant  company.  (Henshaw  v. 
Salt  Eiver  etc.  Co.,  151.) 

•5.  Same — Same — Pleading — Complaint — Causes  or  Action — Joinder 
— Multifariousness. — A  complaint  on  the  part  of  the  minority 
shareholders  in  an  action  where  the  plaintiffs  are  the  same,  the 
defendants  are  the  same,  and  the  relief  sought  is  equitable  in  both 
causes  of  action,  stating  a  cause  of  action  for  relief  from  corporate 
wrongs  and  a  cause  of  action  for  enforcement  of  personal  rights, 
is  not  multifarious,  where  there  is  no  such  inconsistency  or  repug- 
nancy in  the  various  rights  declared  on  as  to  cause  confusion  or 
embarrassment  to  the  court  in  administering  the  relief  which  the 
facts  might  warrant  were  separate  suits  brought  for  the  enforce- 
ment of  the  several  rights.     (Henshaw  v.  Salt  Biver  etc.  Co.,  151.) 

COUNTIES. 

1.  Counties — Warrants — Properly  Executed  Prima  Facie  Cause  of 
Action — Impeachment — Mere  Denial  of  Execution  Insufficient 
to  Overcome  Presumption  of  Legality. — County  warrants,  signed 
by  the  proper  officers,  are  prima  facie  binding  and  legal.  Such 
warrants  make  a  prima  fade  cause  of  action.  Impeachment  must 
come  from  the  defendant.  A  mere  denial  of  their  execution  unsup- 
ported by  any  evidence  is  insufficient  to  overcome  the  presumption 
in  favor  of  the  legality  of  their  issue.  (Apache  County  v.  Barth, 
13.) 

^.  Same — Same — Pleading — Answer — Denial  of  Execution — Verifi- 
cation—Effect OF— Bbv.  Stats.  Ariz.  1887,  Par.  735,  Cited.— A 
denial  of  the  execution  of  county  warrants,  verified  (after  plaintiff 
had  made  his  case  and  rested)  under  paragraph  735,  supra,  does 
not  necessitate  the  plaintiff's  establishing  by  corroborative  affirma- 
tive evidence  the  execution  and  issue  of  the  warrants  and  the  regu- 
larity and  legality  of  the  actions  of  the  board  of  supervisors  in  so 
doing,  but  the  effect  and  extent  of  the  verification  is  to  enable 
Arizona  6 — 30 
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the  defendant  to  disprove  by  affirmative  evidence  the  exeeation  of 
the  warrants,  or  the  regularity  or  legality  of  the  proceedings  on 
which  their  issue  was  based,  and  that  the  prima  facie  case  already 
made  before  the  verification  of  the  answer,  by  the  presentation 
of  the  warrants  duly  executed  and  in  proper  form,  stands  until 
thus  destroyed.     (Apache  County  v.  Barth,  13.) 

3.  Same — Same — Evidence — County  Eecord  of  Allowance  of  Claims 

AND  Warrants  Issued — ^Absence  or—  Insufficient  to  Overcomi 
Presumption  of  Validity  of  Warrants. — While  the  presentation 
of  the  records  of  the  board  of  supervisors  covering  the  dates 
on  which  the  warrants  were  alleged  to  have  been  issued  would  have 
affected  their  validity  if  such  records  failed  to  show  the  authoriza- 
tion of  the  issue  of  the  warrants  or  the  allowance  of  the  claims  on 
which  the  warrants  were  based;  nevertheless,  evidence  that  the 
records  of  the  county  showed  that  the  records  of  the  allowance  of 
claims  and  issue  of  warrants  in  this  year  1884,  the  year  of  the  issue 
of  the  warrants  sued  on,  were  entirely  absent,  and  that  the  only 
record  was  that  commencing  in  1885,  is  insufficient  to  overcome  the 
prima  facie  case  made  by  the  warrants  declared  upon.  (Apache 
County  V.  Barth,  13.) 

4.  Same— ^Same — Statute  of  Limitations — When  Cause  of  Action  Ac- 

crues— Funds  Available  for  Payment — Comp.  Laws  Ariz.  1877^ 
Chap.  6,  Secs.  9-11,  13,  and  Chap.  2,  Sec.  19,  and  Eev.  Stats.  Ariz. 
1887,  Par.  2314,  Cited  and  Construed. — The  Compiled  Laws  of 
1877,  under  authority  of  which  these  warrants  were  issued,  pro- 
vides (chap.  6,  secs.  9-11,  13,  supra)  that  the  county  treasurer  shall^ 
if  there  be  money  in  the  treasury,  redeem  warrants  on  presenta- 
tion; if  there  be  no  funds,  he  shall  indorse  thereon  "Not  paid  for 
want  of  funds,"  and  when  there  are  sufficient  funds  to  redeem 
such  warrants  he  shall  give  notice  that  he  is  ready  to  redeem,  and 
warrants  shall  be  entitled  to  preference  in  payment  in  the  order  of 
presentation.  Chapter  2,  section  19,  of  the  Compiled  Laws  of 
1877,  supra,  provides  that  where  a  judgment  be  recovered  against 
county  officers  as  such  no  execution  shall  issue,  but  the  judgment 
shall  be  levied  and  collected  as  other  county  charges  and  paid  by 
the  county  treasurer. 

Eeldf  that  the  bar  of  the  statute  of  limitations  (Rev.  Stata. 
Ariz.  1887,  par.  2314)  against  an  action  on  a  county  warrant  doee 
not  commence  to  run  until  there  are  sufficient  funds  in  the  county 
treasury  to  pay  such  warrants.     (Apache  County  v.  Barth,  13.) 

5.  Same— Same— Same  —  Pleading  —  Warrants  Payable  out  of  Par- 

ticular Fund — When  Available. — ^Where  county  warrants  are 
payable  out  of  a  particular  fund  to  be  created  by  the  county,  it 
cannot  plead  the  statute  of  limitations  until  it  shows  that  that  fund 
has  been  provided.     (Apache  County  v.  Barth,  13.) 

6.  Same — Same — Same — Statute  Governing — Rev.  Stats.  Ariz.  1887^ 

Par.  415,  Inapplicable — Par.  2314  Governs — ^Par.  2066  Cited. — 
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The  aix  months'  limitation  proyided  bj.  paragraph  415,  supra,  for 
open  account  before  adjustment  is  inapplicable  to  a  suit  on  county 
warrants  brought  under  the  provisions  of  paragraph  2066,  supra, 
for  the  purpose  of  having  the  board  of  supervisors  approve  the 
payment  or  exchange  of  such  warrants  from  the  county  redemp- 
tion fund  thus  provided.  The  five  years*  limitation  (par.  2314, 
supra)  governs  such  suit,  it  being  an  action  on  "an  instrument  in 
writing."     (Apache  County  v.  Barth,  13.) 

COVENANT   TO  BENEW.    See  Landlord  and  Tenant,  1,  2,  3,  4,  6. 

CBIMINAL   APPEALS.    See  Criminal  Law,  4. 

CBIMINAL  LAW. 

1.  Criminal  Law — ^Appeal  and  Erbor — CoNrLicTiNO  Evidence — Scofb 
OF  Keview— "Territory  v.  Miramontez,  4  Ariz.  179,  Followed. — 
Where  the  evidence  upon  which  the  verdict  of  a  jury  is  based  is 
conflicting,  this  court  cannot  review  its  weight.  It  can  look  into 
it  only  to  determine  whether  the  court  erred  in  not  directing  a 
verdict  for  the  appellant,  or  in  refusing  to  grant  a  new  trial  when 
there  was  no  evidence  to  sustain  the  verdict.  (Anderson  v.  Ter- 
ritory, 185.) 

2.  Same — Same — ^Verdict  op  Jury — Weight  op  Evidence — Ground 
FOR  New  Trial — ^Ruling  Discretionary — Will  not  Be  Reviewed 
Where  There  Is  Any  Evidence  to  Support  Verdict. — Where 
the  verdict  is  manifestly  against  the  weight  of  the  evidence,  it  is  a 
proper  ground  for  a  new  trial,  but  the  granting  or  refusing  of  such 
motion  by  the  trial  court  is  a  matter  of  discretion  that  will  not  be 
disturbed  by  this  court  where  any  evidence  to  support  the  verdict 
was  properly  given  to  the  jury.     (Anderson  v.  Territory,  185.) 

8.  Same — Assault  with  Intent  to  Commit  Murder — Evidenob — 
Sufficiency — Jury — Province  of. — In  a  prosecution  for  assault 
with  intent  to  commit  murder,  the  testimony  of  the  prosectiting  wit- 
ness was  that  the  defendant,  without  provocation  or  excuse,  fired  at 
him  with  a  six-shooter  at  a  distance  of  forty-five  steps,  and  other 
witnesses  testified  that  defendant  had  said  he  would  shoot  the 
prosecuting  witness  if  he  saw  him.  The  defendant  testified  that 
he  shot  at  the  prosecuting  witness  with  a  revolver,  but  stated  that 
it  was  after  witness  fired  at  him  with  a  shot-gun.  A  witness,  who 
heard  the  firing,  testified  that  the  first  report  was  a  pistol-shot, 
and  the  later  ones  gun-shots.  The  testimony  was  certainly  suf- 
ficient to  go  to  the  jury,  and,  if  believed,  to  support  the  verdict. 
The  weight  of  this  evidence,  and  the  extent  to  which  it  was  con- 
tradicted or  explained  away,  were  questions  exclusively  for  the 
jury,  and  will  not  be  reviewed  on  appeal.  (Anderson  v.  Territory, 
185.) 
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4.  Criminal  Law — Appeal  and  Error — ^Laws  1897,  Act  No.  71,  Re- 
lates Only  to  Civil  Appeals — Criminal  Appeals — Necessity 
FOR  Bill  op  Exceptions  or  Statement  op  Facts — Parker  v.  Ter- 
ritory, 5  Ariz.  283,  Followed. — The  statute,  supra,  has  relation 
only  to  appeals  in  civil  cases.  In  appeals  in  criminal  cases  errors 
outside  of  the  record  proper  must  be  set  out  in  a  bill  of  exceptions 
or  statement  of  facts,  and  the  assignments  of  error  being  such  as 
would  have  to  so  appear,  we  cannot  examine  into  them.  (Meara  v. 
Territory,  299.) 

6.  Criminal  Law — Instructions — Reasonable  Doubt. — ^An  instruc- 
tion that  a  doubt,  to  authorize  an  acquittal,  must  be  a  reasonable 
one,  and  it  must  arise  from  a  careful  and  candid  investigation  of  all 
the  evidence  in  the  case,  and  unless  the  doubt  is  a  reasonable  one 
and  does  so  arise,  it  will  not  be  sufficient  in  law  to  authorize  a 
verdict  of  not  guilty,  while  not  entirely  free  from  criticism,  is 
sufficient.     (Foster  v.  Territory,  240.) 

6.  Same — Murder — Trial — Instructions — ^Burden  op  Proop — Miti- 
gating Circumstances — Riv.  Stats.  Ariz.  1887,  Penal. Code,  Par. 
1655,  Cited. — ^A  charge  that  if  the  jury  find  from  the  evidence 
that  the  defendant  fired  the  fatal  shot,  then  the  burden  of  proving 
the  circumstances  of  mitigation,  or  that  justify  or  excuse  the  homi- 
cide, devolves  upon  the  defendant,  unless  the  proof  upon  the  part 
of  the  prosecution  tends  to  show  that  the  crime  committed  amounts 
to  manslaughtei:,  or  that  the  defendant  was  justifiable  or  excusable, 
being  an  exact  rescript  of  the  statute,  supra,  is  correct.  (Foster 
V.  Territory,  240.) 

7.  Same — Same — Same — Same — Selp-Depense — ^No  Duty  to  Retreat. 
— An  instruction  upon  the  question  of  self-defense,  that  if  the 
defendant  could  have  withdrawn  from  the  danger  it  was  his  duty 
to  retreat,  is  error,  the  modem  doctrine  being,  that  when  a  person, 
being  without  fault,  and  in  a  place  where  he  has  a  right  to  be,  is 
violently  assaulted,  he  may,  without  retreating,  repel  force  by 
f orcej  and  if,  in  the  reasonable  exercise  of  his  right  of  self-defense, 
his  assailant  is  killed,  ho  is  justifiable.     (Foster  v.  Territory,  240.) 

8.  Same — Same — Same — Selp-Depensb  —  Evidence  —  Suppiciency. — 
Where  the  defendant  testified  that  he  went  to  the  door  of  his 
saloon,  being  drawn  there  because  his  brother  and  the  deceased 
were  at  the  time  in  the  street  firing  at  each  other  with  revolvers, 
and  that  while  standing  there  he  was  fired  at  by  the  deceased,  and 
that  he  thereupon  returned  the  fire  and  killed  the  deceased,  there 
is  sufficient  evidence,  however  contradicted,  to  justify  the  court  in 
submitting  the  issue  of  self-defense  to  the  jury.  (Foster  v.  Ter- 
ritory, 240.) 

9.  Same  —  Same  —  Same  —  Instructions  —  Evidence.  — Instructions 
should  not  ignore  any  finding  of  fact  which  the  jury  might  reason- 
ably make  upon  the  evidence  before  them.  (Foster  y.  Territory, 
240.) 
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CRIMINAL   LAW  (Continued). 

10.  Criminal  Law — ^Labcent  or  Calf — ^Felonious  Intent — Eyidencs 
— Sufficiency. — Where  the  evidence  showed  that  a  stray  cow  and 
calf,  both  of  the  same  color,  the  calf  unmarked,  the  cow  branded 
**B"  which  defendant  knew  to  be  the  brand  of  the  prosecuting 
witness,  had  ranged  in  the  vicinity  of  defendant's  corral  for  some 
time;  that  on  the  day  the  larceny  was  committed  the  defendant 
and  his  employee  roped  and  took  the  calf  into  the  corral  and  left 
it  there,  without  branding,  with  other  cattle;  that  the  Blair  cow 
followed  it  to  the  corral,  and  the  next  morning  bellowed  till  the 
defendant's  brother  and  the  employee  turned  the  calf  out,  when  it 
went  off  with  the  cow  to  the  owner;  that  defendant  testified  that 
he  did  not  know  whose  calf  it  was  and  did  not  look  for  its  mother, 
and  therefore  did  not  brand  it;  that  others  testified  the  cow  and 
calf  had  been  around  there  for  six  or  seven  months,  and  that  the 
cow  was  looking  on  when  defendant  took  the  calf  away,  it  is  suf- 
ficient to  justify  the  jury  in  inferring  a  felonious  intent  in  the 
taking  of  the  calf,  and  a  verdict  of  guilty  will  not  be  disturbed. 
(Dickson  V.  Territory,  199.) 


CBOSS-COMPLAINT.     Bee  Mines  and  Mining,  24;  Pleadings,  L 

CUMULATIVE  EEMEDIES.     See  Office  and  Officers,  6. 

DAMAGES.     See  Claim  and  Delivery,  7;  Master  and  Servant^  4, 

DECEIT.     See  Equity,  10. 

DECBEE.    See  Irrigation,  1;  Marriage  and  Divorce,  1,  2,  3,  4,  5,  6. 

DEFENSE.     See  Equity,  3,  4,  5,   6;   Landlord  and   Tenant,   12,   13; 
Marriage  and  Divorce,  3;  Pleadings,  2,  3,  16. 

DELAY. 

Not  necessarily  acquiescence.     See  Equity,  3. 

DEMAND.  ' 

To  fund  county  indebtedness,  sufficient  if  made  by  holders  of  evi- 
dence thereof.    See  Bond,  2. 

DEMURRER. 

To  answer,  motion  for  judgment  on  pleadings,  equivalent  to.     See 
Judgment  on  Pleadings,  2. 

See  Pleadings,  17. 

DILIGENCE. 

Due.     See  Contracts,  3;  Landlord  and  Tenant,  1;  New  Trial,  1. 
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DISMISSAL. 

Failure  to  file  bond,  cause  for.     See  Appeal  and  Error,  16. 

DISSOLUTION. 

Of  injunction.    See  Injunction,  1,  2,  4. 

DOUBLE   TAXATION.    See  Taxes  and  Taxation,  6,  9. 

DUE-BILL. 

When  operative  as  assignment  of  claims  for  which  given.     See 
Account,  1« 

EJECTMENT. 

1.  Ejectment  —  Answsb  —  Advebsx  Possession — ^Issues — ^Tenanot-* 

Evidence. — Where  the  answer  to  a  complaint  in  an  action  in  the 
nature  of  ejectment  is  a  plea  of  adverse  possession,  through  title 
in  defendant,  adverse  to  plaintiff,  it  is  error  for  the  court  to 
instruct  the  jury  to  brisg  in  a  verdict  for  defendant  upon  the  ground 
that  under  the  evidence  it  was  apparent  that  at  the  time  the  action 
was  brought  defendant  was  a  tenant  of  plaintiff,  the  issue  not 
being  between  landlord  and  tenant,  and  the  only  evidence  of  tenancy 
being  the  testimony  of  plaintiff  that  at  one  time  defendant  was  his 
tenant,  but  that  he  had  never  received  any  rent  and  had  not  asked 
for  any  rent  for  more  than  two  years.     (Steinfeld  v.  Boss,  91.) 

2.  Same — Ouster — Evidence — Defendant's  Title  Deeds — Statute  of 

Limitations — When  Adverse  Holding  Commenced. — ^Plaintiff  in 
ejectment  has  a  right  to  show  the  nature  and  time  of  the  ouster  by 
introducing  the  deeds  under  which  defendant  claims.  Though  the 
deed  as  dated  might  have  been  a  bar  to  the  action  of  plaintiff 
because  of  the  statute  of  limitations,  the  date  is  not  conclusive; 
the  plaintiff  having  the  right  in  connection  therewith  to  have  shown 
that  he  never  knew  of  an  adverse  claim,  and  that  none  had  been 
asserted  until  within  a  period  not  affected  by  the  statute.  (Stein- 
feld V.  Boss,  91.) 

ELECTIONS. 

L  Elections — Qualification  op  Voter — Bev.  Stats.  XJ.  S.  1878,  Seo. 
1860  (Organic  Act),  Construed  —  Power  of  Legislature  — 
Woman's  Suffrage. — Subject  to  the  restrictions  of  section  1860, 
Bupra,  that  the  right  to  vote  should  be  limited  to  citizens  of  the 
United  States,  or  to  those  who  have  declared  their  intention  to  be- 
come such,  above  the  age  of  twenty-one  years,  the  legislature  of  this 
territory  has  the  power  to  confer  the  elective  franchise  upon 
females.     (Cronly  v.  City  of  Tucson,  235.) 

2.  Same — Same — Laws  Ariz.  1897,  Act  No.  76,  SEa  2,  Void  as  in 
Conflict  with  Rev.  Stats.  U.  S.  1878,  Sec.  1860  (Organic  Act). 
—The  statute,  supra,  by  its  terms  conferring  the  right  to  vote 


Equitt.  471 

ELECTIONS  (GonUnued). 

at  mnnicipal  elections  npon  all  tazpayen,  male  and  female, 
without  regard  to  age  or  citizenship,  is  in  conflict  with  section 
1860,  iupra,  and  is  void.     (Gronlj  v.  City  of  Tucson,  235.) 

3.  Same — Same — Bamb — ^Void  fob  Ambiouitt  and  Unobbtaintt. — The 

statute,  supra,  providing  that  "every  taxpayer  shall  be  entitled  to 
vote"  at  any  city  election,  may  mean  every  resident  taxpayer,  or 
every  taxpayer  without  regard  to  residence  within  the  city;  again, 
the  language  used  may  convey  the  meaning  that  the  taxpayer  must 
be  one  paying  taxes  within  the  city,  or  it  may  be  read  to  include 
a  taxpayer  whose  taxable  property  is  without  the  limits  of  the 
city;  and  such  is  the  uncertainty  and  ambiguity  in  the  language 
used  that  it  is  void.     (Gronly  v.  City  of  Tucson,  235.) 

See  Statutory  Construction,  2« 

ENTRY. 

Nunc  pro  tunc    See  Appeal  and  Error,  0. 

EQUITY. 

1.  Equity — Contract  of  Sali — ^Forfeitttbe — Extension  of  Time  fob 
Performance  of  Conditions  of  Sale. — ^Under  the  evidence,  plaintiff 
will  be  given  ninety  days  in  which  to  pay  the  balance  of  the  purchase 
price  after  he  is  placed  in  possession  and  an  accounting  is  had,  and,  if 
he  elects  so  to  do,  defendant  shall  convey  the  property  to  him;  in 
case  the  balance  is  not  so  paid,  then  a  master  shall  sell  the  property 
as  provided  by  law  for  the  sale  of  real  property  under  execution, 
and  shall  out  of  the  proceeds  pay  to  the  defendant  the  balance  due 
upon  the  purchase  price  of  said  mine  and  the  balance  to  the 
plaintiff.     (Henry  v.  Mayer,  103.) 

2.  Equity — Relief  against  Mistakes  of  Law — Compromises. — Equity 
often  relieves  against  mistakes  of  law,  but  under  such  circum- 
stances that  the  mistake  may  be  treated  as  one  of  fact.  But 
where  one,  with  full  knowledge  of  the  material  facts,  compromises 
her  claims  against  another  and  obtains  a  decree  which  accomplishes 
the  ends  she  wishes  to  effect,  she  will  not  be  heard  to  complain  that 
she  was  mistaken  as  to  the  legal  effect  thereof  as  to  its  binding 
force.     (Hereu  v.  Hereu,  270.) 

8.  Same — Defenses — Delay. — Delay  in  pursuing  a  remedy  is  not  ac- 
quiescence; yet  mere  delay  may  of  itself  be  a  reason  for  courts  of 
equity  to  refuse  to  act,  and  they  generally  do  refuse  where  other 
parties  have  contracted  new  engagements  as  the  result  of  delay. 
(Hereu  v.  Hereu,  270.) 

4.  Same — Same — Acquiescence  Defined. — Acquiescence  is  mere  silence 
— refusal  to  speak  when  one  ought  to  speak  for  the  protection  of 
others,  or  to  act  in  time  to  prevent  others  from  doing  acts  of 
which  the  dilatory  one  afterwards  complains.  (Hereu  v.  Hereu, 
270.) 
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EQUITY  (Continued). 

5.  Same — Same — Confirmation  Defined. — Confirmation  is  a  deliV 
erate  act — a  ratification  of  a  previous  transaction  known  to  b» 
avoidable.     (Hereu  v.  Hereu,  270.) 

6.  Same — Same — Laches — ^Acquiescence — Confirmation — Marriags. 
and  Divorce — Vacating  Decree. — Where  defendant  consented  ta 
the  modification  of  a  voidable  decree  of  divorce  by  which  she 
received  one  half  of  the  community  property,  she  is  estopped  by 
confirmation,  also  by  acquiescence  and  laches  in  delaying  fifteen 
years  to  have  the  judgment  set  aside,  until  in  the  mean  time  plain- 
tiff had  remarried  and  a  new  family  had  grown  up  under  hia 
protection.     (Hereu  v.  Hereu,  270.) 

7.  Equity — Trial — Jury — Granting  of  Bequest  for — ^Issues  of 
Fact  to  be  Submitted — Discretionary. — In  a  cause  of  equitable 
jurisdiction  it  is  wholly  within  the  discretion  of  the  court  whether 
or  not  a  request  for  a  jury  shall  be  granted,  and  if  a  jury  be 
called,  as  to  what  issues  of  fact  shall  be  submitted  to  it.  (Henrys 
V.  Mayer,  103.) 

8.  Same  —  Same  —  Same  —  Verdict  —  Findings  — Disregarding — No 
Necessity  for  Formally  Setting  Aside. — In  a  suit  involving  equi- 
table jurisdiction  only  the  trial  court  is  at  liberty  to  disregard  the 
verdict  and  findings  of  the  jury  and  make  its  own  findings  and 
enter  a  decree  in  accordance  with  the  latter,  and  this  without  for- 
mally setting  aside  the  verdict  and  findings  of  the  jury  before 
entering  the  decree.     (Henry  v.  Mayer,  103.) 

9.  Same — Same — Same — Same — ^Adoption  by  Court  —  Appeal  ani> 
Error — Review — To  Be  Regarded  as  Findings  of  Court. — The 
adoption  by  the  court  in  its  decree  in  an  equity  case  of  the  findings 
of  the  jury  was  discretionary  with  the  court  and  must  be  regarded 
simply  as  the  findings  of  the  court,  and  not  of  the  jury,  in  so  far 
as  they  may  be  reviewed  on  appeal.     (Henry  v.  Mayer,  103.) 

10.  Same  —  Ground  of  Relief — Folly — Fraud  —  Misrepresentation 
AND  Deceit. — Where  it  is  evident  that  the  party  seeking  relief  has 
gotten  the  worst  of  the  bargain,  if  this  be  due  to  his  own  folly 
and  shortsightedness,  and  not  to  any  willful  misconduct  on  the  part 
of  the  defendant  or  his  agents,  equity  can  afford  him  no  relief  not 
within  the  strict  letter  of  his  contract.  But  if,  on  the  contrary^ 
he  be  the  victim  of  misrepresentation,  fraud,  and  deceit  practiced 
by  and  directly  traceable  to  defendant,  or  indirectly  through  any 
of  defendant's  agents,  then  equity  can  and  should  afford  him  relief 
at  the  expense  of  defendant.     (Henry  v.  Mayer,  103.) 

11.  Same — Appeal  and  Error — Review — ^Findings — Only  Held  Erro- 
neous FOR  Forcible  Reasons — Dependent  on  Credibility  op  Wit- 
nesses— On  Deduction  from  Undisputed  Facts. — The  findings  of 
the  trial  court  should  be  given  great  weight,  and  be  deemed  conclu- 
sive, on  controverted  questions  of  fact  in  equity  as  in  actions  at 
law,  unless  there  be  forcible  reasons  to  warrant  the  inference  that 
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EQUITY  (Continued). 

they  are  erroneous.  Partienlarlj  so  when  the  findings  depend  upon 
the  credibility  of  witnesses,  and  not  merely  upon  deductions  from 
facts  concerning  which  there  is  little  dispute.  (Henry  y.  Mayer, 
103.) 

12.  SAMifi — Sami — Samx — Fraud — Evidence  —  Matter  of  Deduction 
FROM  Acts — Caretully  REviEWED^SurFiciENCY  TO  Sustain  Find- 
ings AND  Decree. — Where  the  gravamen  of  the  complaint  is  fraud, 
it  being  rarely  open,  visible,  or  susceptible  of  direct  and  positive 
proof,  and  most  usually  a  matter  of  inference  to  be  drawn  from  the 
actions  and  conduct  of  men  who  at  the  time  are  careful  to  cover 
up  their  purposes  and  intent  to  deceive,  so  as  to  avoid  detection 
and  enjoy  in  safety  the  fruit  of  their  wrong>doing,  this  court  will 
carefully  review  the  evidence  to  see  whether  it  supports  the  findings 
and-  decree.     (Henry  v.  Mayer,  103.) 

13.  Equity — Trial — Jury — Special  Verdict — ^Advisory — ^Rev.  Stats. 
Ariz.  1887,  Par.  786,  Construed. — Paragraph  786,  supra,  provid- 
ing that  a  special  verdict  shall,  as  between  the  parties,  be  con- 
clusive as  to  the  facts  found,  does  not  modify  the  rule  in  equity 
trials  that  where  a  court  submits  certain  questions  to  the  jury 
the  answers  are  advisory  only,  and  may  be  disregarded  by  the 
court.     (Egan  v.  Estrada,  248.) 

See  Marriage  and  Divorce,  6;  Mines  and  Mining,  19;  Taxes  and 
Taxation,  10;  Vendor  and  Vendee,  1. 

ESTOPPEL.    See  Claim  and  Delivery,  5;  Negotiable  Instruments,  1. 

EVIDENCE. 

1.  Evidence  —  Maps  —  Illustrations  of  Testimony  —  Substanttti 
Evidence. — A  map  prepared  by  an  engineer  who  was  upon  the 
ground  and  took  the  bearings  and  distances  of  certain  monuments 
in  relation  to  each  other  and  to  other  objects,  as  they  were  pointed 
out  to  him  by  the  locator,  from  his  field-notes,  unless  it  is  to  be 
used  in  evidence  as  a  substantive  and  independent  piece  of  evi- 
dence, need  not  be  proved  to  be  correct  before  admission  in  evidence; 
and  where  the  map  is  proven  to  be  a  correct  representation  of  the 
lines  connecting  the  objects  pointed  out  to  the  engineer,  it  is  not 
necessary  that  it  should  be  able  to  stand  the  tests  as  to  whether 
the  monuments  represented  were  the  correct  monuments,  it  being 
used  in  connection  with  the  testimony  of  witnesses  to  show  that 
which  they  were  endeavoring  by  words  to  explain.  (Jordan  v. 
Duke,  55.) 

2.  Evidence — Negotiable  Instrument — Mutual  Accounts — Settle- 
ment— Giving  Note  Prima  Facie  Evidence  Only. — The  giving 
of  a  note  where  there  are  mutual  accounts  between  the  maker 
and  payee  is  not  conclusive  evidence  that  the  maker  was  actually 
indebted    to    the   payee    in    the    amount   mentioned    therein,    as    a 
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EVIDENCE  (Continued). 

resalt  of  a  complete  and  full  settlement  of  mntoal  aoeonntiy  bat 
onlj  raises  a  presumption  of  this  fact,  which  may  be  oTertomed 
by  competent  evidence.     (Walker  y.  Gray,  359.) 

See  Appeal  and  Error,  7,  22,  24,  28,  29;  Claim  and  Delivery, 
2,  4^  5;  Criminal  Law,  1,  2,  3,  8,  9,  10;  Ejectment,  1,  2; 
Equity,  12;  Fraudulent  Conveyances,  3;  Husband  and  Wife,  1; 
Irrigation^  8;  Landlord  and  Tenant,  2,  6,  7,  8,  9;  Mines  and 
Mining,  1,  2,  3,  4,  12,  14,  15,  17,  20,  21,  22,  24;  Pleadings,  6; 
Principal  and  Agent,  1;  Taxes  and  Taxation,  3,  14. 

EXECUTION. 

May  be  levied  on  property  without  bringing  action  to  eaiieel 
fraudulent  conveyance.     See  Fraudulent  Conveyances^  2. 

FEES.    See  Interest,  1. 

FINAL    JUDGMENT. 

What  is  not.    See  Appeal  and  Error,  2. 

FINDINGS.    Disregarding  in  equity  case.    See  Equity,  8. 

Sufficiency  of.    See  Appeal  and  Error,  32;  Claim  and  Delivery,  3. 

See  Equity,  11,  12;  Husband  and  Wife,  1;  Irrigation,  2;  Landlord 
and  Tenant,  2. 

FOBECLOSUBE.     See  Mortgages,  1,  2,  3,  4^  5,  6,  7;   Pleadings,  3; 
Writ  of  Assistance,  1. 

FOBFEITUBE.    See  Equity,  1;  Mines  and  Mining,  6,  9,  10,  11,  12,  19; 
Vendor  and  Vendee,  1. 

FOBGEBT.     See  Negotiable  Instruments,  1. 

FOBMAL   DEFECTS. 

Objection  to  where  first  raised  on  appeal  will  be  disregarded  if 
complaint  states  facts  sufficient  to  give  jurisdiction.  See 
Appeal  and  Error,  5. 

FBAUD.    See  Equity,  10,  12;  Mines  and  Mining,  17;  Mortgages,  8. 

FBAUDULENT    CONVEYANCES. 

1.  Fraudulent  Conveyances — Action  by  Judgment  Creditor  to  Set 
Aside — Pleading — Sufficiency. — In  an  action  by  a  judgment  cred- 
itor to  cancel  a  conveyance  by  his  debtor,  an  allegation  that  the 
conveyance  was  made  for  the  purpose  of  hindering  and  delaying  the 
plaintiff  in  the  collection  of  the  debt  upon  which  the  said  judgment 
was  rendered,  and  was  without  consideration,  fraudulent,  and  void 
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PRAUDULENT    CONVEYANCES  (Continued). 

as  to  this  plaintiff,  is  sufficient  to  sustain  a  judgment  in  the  absence 
of  a  demurrer.     (Bountree  v.  Marshall,  413.) 

2.  Same — Execution — May  Be  Levied  on  Property  without  Bring- 
iNQ  Action  to  Cancel  Fraudulent  Conveyance — Rev.  Stats. 
Ariz.  1887,  Sec.  2031,  Construed. — Under  the  statute,  supra,  an 
attempted  transfer  by  a  fraudulent  grantor  is  ineffectual  to  divest 
him  of  the  legal  title,  and  a  creditor  maj  levj  upon  and  sell  the 
property  as  if  no  conveyance  had  ever  been  made  by  the  debtor. 
(Bountree  v.  Marshall,  413.) 

8.  Same — Evidence — Sufficiency — Fraudulent  Intent  of  Vendor — 
Vendee's  Knowledge  of  Intent. — ^Where  the  evidence  establishes 
the  fraudulent  intent  of  the  debtor  in  making  the  conveyance,  and 
the  full  knowledge  of  the  vendee  of  such  intent,  a  judgment  cancel- 
ing the  conveyance  will  not  be  set  aside.  (Bountree  v.  Marshall, 
413.) 

See  Homestead,  2. 

FRAUDULENT  REPRESENTATIONS.  See  Mines  and  Mining,  18,  19. 

FUNDAMENTAL   ERROR.    See  Appeal  and  Error,  4. 

FUNDING. 

Who  may  demand.    See  Loan  Commissionera,  L 

GENERAL  DENIAL.     See  Mines  and  Mining,  24. 

GOOD  FAITH.    See  Landlord  and  Tenant,  1. 

GUESTS.    See  Innkeepers,  1. 

HARMLESS  ERROR.    See  Appeal  and  Error,  9;  Mines  and  Mining,  4. 

HOMESTEAD. 

1.  HoMESTEAi>— Conveyance — By  Husband  to  Wife — Comp.  Laws 
Ariz.  1877,  Par.  2141,  Construed. — ^Paragraph  2141,  ntpra,  pro- 
viding that  no  alienation  of  a  homestead  by  a  married  man  shall 
be  valid  without  the  signature  of  the  wife,  acknowledged  by  her 
separately  and  apart  from  her  husband,  has  no  application  to  a 
conveyance  of  a  homestead  by  a  husband  to  his  wife.  (Luhrs  v. 
Hancock,  340.) 

2.  Homestead — Fraudulent  Conveyances — Conveyance  of  Home- 
stead Cannot  Be  Attacked  as  Fraudulent — Comp.  Laws  Ariz. 
1877,  Par.  2140,  Cited. — The  conveyance  of  a  homestead,  it  being 
free  from  any  claims  of  creditors,  cannot  be  questioned  by  them 

fraudulent.     (Luhrs  v.  Hancock,  340.) 
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HUSBAND  AND  WIFE. 

1.  Husband  and  Wife — Wife's  Separate  Estate— Liabilitt  fob 
Husband's  Debts — Evidence — ^Appeal  and  Error — ^Finding  on 
ck)nts0verted  facts  sustained — ^anderson  v.  territory,  antb^ 
P.  185,  Cited. — ^W.  H.  Hatcher,  the  husband  of  defendant,  having 
broken  his  leg,  wrote  a  letter  to  a  merchant  at  Prescott,  advising 
him  to  send  Mrs.  Hatcher  and  a  surgeon.  The  merchant  informed 
Mrs.  Hatcher  and  asked  her  what  doctor  he  should  send.  She 
told  him  that  plaintiff  always  attended  Mr.  Hatcher.  The  mer- 
chant notified  plaintiff  bj  messenger  and  personally,  and  hired 
a  team  for  him.  The  plaintiff,  learning  that  Mrs.  Hatcher  desired 
to  go  with  him,  drove  to  her  house  and  took  her  with  him.  H» 
testified  that  Mrs.  Hatcher  told  him  that  she  would  see  him  paid. 
After  Mr.  Hatcher's  recovery,  the  plaintiff  presented  two  bills 
and  wrote  a  couple  of  letters  to  Mr.  Hatcher,  and  afterwards  made 
out  an  account  against  defendant,  which  his  attorney  mailed 
to  her  and  afterwards  brought  suit  upon.  Defendant  testified  in 
direct  contradiction  to  plaintiff  in  regard  to  his  employment  by 
her,  and  stated  that  she  did  not  employ  him  herself  nor  agree 
to  pay  him  out  of  her  separate  estate.  Held,  that  the  evidence 
brings  the  case  within  the  rule  that  a  "finding  of  the  lower  court 
upon  a  controverted  fact  will  not  be  disturbed  by  this  court  on 
appeal,  unless  such  finding  is  clearly  against  the  weight  of  the 
evidence,"  and  therefore  a  judgment  upon  a  finding  for  defendant 
will  be  affirmed.     (Sewall  v.  Hatcher,  319.) 

IMPEACHMENT. 

Of  county  warrant  must  come  from  defendant    See  Counties,  1. 

INJUNCTION. 

1.  Injunction — Dissolution — Coming  in  of  Sworn  Answer, — ^It  is 

a  general  rule  of  equity  practice  that  upon  the  coming  in  of  an 
answer  denying  the  equities  of  a  bill,  the  defendant  is  entitled  to 
have  the  injunction  dissolved.     (Hampson  v.  Adams,  335.) 

2.  Same — Same — ^Answer — Taken  as  True. — ^Where  a  motion  to  dis- 

solve is  heard  upon  the  bill  and  answer,  the  responsive  iallegations 
of  the  latter  must  be  taken  to  be  true;  and  if  the  equity  of  the 
bill  is  sworn  away  the  injunction  may  be  dissolved.  (Hampson 
V.  Adams,  335.) 

8.  Same — Pleading — ^Answer — Nor  a  General  Denial. — ^A  complaint 
in  a  suit  to  enjoin  the  collection  of  taxes  alleged  that  the  cattle 
upon  which  the  taxes  were  levied  were  ranging  over  a  mountainous 
country,  that  it  was  practically  impossible  to  count  them,  but  that 
the  ten  thousand  head  returned  to  the  assessor  was  a  fair  and  just 
estimate  of  the  number  owned  by  plaintiff,  and  the  board  of 
equalization  arbitrarily,  and  for  the  purpose  of  revenge,  increased 
the  number  upon  the  assessment-roll.  The  answer  denied  that  it 
was  impossible  to  count  the  cattle,  or  that  ten  thousand  head  was  a 
fair  and  just  estimate  of  the  number  thereof,  or  that  said  number 
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was  all  the  cattle  owned  by  plaintiif,  and  specificallj  denied  the 
other  allegations  of  the  complaint.  Held,  that  the  answer  is  not  a 
general  denial,  and  therefore  the  doctrine  that  a  general  denial 
is  not  good  in  chancery  is  inapplicable.     (Hampson  v.  Adams,  335.) 

4.  Same — ^Dissolution — Answer — Discbetionary — Appeal  and  Error 

— Beview. — ^If  the  dissolution  of  a  preliminary  injunction  upon  the 
coming  in  of  a  sworn  answer  denying  the  equities  of  the  bill  is 
not  the  plain  duty  of  a  court,  it  is  an  exercise  of  judicial  dis- 
cretion with  which  an  appellate  court  will  not  interfere.  (Hamp- 
son v.  Adams,  335.) 

5.  Same — ^Pleadings — ^Burden  op  Proof — Failure  to  Offer  Evidencb 

— ^BiOHT  TO  Injunction. — ^Where  in  a  suit  for  an  injunction  the 
case  is  submitted  on  the  pleadings,  without  evidence,  and  the 
answer  is  responsive  to  and  expressly  denies  the  material  aver- 
ments of  the  complaint,  the  burden  of  proof  being  on  the  plaintiff, 
and  he  having  failed  to  support  by  proof  the  allegations  of  his 
complaint,  the  court  properly  refused  to  grant  a  perpetual  in- 
junction.    (Hampson  v.  Adams,  335.) 

See  Irrigation,  5,  6,  7,  8;  Taxes  and  Taxation,  10. 

INNKEEPERS. 

L  Innkeepers — Guests — Boarders — Liabilitt  Different  to  Each. 
The  strict  liability  of  innkeepers  exists  only  in  favor  of  guests, 
and  not  in  favor  of  boarders.  As  to  guests,  the  liability  of  an  inn- 
keeper approximates  that  of  an  insurer;  but  for  the  goods  of  those 
who  reside  at  the  inn  as  boarders,  rather  than  as  guests,  the  inn- 
keeper is  liable  only  as  any  ordinary  bailee  for  hire,  and  as  such 
is  only  bound  to  use  ordinary  diligence.     (Haff  v.  Adams,  395.) 

2.  Same — Evidence  Reviewed  and  Plaintiff  Held  a  Boarder — Neg- 
ligence— Failure  to  Prove. — In  an  action  against  a  hotel  proprietor 
for  loss  of  jewelry  from  her  rooms  plaintiff  testified  that  she  had 
sold  out  her  business  in  Kentucky,  and  had  rented  her  home  there, 
and  had  come  to  Phoenix  to  start  her  adopted  son  in  business,  and 
that  she  had  made  a  bargain  before  she  moved  that  she  would  pay 
one  hundred  and  thirty-five  dollars  per  month  for  certain  rooms, 
board,  and  service,  and  that  she  selected  the  rooms  and  the  fur- 
niture for  the  same,  and  that  she  had  lived  at  the  hotel  six  months, 
and  had  no  other  home.  There  was  no  evidence  of  any  negligence 
on  the  part  of  defendant.  Held,  that  plaintiff  was  a  boarder, 
and  was  not  entitled  to  recover  in  the  absence  of  proof  of  negli- 
gence on  the  part  of  the  defendant.     (Haff  v.  Adams,  395.) 

INNOCENT   PURCHASERS.    See  Sureties,  1. 

INSTRUCTIONS.  See  Appeal  and  Error,  27 ;  Criminal  Law,  5,  6,  7,  9 ; 
Irrigation,  4;  Landlord  and  Tenant,  10;  Mines  and  Mining, 
24;  Practice,  1. 
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INTENT.    See  Criminal  Law,  10;  Fraudulent  Oonvejances,  3. 

INTEREST. 

1.  Interest — Note — Attorney's  Fees — ^Bear  Interest  at  Legai* 
Bate. — It  is  error  to  render  judgment  upon  a  note  bearing  interest 
and  providing  an  attorney  fee  in  event  of  suit,  for  the  amount  of 
the  note  and  attomej  fee  with  interest  upon  the  whole  at  the  rate 
mentioned  in  the  note.  The  attorney  fee  should  bear  interest 
at  the  legal  rate.     (McClintock  v.  Boltou,  370.) 

2.  Saicb — Judgment — ^Action  oN' — Conforiott  *io  Former  Judgment 
-^-Interest — ^Legal  Bate. — ^A  judgment  in  an  action  upon  a  judg- 
ment should  correspond  therewith  as  to  the  interest  upon  the  prin- 
cipal sum,  but  the  interest  upon  the  interest  accrued  under  the 
former  judgment  should  be  computed  at  the  legal  rate.  (McGlin* 
tock  V.  Bolton,  370.) 

INTEELOCUTOBY   OBDEBS.     See  Bes  Adjudicata,  1. 

INTEBVENTION.     See  Appeal  and  Error,  11. 

IBBIGATION. 

1.  Irrigation  —  Appropriation — ^Actions — Priorities — ^Degree — ^Pro- 
rating.— In  an  action  to  determine  relative  rights  to  the  use  of 
water  from  a  common  source  for  irrigation,  where  the  decree  speci- 
fies the  several  rights,  and  that  one  right  is  prior  to  another,  it  is 
error  for  the  court  to  decree  that  in  seasons  of  scarcity  the  water 
shall  be  prorated.     (Huning  v.  Porter,  171.) 

2.  Same — Same — Same — Same — Findings  —  Sufficiency  of  Water 
for  All — Immaterial. — A  finding  in  an  action  %  to  determine  rela- 

.  tive  rights  to  the  use  of  water  that  up  to  the  time  of  the  filing  of  the 
complaint  there  had  been  sufficient  water  at  all  times  in  the  com- 
mon source  for  plaintiff  and  defendant  is  immaterial,  as  that  fact 
furnishes  no  assurance  that  there  will  continue  to  be  such  sufficiency; 
and  when  the  relative  priorities  in  which  the  rights  exist  are 
determined,  it  is  immaterial  whether  or  not  the  stream  furnishes 
a  sufficiency  for  all.     (Huning  v.  Porter,  171.) 

3.  Irrigation — Appropriation — Adverse  User — Statute  of  Limita- 
tions— Cannot  Start  to  Bun  while  Water  Sufficient  for  All — 
What  Constitutes  Adverse  User — ^When  Statute  Commences 
TO  Bun — To  What  Water  the  Use  Is  Adverse — Subsequent  Ap- 
PROPRiATOR  Can  Use  under  His  Appropriation  without  Use  Being 
Adverse. — ^When  there  is  sufficient  water  in  the  river  to  supply  all 
parties,  there  can  be  no  such  thing  as  adverse  use  of  the  water 
to  start  the  statute  of  limitations  running.  Each  is  entitled  to  the 
use,  and  it  is  only  when  the  water  becomes  so  scarce  that  all  of  the 
parties  cannot  be  supplied,  and  that  one  appropriator  takes  water 
which  by  priority  belongs  to  another  appropriator,  that  there  is  an 
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adverse  use.  The  statute  commences  to  run  from  the  time  when 
such  adverse  use  is  made  of  the  water,  the  adverse  use  being  only  of 
that  water  which  the  prior  party  is  entitled  to.  When  there  is  a 
BufOxdency  of  water  in  the  river,  the  prior  appropriator  is  not 
entitled  to  the  water  used  by  the  subsequent  appropriator,  and  the 
subsequent  appropriator  can  use  under  his  appropriation  without 
being  an  adverse  user.     (Egan  v.  Estrada,  248.) 

4.  Same — Same — Same — Jury — ^Instructions  —  Failurb  to  Dxfinb 
Adverse  Use  of  Water — Misleading  Jury  to  Beliet  that  Peagb- 
ABLB  Possession  op  Ditch  por  Five  Years  Gave  Bight  to  Water. 
— ^An  instruction  that  "If  you  find  that  the  defendant  was  for  any 
five  consecutive  years  after  he  built  his  ditch,  .  .  .  and  before  the 
commencement  of  this  action,  in  the  peaceable  and  adverse  posses- 
sion of  his  ditch,"  and  of  the  water  diverted  thereby  from  the 
river,  "and  did  fur  any  such  period  of  five  years  use  such  water  in 
irrigating  .  .  .  his  land,  then  you  are  instructed  that  such  ad- 
verse use,  for  such  period,  gave  him  a  good  and  valid  right  to 
said  water  against  the  plaintiffs,  and  made  his  right  to  use  such 
water  a  prior  right  to  any  right  that  plaintiffs  may  have/'  is  erro- 
neous. It  does  not  define  adverse  use  of  water,  and  has  the  tendenc7 
to  lead  the  jury  to  the  conclusion  that  if  the  defendant  had  been 
in  peaceable  possession  of  his  ditch  for  five  years  such  possession 
would  give  him  a  prior  right.     (Egan  v.  Estrada,  248.) 

5.  Irrigation — Contracts — Injunction — Bight  to — ^Dependent  upon 
Agreement. — Where  plaintiff  canal  company  has  entered  upon  and 
enlarged  the  canal  of  defendant  company  under  a  written  contract, 
such  contract  determines  the  right  of  plaintiff  to  enjoin  defendant 
from  doing  any  act  in  control  of  its  property  and  conduct  of  its 
business.     (Consolidated  Canal  Co.  v.  Mesa  Canal  Co.,  135.) 

6.  Same — Same — Same — ^Use  op  Irrigation  Water  por  Power  Pur- 
poses— Destruction  op  Water-Power. — Where  plaintiff  canal  com- 
pany has  entered  upon  the  canal  of  defecdant  and  enlarged  and 
raised  the  grade  of  the  same  above  the  division-gates,  under  an 
agreement  that  before  plaintiff  "is  entitled  to  receive  or  use  any 
water  through  the  canal,  it  shall  first  deliver  at  the  division-gates 
seven  thousand  inches  of  water  to  defendant,''  and  the  agreement  is 
silent  as  to  the  elevation  at  which  water  should  be  delivered,  plaintiff 
is  not  entitled  to  an  injunction  restraining  defendant  from  placing 
a  dam,  at  its  own  expense,  below  the  division-gates,  suf&ciently 
high  to  raise  the  water  so  as  to  irrigate  lands  under  defendant's 
canal  that  could  not  have  been  formerly  irrigated  at  the  original 
elevation,  though  such  dam  destroyed  a  water-power  developed  by 
the  drop  at  the  division-gates  and  used  for  years  by  plaintiff,  it 
appearing  from  the  evidence  that  such  water-power  was  so  gene- 
rated by  the  seven  thousand  inches  the  use  of  which  is  denied 
to  plaintiff  in  its  contract  with  defendant.  (Consolidated  Canal 
Co.  V.  Mesa  Canal  Co.,  135.) 
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7.  Same — Same — Same — Same — Diminishing  Carrying  Capacity. — A 
slight  difference  in  the  carrying  capacity  of  plaintiff's  canal  is 
insufficient  ground  to  warrant  such  injunction  where  it  appears 
that  the  height  of  the  water  as  raised  by  the  dam  does  not  exceed 
the  level  at  which  it  had  been  carried  by  the  plaintiff  to  the  point 
of  delivery.     (Consolidated  Canal  Co.  v.  Mesa  Canal  Co.,  135.) 

8.  Irrigation — Injunction — Interference  with  Ditch — Evidence — 
Prior  Appropriation. — In  an  action  to  restrain  defendant  from 
interfering  with  an  irrigating  ditch,  it  is  error  to  exclude  evidence 
offered  by  defendant  that,  by  means  of  artificial  channels,  and  partly 
by  using  natural  channels,  he  had  used  the  water  which  plaintiff 
had  testified  plaintiff  had  used  for  five  years  for  eighteen  years 
prior  to  the  commencement  of  the  action  for  irrigating  the  lands 
owned  by  him.     (Kleyenstuber  v.  Robinson,  31.) 

See  Appeal  and  Error,  19;  Corporations,  4;  Landlord  and  Ten- 
ant, 13. 

ISSUES.    See  Ejectment,  1;  Mines  and  Mining,  24. 

JAILER. 

Salary.    See  Office  and  Officers,  3. 

JOINDER. 

Of  causes  of  action.    See  Corporations,  4,  6;  Pleadings,  7. 
See  Pleadings,  10. 

JOINT   LOCATORS.    See  Mines  and  Mining,  16. 

JUDGMENTS. 

1.  Judgments— Duterent  Cause  of  Action  —  Conclusiveness. — A, 
right,  question,  or  fact  distinctly  put  in  issue  and  directly  deter- 
mined by  a  court  of  competent  jurisdiction  as  a  ground  of 
recovery,  cannot  be  disputed  in  a  subsequent  suit  between  the 
same  parties,  or  their  privies,  though  the  second  suit  be  for 
a  different  cause  of  action,  so  long  as  the  judgment  in  the  first  suit 
remains  unmodified.     (Stevens  v.  Wadleigh,  351.) 

See  Appeal  and  Error,  1,  2,  9,  12,  15,  16,  18;  Attachment,  1; 
Claim  and  Delivery,  2;  Interest,  2;  Mortgages,  1,  5. 

JUDGMENT   ON   PLEADINGS. 

1.  Judgment  on  Pleadings — Statute  op  Limitations — Sufficiency 
of  Answer — ^Rev.  Stats.  Ariz.  1887,  Pars.  2311,  2312,  Cited  and 
Construed. — Paragraph  2311,  supra,  provides  that  actions  npon 
open  accounts  shall  be  commenced  and  prosecuted  within  three  years 
after  the  cause  of  action  shall  have  accrued,  and  not  afterwards; 
and  paragraph  2312,  supra,  provides  that  the  limitation  shall  run 
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against  each  item  from  the  date  of  delivery,  nnleae  otherwise  spe- 
eiflcally  directed.  Where  the  complaint  in  an  action  upon  an  open 
account  contains  an  itemized  statement  showing  the  dates  of  delivery 
of  the  several  items,  and  the  answer  alleges  the  entire  account, 
including  the  very  last  item  charged  to  be  beyond  the  prescribed 
limitation  of  time,  and  sets  up  the  bar  of  the  statute^  it  is  error  to 
render  judgment  for  the  plaintiff  on  the  pleadings.  (Wagner  ▼. 
Boyce^  71.) 

2.    JUDOMXIH!  ON  PLBADINaS,  WHSN  PROPER — MOTION  FOR  EQUIVALENT 

TO  Demurrer  to  the  Answer. — ^When  any  defense  has  been  pleaded, 
unless  the  pleadings  show  a  clear  right  for  .recovery  on  the  part 
of  the  plaintiff,  after  giving  due  weight  to  the  defense  presented  in 
the  answer,  the  plaintiff  is  not  entitled  to  judgment  on  the  plead- 
ings; and  in  that  sense  a  motion  for  judgment  on  the  pleadings  is 
equivalent  to  a  demurrer  to  the  answer.    (Wagner  y.  Boyce,  71.) 

See  Pleadings,  5. 

JUNIOB   MOBTQAOOB.    See  Mortgages,  6. 

JUBISDICTION.    See  Appeal  and  Error,  14^  21. 

JUBY. 

Province  of.    See  Criminal  Law,  8. 

See  Appeal  and  Error,  25;  Common-Law  Action,  1;  Constitutional 
Law,  1;  Equity,  7,  8,  9,  13;  Irrigation,  4;  Landlord  and 
Tenant,  10;  Practice,  1. 

JUBY   TBIAL. 

Bight  to.    See  Common  Law  Action,  L 

KNOWLEDGE.    See  Mortgages,  7. 

LACHES.    See  Equity,  6;  Tenancy  in  Common,  3. 

LANDLOED   AND   TENANT. 

1.  Landlord  and  Tenant — Covenant  to  Bei^ew — Failure  to  Give 
Notice — ^Want  of  Good  Faith — Diligence. — ^Want  of  good  faith 
or  diligence  can  not  be  predicated  upon  the  fact  that  the  lessee 
did  not  give  notice  of  his  intention  to  renew  a  lease  prior  to  an 
accident  which  prevented  the  giving  of  notice  until  after  the  time 
limited  in  the  lease  had  expired,  where  it  appears  that  the  lessor 
lived  in  the  same  town  as  the  lessee  and  two  days  remained  within 
which  to  serve  the  notice  at  the  time  the  accident  occurred.  (Moni- 
hon  V.  Wakelin,  225.) 

2.  Landlord  and  Tenant — Covenant  to  Benew — Specipic  Perform- 
ance— ^Appeal  and  Error — Findings — Sufficiency   of   Evidence. 

Arizona  6 — 81 
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— In  an  action  for  specific  performance  of  a  covenant  to  renew 
a  lease,  a  finding  that  the  lessor  had  made  no  contract  for  tha 
letting  of  the  premises  to  any  other  person,  and  was  in  the  same 
position  respecting  said  premises  and  the  leasing  thereof  as  on  the 
day  the  option  to  renew  expired,  is  sustained  by  evidence  that  while 
it  was  probable  the  lessor  could  have  rented  to  a  third  party  at  an 
enhanced  figure,  yet  he  had  not  entered  into  any  binding  agreement 
so  to  do.     (Monihon  v.  Wakelin,  225.) 

3.  Same — Same — Same — ^Failure  to  Give  Notice — Unavoidable  Ac- 
cident VTiTHOUT  INJUBY  TO  LESSOR. — A  court  of  cquitr  will  decree 
specific  performance  of  renewal  in  a  lease,  where  the  lessee,  by 
reason  of  unavoidable  accident,  causing  disability,  faUed  to  give 
notice  of  his  intention  to  renew  within  the  time  specified  in  the 
lease  for  the  giving  of  such  notice,  he  having  actually  given  such 
notice  at  the  first  opportunity,  and  where  it  appears  that  the  lessor, 
by  reason  of  the  delay  in  giving  notice,  is  not  put  in  a  worse 
position  than  he  would  have  been  had  notice  been  given.  (Monihon 
V.  Wakelin,  225.) 

4.  Same — Same — Consideration — Substantial  Part  of  Contract. — 
A  covenant  to  renew  a  lease  is  more  than  a  naked  option  or  a  uni- 
lateral agreement,  and,  unless  it  is  otherwise  declared  in  the  instru- 
ment itself,  constitutes  a  substantial  part  of  the  whole  contract, 
because  it  may  well  be  considered  as  a  material  inducement  which 
led  to  its  execution.     (Monihon  v.  Wakelin,  225.) 

5.  Same — Same — Time  the  Essence  op. — Time  is  of  the  essence  of 
covenants  of  renewal  in  written  leases,  where  the  giving  of  notice 
of  intention  within  a  specified  time  is  made  condition  precedent 
to  such  renewal.     (Monihon  v.  Wakelin,  225.) 

6.  Landlord  and  Tenant — ^Lease — Action  for  Kent — ^Evidence — ^Rb- 
scissiON  or  Lease  at  Date  Later  than  Time  for  Which  Rent  Is 
Sought — Immaterial. — Evidence  tending  to  show  a  rescission  of  a 
lease  at  a  date  later  than  the  month  for  which  recovery  of  rent  is 
sought  is  immaterial.     (Kastner  v.  Campbell,  145.) 

7.  Same — Same — Same — Same — Lessee's  Acts  toward  Surrender  op 
Estate  Properly  Excluded  in  Absence  of  Avowal  op  Intention 
TO  Prove  Landlord's  Acquiescence  Therein. — An  offer  of  proof 
of  the  service  of  notice  by  the  lessee  of  his  intention  to  leave  the 
leased  premises,  and  also  of  other  acts,  solely  upon  his  part,  showing 
what  he  alone  did  towards  surrendering  the  lease,  is  properly  refused,, 
upon  objection,  there  being  no  avowal  that  these  acts  would  be  con- 
nected with  any  acceptance  on  the  part  of  the  lessor.  (Kastner  v. 
Campbell,  145.) 

8.  Same — Same — Surrender — Agreement — Acts  Evidencing  Agree- 
ment.— The  surrender  of  a  lease  is  the  yielding  up  of  the  est&te 
to  the  landlord  so  that  the  leasehold  interest  becomes  extinct  by 
mutual  agreement  between  the  parties.    It  is  either  in  express  words 
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or  by  operation  of  law,  through  some  act  which  implies  that  they 
haye  both  agreed  to  consider  the  surrender  as  made.  (Kastner  v. 
Campbell,  145.) 

9.  Same — Same — Same — ^Evidence — Admissibilitt. — ^In  an  action  for 
rent  due  upon  a  lease  where  the  defense  is  surrender  of  the  lease, 
evidence  of  a  dissolution  of  partnership  between  the  lessees  and  the 
removal  of  one  with  the  knowledge  of  the  lessor  prior  to  the  default 
in  the  rent  and  of  a  controversy  between  the  lessor  and  the  remain- 
ing partner  about  the  rent,  and  of  said  partner's  desire  to  pay 
the  rent  and  remove  to  a  building  he  had  been  forced  to  construct, 
and  of  the  lessor's  refusal  to  permit  such  removal,  is  inadmissible 
to  prove  surrender  of  the  lease.     (Kastner  ▼.  Campbell,  145.) 

10.  Same — Same — Same — Jury — Instructions  —  Only  Such  as  Are 
Pertinent  to  the  Evidence. — It  is  the  duty  of  the  court  in  charg- 
ing the  jury  to  give  only  such  instructions  as  are  pertinent  to  the 
evidence.     (Kastner  y.  Campbell,  145.) 

11.  Same — Tenancy  at  Will — What  Constitutes — Termination. — ^If 
the  lessee  is  occupying  premises  under  a  verbal  agreement  with  the 
owner  that  he  should  pay  therefor  one  hundred  dollars  per  month, 
which  agreement  is  to  continue  for  no  definite  length  of  time^  such 
lessee  is  a  tenant  at  will,  and  can  terminate  the  lease  whenever  he 
chooses  by  giving  to  the  owner  reasonable  notice  of  such  intention 
and  paying  all  rent  due  to  date  of  said  termination.  (Kastner  ▼. 
Campbell,  145.) 

12.  Same — ^Lease — Surrender — Defense — Burden  op  Proof. — ^The  bur- 
den of  proving  the  surrender  of  a  written  lease  rests  upon  the 
defendant  alleging  such  surrender.     (Kastner  v.  Campbell,  145.) 

13.  Landlord  and  Tenant — Lease — Irrigation — Failure  to  Deliver 
Water — Defense. — An  answer,  in  an  action  for  rent,  based  upon 
a  lease  of  land  and  water-rights,  with  covenants  for  peaceable 
possession,  setting  up  that  the  right  to  the  use  of  water  was  a 
material  part  of  the  lease,  and  that  plaintiff  had  failed  and  re- 
fused to  deliver  the  water,  is  insufficient,  without  an  allegation 
that  the  lessor  agreed  or  bound  himself  to  deliver  the  water,  or 
that  he  failed  in  his  title  to  the  water,  or  to  defend  the  lessee 
in  the  right,  under  the  agreement,  to  the  use  of  water  for  irriga- 
tion purposes.     (Stevens  v.  Wadleigh,  351.) 

LAECENY. 

Of  calf.    See  Criminal  Law,  10. 

LAW   OF    CASE. 

Bes  Adjudicata.    See  Appeal  and  Error,  8,  34. 

LEASE.     See  Landlord  and  Tenant,  6,  7,  8,  9,  10,  12,  13. 
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LEVY.    See  Attachment^  2,  8. 

LIVE-STOCK    SANITABY    BOAED. 

"L  Live-Stook  Sanitary  Board— Certiitcatb  or  Bxoordino  BRAin^— 
Data  of  Beoordino — 6ufvicdenct — Laws  Ariz.  1897,  Aor  No.  % 
Secs.  49,  50,  GoNSTRtTED. — ^A  certificate  of  a  cattle-brand  issued  hj 
the  live-stock  sanitary  board,  under  the  provisions  of  section  49, 
^upra,  making  it  prima  facie  evidence  of  ownership  of  cattle 
bearing  such  brand  in  prosecutions  under  the  statute,  or  under 
the  laws  of  the  territory  in  regard  to  the  unlawful  disposition 
of  animals  of  the  bovine  kind,  complies  with  the  requirements  of 
section  50,  supra,  and  authenticates  the  date  of  the  recording  of 
the  brand;  where  it  recites  "that  the  same  has  been  recorded  at 
4:30  P.M.  o'clock  on  the  day,  month  and  year  below  written,  to 
wit:  [designated  brand  for  cattle].  Given  under  my  hand  and  seal 
this  29th  day  of  April,  1897."    (Dickson  v.  Territory,  199.) 

LOAN   COMMISSION. 

1.  Loan  Commission — Mandamus — To  Compel  Cirr  Authoritiss  to 
Demand  Funding — ^Acr  of  Congress  Approved  June  25,  1890,  and 
Laws  of  Ariz.  1891,  Aor  No.  79,  Approved  March  19,  1901,  Con- 
strued— ^Who  Mat  Demand  Funding. — ^A  complaint  for  a  per- 
emptory writ  of  mandamua  to  compel  the  mayor  and  common 
council  of  the  city  of  Tombstone  to  report  to  the  loan  commis- 
sioners of  the  territory  certain  warrants  held  by  the  petitioner, 
and  to  demand  of  said  loan  commissioners  that  they  fund  said 
indebtedness,  as  provided  by  law,  is  subject  to  demurrer  as,  under 
the  act  of  Congress  approved  June  25,  1890, — ^it  is  doubtful  whether 
it  is  mandatory  upon  the  authorities  of  any  city,  unless  upon  the 
written  demand  of  the  loan  commissioners,  to  report  the  bonded  and 
outstanding  indebtedness  not  already  funded.  (Bravin  v.  Mayor  of 
Tombstone,  212.) 

See  Bonds,  3. 

LOCATIONS.    See  Mines  and  Mining,  20,  21,  22,  23. 

LOCATION    NOTICE. 

Amended.    See  Mines  and  Mining,  1,  2,  3,  4,  6. 

See  Mines  and  Mining,  1,  2,  3,  4,  5,  13,  14^  21,  22,  28. 

MANDAMUS.    See  Loan  Commission,  1. 

MAPS.    See  Evidence,  1. 

MAERIAGE   AND   DIVOKCE. 

1.  Marriage  and  Divorce  —  Decree  —  Validitt  —  Lack  of  Proof  of 
Service — ^Appearance. — This  court  will  not  inquire  into  the  validity 
of  a  decree  of  divorce  at  the  suit  of  the  defendant  therein  attacked 
on  the  ground  that  there  was  no  proof  of  service  as  required  by 
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statute,  where  it  appears  that  subsequent  to  its  entry  defendant 
appeared  and  consented  to  the  entry  of  an  amended  decree  on 
condition  that  it  provide  that  she  have  a  portion  of  the  community 
property.     (Hereu  v.  Hereu,  270.) 

2.  Sams — Same — Same — Opening  Up — Comp.  Laws  Ariz.  1877,  Par. 
2504,  Construed. — Under  paragraph  2504,  gupra,  providing  that 
in  all  cases  where  no  personal  service  was  had  the  court  may  at 
any  time  within  two  years  aUow  tho  defendant  to  appear  and 
answer,  it  is  within  the  power  of  the  court  to  allow  the  defendant 
in  a  divorce  suit  to  file  her  answer  and  to  ask  to  have  the  judg- 
ment corrected  so  that  her  rights  may  be  protected.  (Hereu  v. 
Hereu,  270.) 

8.  Same — ^Action  por  Dxvorcx — Defense — ^Principal  and  Agent — ^Rat- 
IPIOATION  op  Acts — Necessity  for  Written  Authority. — Where  a 
defendant  in  a  suit  for  divorce  appoints  an  agent  with  full  power 
to  conduct  her  defense,  and  is  fully  aware  of  every  step  he  takes, 
and  ratifies  the  same,  she  is  bound  by  his  acts,  and  the  fact  that 
such  agent  has  no  written  power  of  attorney  is  immaterial. 
(Hereu  v.  Hereu,  270.) 

4.  Same — Same — Decree — Collusion  as  to  Facts — May  Consent  as 

to  Nature  and  Form  op  Decree. — While  courts  will  not  render 
decrees  of  divorce  where  there  is  collusion  as  to  the  facts,  parties 
in  court  may  consent  to  the  character  and  nature  of  the  decree. 
(Hereu  v.  Hereu,  270.) 

5.  Sams — Same — Same — Consent  to  Entry  op  Amended   Decree. — 

Where  in  an  action  for  divorce,  service  being  had  by  publication, 
after  the  hearing  of  evidence,  a  decree  of  divorce  is  entered,  and 
subsequently  thereto  the  defendant  appears  and  without  seeking  to 
have  it  set  aside  consents  to  the  entry  of  an  amended  decree  pro- 
viding for  the  payment  to  her  of  half  of  the  community  property, 
such  amended  decree  is  not  a  consent  decree  of  divorce,  but  ia 
a  confirmation  of  the  first  decree.     (Hereu  v.  Hereu,  270.) 

6.  Same — Same — Same — Vacating — Equity — ^Relief  against  Mistake 

OP  Law. — ^When  defendant  in  a  divorce  suit,  with  full  knowledge 
of  all  the  facts  and  circumstances,  consents  to  the  entry  of  a 
decree  of  divorce  which  provides  that  she  shall  have  one  half  of 
the  community  property,  she  will  not  be  permitted  to  maintain  an 
action  to  set  aside  the  decree  on  the  ground  that  she  was  advised 
by  her  counsel  that  such  decree  was  binding  upon  her,  and  that 
she  is  now  advised  otherwise,  such  mistake  being  one  of  law  alone. 
(Hereu  v.  Hereu,  270.) 

See  Equity,  6. 

MASTER   AND    SERVANT. 

1.   Master  and  Servant — Contract  of  Employment — Notice  op  Dis- 
charge— Term  Continues  Till  Notice  Expires. — ^A  provision  in 
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a  contract  which  entitles  the  servant  to  notice  of  its  terminatioii 
is,  in  effect,  an  agreement  to  continue  the  term  of  service  for  that 
length  of  time  after  the  notice,  and  the  employer  cannot  dismiss  the 
servant  before  the  expiration  of  the  full  term  without  sufficient 
cause.     (Old  Dominion  etc.  Co.  v.  Andrews,  205.) 

2.  Same — Same — Same — ^Wbongful  Disghabge — ^Remedies. — When  a 
servant  is  wrongfully  discharged  before  the  expiration  of  his  term, 
he  has  his  choice  of  two  remedies:  1.  He  may  treat  the  contract 
as  continuing  and  recover  damages  for  the  breach  thereof;  or 
2.  He  may  treat  the  contract  as  rescinded,  and  sue  on  a  quantum 
meruit  for  services  actually  rendered.  He  cannot  maintain  an 
action  for  his  wages  or  salary  except  for  past  services  performed. 
(Old  Dominion  etc.  Co.  ▼.  Andrews,  205.) 

S.  Same — Same — Same — Same — ^Action  fob  Damages — Complaint — 
Sufficiency  —  Appeal  and  Erroe  —  Objection  First  Baised  on 
Appeal.— In  an  action  for  damages  for  breach  of  contract  of 
employment,  a  complaint  alleging  a  contract  terminable  only  upon 
three  months'  notice;  entry  upon  service  and  continuance  therein 
until  discharge  without  notice,  without  fault  on  plaintiff's  part; 
refusal  to  continue  plaintiff  in  the  employment,  although  plaintiff 
had  offered  to  so  continue;  refusal  to  pay  plaintiff  for  time  of 
notice  required,  in  violation  of  the  terms  of  the  contract,  and 
damages  to  the  extent  thereof,  sufficiently  states  a  cause  of  action 
as  against  such  objection  first  raised  on  appeal,  as  mere  formal 
defects  will  not  be  considered  where  no  demurrer  has  been  inter- 
posed below.     (Old  Dominion  etc.  Co.  v.  Andrews,  205.) 

4.  Same — Same — Same — Same  —  Same  —  Mitigation  op  Damages — 
Earnings  during  Unexpired  Term. — In  an  action  for  damages 
for  breach  of  contract  of  employment,  by  the  discharge  of  an 
employee  before  the  expiration  of  the  term,  the  defendant  may 
show  in  mitigation  of  damages  what  the  employee  has  been  able 
to  earn  during  the  remainder  of  the  term.  (Old  Dominion  etc.  Go. 
▼.  Andrews,  205.) 

5.  Master  and  Servant — Termination  of  Relation — Action  by  Ser- 
vant against  Master  for  Wages  Does  not  Necessarily  Operate 
AS. — ^While  an  employee  by  bringing  suit  puts  himself  in  an  an- 
tagonistic attitude  to  his  employer  which  might  be  held  to  terminate 
the  relation,  the  action  of  the  employer  in  recognizing  the  employee 
as  manager  and  superintendent  and  his  performance  of  the  duties, 
after  suit  filed,  operates  to  continue  in  force  his  contract,  and 
entitles  him  to  recover  his  salary  at  the  agreed  price.  (Glendale 
Fruit  Co.  V.  Hirst,  428.) 

MINES    AND    MINING. 

1.  Mines  and  Mining — Amended  Location  Notice — Does  not  Give 
New  Bights — Jordan  v.  Duke,  ante,  p.  55,  Followed — Evidenob 
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AoiiissiBLB  —  Except  as  to  Intervening  Bights.  —  An  amended 
location  notice  does  not  inaugurate  any  new  rights,  it  having  rela- 
tion to  the  original  location  (Jordan  v.  Duke,  mpra,  followed) ;  and 
the  introduction  of  such  amended  location  notice  is  permissible, 
except  as  against  the  rights  of  parties  which  have  accrued  between 
the  time  of  the  original  location  and  the  amended  location.  (Jor- 
dan V.  Schuerman,  79.) 

2,  Same — Same — Evidencte— None  that  Original  Location  Was  In- 
valid.— The  making  of  an  amended  location  is  no  proof  that  the 
original  location  was  invalid.     (Jordan  v.  Schuerman,  79.) 

3,  Same — Location  Notice — Evidence — ^Prima  Facie  as  to  Acts  Be- 
oiTED  AS  Having  Been  Done. — ^A  location  certificate  is  under  the 
laws  of  this  territory  prima  facie  evidence  that  the  acts  set  out 
therein  have  been  performed  by  the  locators  of  the  claim.  (Jordan 
T.  Schuerman,  79.) 

4,  Mines  and  Mining — Amended  Location  Notice — Evidence — Nor 
Changing  Bights — Harmless  Error. — The  introduction  of  an 
amended  location  notice,  made  with  reference  to  the  original  loca- 
tion, for  the  purpose  of  curing  possible  errors  therein,  is  harmless 
although  useless,  there  being  no  contest  as  to  the  original  location 
being  invalid  in  any  other  way  than  that  the  ground  at  the  time 
such  location  was  made  was  not  subject  to  location.  (Jordan  y. 
Duke,  55.) 

<S.  Same — Location  Notices — Becording  Act — Laws  1895,  Act  No. 
42,  Approved  March  20,  1895;  Bev.  Stats.  Ariz.  1887,  Par.  2349, 
Cited — Eegistration  Act — Constructive  Notice. — Prior  to  the 
statute,  supra,  there  was  no  penalty  attached  to  a  failure  to  record 
a  location  notice.  The  law,  supra,  prior  to  that  time  was  in  effect 
but  a  registration  act,  and  location  notices  recorded  under  it  simply 
imparted  constructive  notice  as  any  other  registration  act.  (Jor- 
dan V.  Duke,  55.) 

<{.  Mines  and  Mining — Assessment- Work — Besumption  of  Work — 
Prevents  Porteiturb — Until  Failure  to  Complete  Work. — If 
assessment-work  be  not  completed  on  a  mining  claim  in  any  part  of 
the  year  in  which  the  statute  requires  it  to  be  done,  but  the  owners 
thereof  are  upon  the  ground  for  the  purpose  of  doing  the  work 
before  the  year  expires,  and  then  prosecute  the  work  to  comple- 
tion, the  work  so  prosecuted  will  have  relation  to  the  year  in 
which  it  should  have  been  done,  and  such  resumption  will  prevent 
the  claim  from  being  forfeited  until  there  is  a  failure  to  prosecute 
the  work  after  the  same  has  been  resumed.  (Jordan  v.  Dukey 
55.) 

7.  Same — Belocation,  When  Valid. — Until  a  location  has  been  aban- 
doned or  has  been  forfeited  no  other  location  can  be  made  of  the 
ground.     (Jordan  y.  Duke,  55.) 
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8.  Same — Assessment- Work — Besumptiok  gw  Work  —  After  Ex- 
piration OF  Year  and  before  Other  Bights  Attach. — ^If  the  first 
locator  of  mining  ground  resumes  work  at  anj  time  even  after  the 
expiration  of  the  year,  but  before  other  rights  attach  in  favor  of 
relocation,  he  preserves  his  claim.     (Jordan  v.  Duke,  55.) 

9.  Same — Same — Same — Relocation — Subsequent  Forfeiture  —  Bs- 
LATION. — Where  the  locators  of  mining  ground  were  upon  it  the^ 
last  day  of  December  and  asserted  they  were  there  for  the  purpose 
of  resuming  work,  and  continued  in  possession  for  five  or  six  daya 
afterward,  making  an  expenditure  of  sixty  dollars,  when  they  went 
away  and  never  returned,  an  attempted  relocation  made  by  other 
parties  on  the  first  day  of  January  is  void,  .the  former  claim  not 
being  subject  to  relocation  until  the  owners  quit  work,  several  daya 
thereafter,  there  being  no  such  thing  as  making  a  location  of  ground 
not  open  to  relocation  by  reason  of  being  already  relocated,  and 
then,  because  of  failure  on  the  part  of  the  owners  to  support  that 
claim  either  by  abandonment  or  forfeiture,  have  the  relocation 
relate  back  to  the  original  act.     (Jordan  ▼.  Duke,  55.) 

10.  Mines  and  Mining — Contract  of  Sale — Forfeiture  of  Mttt.  Pro- 
viDED  to  Be  Built  on  or  Adjacent  to  the  Mine — Will  not  Bk 
Enforced  When  Built  off  the  Property  Sold. — Where  a  contract 
for  the  sale  of  a  mine  provided  that  the  purchaser  should  build  a 
mill  on  "or  adjacent"  to  a  mine,  and  in  case  of  failure  to  comply 
with  the  express  condition  of  the  contract,  the  mine  and  all 
improvements  placed  on  "or  adjacent  to"  said  mines,  including- 
said  mill,  should  be  forfeited  to  the  vendors,  equity  will  not  enforce 
said  forfeiture  clause,  in  so  far  as  it  affects  the  mill  and  machinery 
constructed  on  property  not  the  subject  of  sale  between  the  parties. 
(Henry  v.  Mayer,  103.) 

11.  Mines  and  Mining — Contract  of  Sale — Possession — Accounting 
— Owner  Wrongfully  Taking  Possession  Must  Account  for  Prof- 
its TO  One  Entitled  Thereto. — ^Where  the  owner  of  a  mine  wrong- 
fully takes  the  possession  thereof  from  one  entitled  thereto  under 
a  contract  of  purchase,  he  must  account  for  all  profits  derived  from 
the  working  of  said  mine  while  so  wrongfully  in  possession. 
(Henry  v.  Mayer,  103.) 

12.  Minks  and  Mining — Forfeiture — Evidence — Burden  of  Proof. — 
Forfeiture  of  a  mining  claim  for  failure  to  perform  the  neces- 
sary amount  of  work  thereon,  cannot  be  established  except  upon 
clear  and  convincing  proof  of  the  failure  of  the  former  owner  to 
have  the  work  performed,  and  the  burden  of  proof  is  upon  the 
party  alleging  the  forfeiture.  (Providence  Gold  Min.  Co.  v.  Burke^ 
323.) 

13.  Same — Location  Notice — Recitals  in — Admissions. — A  location 
notice  asserting  that  it  is  a  relocation  of  another  claim  consti- 
tutes an  implied  admission  of  the  validity  of  the  first  location 
(Providence  Gold  Min.  Co.  v.  Burke,  323.) 
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14.  Samb — Same — Supfichnct  of  Noticb — ^Evidenoe  —  Admissibilitt 
— KiNNET  V.  Fleming,  ante,  p.  263,  66  Pac.  723,  Apfboved. — Whero 
all  the  monuments  are  upon  the  ground,  a  location  notice  of  a 
mining  claim  is  admissible  in  evidence  although  the  direction  of 
the  closing  location  line  is  indefinitely  described,  the  location  being 
sufficient  in  all  other  particulars.  (Providence  Gold  Min.  Go.  v. 
Burke,  323.) 

16.  Same — Citizenship — ^Proop  op — Evidence. — The  whereabouts  of 
one  of  the  locators  of  a  mining  claim  not  being  ascertainable,  and 
his  citizenship  being  questioned,  evidence  is  admissible  as  tending 
to  show  his  citizenship;  that  he  had  made  declarations  of  his  citizen- 
ship to  his  friends  and  companions;  that  he  had  voted  at  elections 
in  Arizona;  that  his  name  appeared  upon  the  great  register  of 
Yavapai  County;  and  that  while  a  resident  of  Arizona  he  had 
located  many  mining  claims,  under  declarations  that  he  was  a 
citizen  of  the  United  States.  (Providence  Gold  Min.  Co.  v.  Burke^ 
323.) 

16.  Same — Same — Joint  Locators — Citizenship  op  One  Sufficient  to 
Give  Title,  where  Both  Convey. — ^Where  joint  locators  of  a  mining 
claim  transfer  the  same  by  deed,  the  non-citizenship  of  one 
would  not  make  the  location  invalid,  and  the  grantee  would 
obtain  a  perfect  title  to  a  valid  mining  location  unaffected  by  such 
non-citizenship.     (Providence  Gold  Min.  Co.  v.  Burke,  323.) 

17.  Mines  and  Mining — ^Fraxtd — Mining  Ebport — Substituting  Ores — 

Evidence — Insufficient  to  Justify  Eeversal  op  Findings. — Evi- 
dence that  the  report  of  the  expert  employed  by  the  purchaser  of 
a  mine,  whose  competency  and  honesty  were  not  impeached,  grossly 
exaggerated  the  value  of  its  ore,  and  that  there  was  abundant  oppor- 
tnnity  for  substitution  of  ores,  upon  which  the  report  was  based, 
by  the  vendors  and  their  agents,  while  sufficient  to  justify  a  suspicion 
that  the  expert  had  been  deceived  in  their  values,  does  not  warrant 
a  reversal  of  the  finding  of  the  trial  court  that  there  was  no  fraud 
or  knowledge  of  fraud  on  the  part  of  the  vendors  in  inducing  the 
vendee  to  enter  into  a  contract  for  the  purchase  of  the  mine. 
(Henry  t.  Mayer,  103.) 

18.  Same — Sales — Vendor  and  Vendee — Principal  and  Agent — Com- 
mission— Fraudulent  Eepresentations  as  to  Amount — Becovery. 
^Where  the  vendor  of  a  mine  and  his  agent  represent  to  the  vendee 
that  there  is  to  be  no  commission  paid  other  than  five  thousand 
dollars  to  this  agent,  and  it  is  admitted  that  at  the  time  the  agent 
was  to  receive,  and  did  receive,  twenty-five  thousand  dollars,  the 
vendee  is  entitled  in  equity  in  an  action  against  the  vendor  to  a 
reduction  in  the  purchase  price  to '  the  extent  of  the  fraudulent 
eommission.     (Henry  v.  Mayer,  103.) 

10.  Same — ^Equity — ^Misrepresentations  —  Forpeiture  Induced  by — 
BictHT  TO  Possession. — ^A  plaintiff  who  had  advanced  all  the  funds 
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and  was  the  owner  of  practically  all  of  the  stock  of  a  corporation, 
operating  a  mine  under  a  contract  of  purchase  was  induced  hj  the 
representations  as  to  what  could  be  done  with  the  property,  made 
bj  a  man  who  subsequently  proved  to  be  the  agent  of  the  owner 
of  the  mine,  to  pay  off  a  large  indebtedness  of  the  company,  to 
advance  funds,  enter  into  a  new  agreement  regarding  payment  for 
the  mine,  and  to  permit  this  agent  to  run  the  property.  The  agent 
operated  it  for  several  months,  and  until  debts  not  reported  to  the 
owner  had  so  accumulated  as  to  render  further  concealment  impos- 
sible. He  then,  without  notifying  the  corporation  or  plaintiff, 
turned  the  property  over  to  the  owner,  who  took  possession  under 
a  forfeiture  clause  in  his  contract  of  sale.  The  circumstances  were 
such  as  to  justify  the  belief  that  at  the  time  of  entering  into  the 
new  arrangement  and  agreement  for  the  payment  for  the  mine  it 
was  impossible  that  it  could  be  successfully  carried  out  Plaintiff 
having  put  himself  in  a  worse  position  in  regard  to  the  pur- 
chase than  before  he  acted  on  the  representations  of  the  owner's 
agent,  the  taking  possession  was  unwarranted,  and  the  decree,  in 
so  far  as  it  recognized  the  owner's  right  to  the  possession,  was 
erroneous.    (Henry  v.  Mayer,  103.) 

20.  Mines  and  Mining  —  Locations — Abandonment — Evidence  —  Re- 
location.— A  mining  claim  was  located  in  the  name  of  four  per- 
sons, by  one  person,  who  testified  he  wrote  the  names  of  the  other 
co-locators  to  the  location  notice,  and  only  one  of  the  others  had 
anything  to  do  with  the  claim,  and  that,  after  making  a  little 
monument  and  sinking  about  three  feet,  he  and  the  one  of  his 
partners  mentioned  decided  that  it  was  no  good,  destroyed  the 
monument,  and  abandoned  it.  Upon  such  abandonment  the  ground 
is  subject  to  immediate  relocation  by  others  without  waiting  until 
the  location  became  forfeited  by  reason  of  non-compliance  with 
the  statute  requiring  the  sinking  of  a  discovery  shaft,  recording 
notice,  and  building  the  monuments  within  ninety  days.  (Eanney 
V.  Fleming,  263.) 

21.  Same — Same — Evidence — ^Location  Notice — Acts  of  Location  In- 
dependent OF  Notice. — ^Where  an  action  to  quiet  title  to  mining 
ground  is  brought  before  the  expiration  of  the  time  allowed  by 
statute  for  the  filing  of  the  notice  of  location,  acts  of  location, 
independent  of  the  certificate  of  location,  are  admissible.  (Kinney 
V.  Fleming,  263.) 

22.  Same — Same — Location  Notice — ^Laws  Ariz.  1895,  Act  No.  42, 
Secs.  1,  2,  Construed — Sufficiency  of  Notice — ^Evidence. — Loca- 
tion notice  examined  and  held  to  be  a  sufficient  compliance  with 
the  requirements  of  the  statute,  supra,  to  be  admissible  in  evidence. 
(Kinney  v.  Fleming,  263.) 

23.  Same — Same — Same — Mine  "Permanent  Monument"  within  the 
Meaning  of  Laws  Ariz.  1895,  Act  No.  42,  Sec.  1 — Position  of 
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Mini. — ^A  mine  referred  to  bj  name,  as  was  the  Joyce  Mine,  is  a 
permanent  monument,  within  the  meaning  of  the  statute,  supra, 
and  if  the  claim  is  stated  to  lie  "just  east  of  the  Joyce  Mine/'  its 
position  is  defined.     (Kinney  ▼.  Fleming,  263.) 

24.  Mines  and  Mining — Suit  to  Qudet  Title — Eev.  Stats.  Ariz.  1887, 
Pas.  3132,  as  Amended,  Laws  1891,  Act  No.  46,  Cited — Issues — 
General  Denial — Cross-Complaint  Settinq  up  Title  in  Defend- 
ants—  Appeal  and  Error  —  Instruction  and  Evidence  —  Error 
Affecting  Government,  When  Reviewed. — Where  in  an  action  to 
quiet  title  to  mining  ground,  brought  under  the  provisions  of  the 
statute,  supra,  the  defendants  go  to  trial  upon  a  general  denial 
only,  the  whole  issue  is  as  to  the  validity  of  the  plaintiffs'  claim 
and  the  right  of  plaintiffs  to  maintain  the  same  as  against  the 
government;  but  where  defendants  have  filed  a  cross-complaint,  set- 
ting up  a  claim  within  themselves,  the  issue  becomes  one  between 
the  plaintiffs'  claim  and  the  government,  between  defendants'  claim 
and  the  government,  and  between  plaintiffs'  and  defendants'  claims. 
In  such  contests,  where  a  verdict  is  rendered  for  either  claimant 
and  against  the  government,  evidence  and  instructions  pertinent  to 
the  issues  as  to  whether  the  successful  claimants'  location  was  valid 
as  against  the  government  become  immaterial  and  will  not  be 
reviewed  on  appeal.     (Jordan  v.  Duke,  55.) 

See  Vendor's  lien,  1. 
MINING  BEPOBT.    See  Mines  and  Mining,  17. 

MISJOINDEB. 

Of  causes.    See  Pleadings,  10. 
Of  parties.    See  Pleadings,  10. 

MISBEPBESENTATION.    See  Equity,  10;  Mines  and  Mining,  18,  19. 

MISTAKE  OP  LAW. 

Belief  against.     See  Equity,  2;  Marriage  and  Divorce,  6;  Mort- 
gages, 3. 

MONUMENT. 

Permanent    See  Mines  and  Mining,  23. 

MOBTGAGES. 

1.  Mortgages — Foreclosure — Code  Practice — Parties  Defendant — 
Grantees  Assuming  Debt  —  Deficiency  Judgment.  —  Under  the 
code  practice,  where  no  distinction  exists  between  actions  at  law 
and  suits  in  equity,  a  mortgagee  may,  in  a  foreclosure  suit,  join 
as  a  party  defendant  a  grantee  of  his  mortgagor  who  has  assumed 
the  payment  of  the  debt,  and  recover  a  deficiency  judgment  as 
against  him.     (Johns  v.  Wilson,  125.) 
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2.  Sams — Sake — Supplemxntal  Foreclosubk— Fraudtjlent  Goncsal- 
MSNT  ov  Interest  or  Defendant. — The  right  to  a  supplemental 
foreclosure  as  to  the  interest  of  a  party  whose  title  was  fraudu- 
lently concealed  by  defendants  from  plaintiff  until  after  the  former 
suit  was  commenced  is  undoubted.     (Johns  ▼.  Wilson,  125.) 

8.  Same — Same — Same — Same — Mistake  or  Law — To  Preclttde  Bk> 
UET  Faots  Must  Be  Known — Fraud. — The  doctrine  that  where 
the  plaintiff  has  made  a  mistake  of  law  the  court  has  no  jurisdiction 
to  grant  relief  has  reference  to  cases  where  the  facts  are  known  and 
no  fraud  or  deceit  has  been  practiced.  Where  the  defendants 
fraudulently  induced  a  mortgagee  to  omit  a  necessary  party  defend- 
ant by  fraudulently  concealing  his  interest  in  the  property  until 
after  the  foreclosure  suit  was  commenced,  he  is  entitled  to  relief 
by  a  Bupplemenial  foreclosure.     (Johns  ▼.  Wilson,  125.) 

4.  Same — Same — ^Vom  Deed  Containing  Assumption  ot  Debt — ^Per- 
sonal Judgment  for  DEFiciErCY  as  against  Grantee — Error. — 
Where  a  deed  conveying  mortgaged  property  and  containing  a 
covenant  by  the  grantee  to  assume  and  po^the  mortgaged  indebted- 
ness is  adjudged  fraudulent  and  void,  it  is  eiTpr  to  enter  a  personal 
judgment  against  such  grantee  for  the  deficietl<<y<  (Johns  v.  Wil- 
son, 125.) 

6.  Mortgages  —  Foreclosure— Judgment  —  In  Yaca'^IOI^ — ^Vom.^A 
judgment  of  foreclosure  entered  in  vacation  by  a  judge  is  not 
merely  voidable  but  void,  as,  under  the  Organic  Act  and  t^^  statutes 
of  the  territory,  the  court,  and  not  the  judge^  has  juris&ction  to 
foreclose  mortgages.     (Babbitt  v.  Field,  6.)  \ 

6.  Same  —  Same —*  Pleading  —  Abatement  —  Junior  Mortoag^j^  — 
Former  Foreci/)sure  to  Which  He  Was  not  a  Party.— A  jumP' 
mortgagor  not  a  party  to  former  foreclosure  cannot  plead  a  jud^* 
ment  of  foreclosure  therein  in  abatement  of  a  subsequent  suit  in^v 
which  he  is  made  party  defendant  to  foreclose  the  same  mortgage. 
(Babbitt  v.  Field,  6.) 

7.  Mortgages — Foreclosure — Writ  of  Assistance — Purchaser  with- 

out Notice — Knowledge. — Where  the  purchaser  at  a  foreclosure 
sale  files  an  application  for  a  writ  of  assistance  against  the  lessee 
of  one  who  had  purchased  pending  the  foreclosure  proceedings,  the 
lessee's  claim  that  the  lessor  was  a  purchaser  for  value  without  no- 
tice, and  that  he,  the  lessee,  had  no  notice  of  purchaser's  claim, 
is  not  sustainable,  where  the  lessor  had  knowledge  of  the  suit  prior 
to  his  purchase,  and  the  lessee  was  present  when  the  lessor  made 
a  tender  for  the  redemption  of  the  property.  (Daggs  t.  Wilson, 
888.) 

8.  Same — ^Bedemption — Tender — ^Validity  of — Title  26,  Bev.  Stats. 
Ariz.  (Secs.  19-23,  Act  No.  20,  Laws  1889),  Construed.— Where 
the  statute,  supra,  provides  for  redemption,  only  by  "payment  to 
the  purchaser,  or  for  him  to  the  officer  who  made  the  sale,"  tender 
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of  the  amount  for  which  the  property  had  been  Bold,  to  parties 
who  were  not  authorized  to  receive  the  money  or  to  act  for  the 
purchaser,  does  not  constitute  a  valid  and  sufficient  tender.  (Daggs 
V.  Wilson,  388.) 

See  Writ  of  Assistance^  1. 

MOTION. 

For  new  trial.    See  Trial,  1. 

To  dismiss.    See  Appeal  and  Error,  13;  Contracts,  1. 

MULTIPAEIOUSNESS. 

Dismissal.    See  Pleadings,  14. 

Dismissed  because  of,  on  court's  own  motion.    Pleadings,  18. 

How  raised.    See  Pleadings,  12. 

Waived.     See  Pleadings,  12. 

When  enforced.    See  Pleadings,  11. 

See  Corporations,  5;  Pleadings,  8,  9,  10,  11,  12,  13,  14. 
MUNICIPAL  BONDS.    See  Statutory  Construction^  2. 
MUBDEB.    See  Criminal  Law,  6,  7,  8,  9. 
NATIONAL  BANKS.    See  Taxes  and  Taxation,  11,  12. 
NEGLIGENCE.    See  Innkeepers,  2. 

NEGOTIABLE    INSTBUMENTS. 

1.  Negotiable  Instruments — Forgery — Promise  to  Pat — Estoppel — 
Adoption. — ^Where  parties  had  formerly  been  sureties  upon  a  note 
of  Kirkland,  and,  to  secure  an  extension  of  the  indebtedness,  Kirk- 
land  gave  the  payee  a  new  note,  to  which  he  had  forged  the  names 
of  the  sureties,  they  will  not  be  estopped  to  deny  the  genuineness  of 
their  signatures  to  the  new  note  by  having,  in  ignorance  of  the  facts, 
after  the  maturity  of  the  note  and  without  consideration,  promised 
to  pay  it.  Nor  do  such  promises  constitute  an  adoption  of  the 
forgeries.     (Barry  v.  Kirkland,  1.) 

See  Evidence,  2. 

NEW   TBIAL. 

1.  New  Trial — Grounm — Surprise — Diligence — Taking  Chances  on 
Judgment — ^When  Available. — Surprise  which  is  the  result  of  no 
lack  of  diligence,  and  which  operates  to  the  prejudice  of  the 
party  surprised  upon  the  trial,  and  prevents  his  obtaining  evi- 
dence material  and  competent,  is  a  good  ground  for  the  granting 
of  a  new  trial.  The  party  affected,  however,  must  first  have 
exhausted  all  his  other  remedies  before  he  is  entitled  to  a  new 
trial.     He  will  not  be  permitted  to  take  his  chances  of  obtaining 
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NEW   TRIAL  (Contmued). 

a  yerdict  or  decisioii,  and  to  then  for  the  first  time  avail  himself 
of  the  point  on  motion  for  a  new  trial.     (Walker  v.  Graj,  359.) 

2.  Same — Sams — Same — ^Beoord  Beviewed  and  Held  not  to  Wabsant 
New  Trial. — ^Where  the  record  shows  that  the  testimony  claimed 
to  be  a  surprise  was  given  at  the  commencement  of  the  first  trial, 
which  lasted  thirteen  days;  that  no  application  was  made  thereiii 
for  a  continuance  to  meet  the  testimony;  that  at  the  close  of  the 
testimony  no  application  was  made  for  a  postponement  of  the 
second  case,  nor  suggestion  made  that  additional  witnesses,  not 
present,  were  required  to  meet  the  same;  that  appellant  ¥rillingl7 
entered  upon  the  trial  of  the  second  cause  under  a  stipulation 
that  the  proof  in  the  first  case  should  be  the  proof  in  the  second, 
and  allowed  it  to  go  to  judgment,  having  lost,  he  will  not  be  heard 
to  complain  because  of  insufficient  preparation;  and  an  application 
for  a  new  trial  of  the  second  case,  upon  the  ground  of  surprise^ 
is  properly  denied.     (Walker  v.  Gray,  369.) 

See  Criminal  Law.  2. 

NOTE. 

Giving  of,  only  prima  facie  evidence  of  settlement  of  aeeounta. 
See  Evidence,  2. 

See  Literest,  1. 

NOTICE. 

Of  discharge.    See  Master  and  Servant,  1,  2,  3,  4. 
Of  dismissal.    See  University  of  Arizona,  1. 

Of  intention  to  renew  lease,  failure  to  give^  when  excusable.    Bee 
Landlord  and  Tenant,  3. 

See  Taxes  and  Taxation,  2,  13. 
NUNC  PBO   TUNC  ENTBY.    See  Appeal  and  Error,  9. 
OFFICE    AND    OFFICEBS. 

1.    OlTICE  AND  OmOERS — ^BONDS — SURETIES — SEVERALLY  LlABLB — EE7. 

Stats.  Ariz.  1887,  Par.  3081,  Construed — Necessity  for  Signa- 
ture OF  Principal. — Sureties  signing  an  official  bond,  given  under 
the  provisions  of  paragraph  3081,  supra,  become  severally  liable, 
and  where  the  principal  is  obligated  by  law  to  pay  over  money 
collected  by  him  as  tax-collector,  the  sureties  who  have  guaranteed 
the  fulfillment  of  the  obligation  cannot  avoid  their  responsibility 
because  their  principal  did  not  sign  the  bond  with  them.  (Snyder 
V.  Pima  County,  41.) 

2.  Same  —  Same  —  Defective  —  Principal  and  Sureties  Equitablt 
Bound  under  Bev.  Stats.  Ariz.  1887,  Par.  3086.— A  bond  guaranty- 
ing the  fulfillment  of  official  obligations  which  does  not  conform 
to  the  statute  may  be  recovered  upon  under  the  provisions  of  para- 


Parol  Contract.  495 


OFFICE    AND    OFFICERS    (Continued). 

graph  3086y  supra,  that  when  an  o£Scial  bond  is  defective  it  is  not 
void,  but  the  officers  and  sureties  are  equitably  bound.  (Snyder  y. 
Pima  County,  41.) 

3.  Office  and  Officers — ^Jailer — ^Power  of  Board  op  Supervisors  to 
Fix  Salary — Laws  Ariz.  1893,  Act  No.  87,  Construed — Reduc- 
tion OF  Salary — Implied  Acceptance — Cannot  Question  Reason- 
ableness IN  Absence  of  Allegations  Attacking  Good  Faith. — 
Under  the  statute,  supra,  providing  that  the  board  of  supervisors 
shall  fix  the  compensation  of  the  jailer,  at  not  exceeding  one  hundred 
dollars  per  month,  the  board  has  the  power  to  reduce  the  salary 
of  the  jailer  during  his  term  of  ofi&ce,  and  where  such  jailer  con- 
tinues to  perform  the  duties  of  the  office  he  impliedly  accepts  such 
reduction,  and,  in  absence  of  any  allegation  impugning  the  good 
faith  of  the  board,  is  precluded  from  maintaining  an  action  upon 
a  quantum  meruit  against  the  county.  (Truman  v.  County  of  Pinal, 
191.) 

i.  Office  and  Officers — Sheriff — Official  Bond — Sureties — ^Liabil- 
ity OF  FOR  Trespass  in  Levy  of  Attachment  on  Goods  of  Third 
Person. — The  taking  by  a  sheriff  upon  a  writ  of  attachment 
against  one  person  of  the  goods  of  another  is  a  breach  of  the 
condition  of  a  sheriff's  bond,  for  which  his  sureties  are  liable. 
(Gray  v.  Noonan,  36.) 

5.  Same — Same — Same — Pleading — Causes  of  Action — ^Violation  of 
Duty — Breach  of  Bond — Separate  Causes. — In  an  action  against 
the  sureties  upon  a  sheriff's  bond  for  violation  of  his  official  duty 
the  cause  of  action  is  the  breach  of  the  bond,  and  not  primarily  the 
violation  of  duty.     (Gray  v,  Noonan,  36.) 

6.  Same — Same — Same — Same — Same— Against  Sheriff  for  Tres- 
pass— Against  Sureties  for  Breach  of  Bond— Cumulative  Bems- 
DiES. — The  right  of  action  against  a  sheriff  for  trespass  and  the 
right  of  action  against  the  sureties  upon  his  official  bond  for 
breach  of  his  official  duty  in  committing  such  trespass  are  cumula- 
tive remedies  merely,  and  are  not  alternative  remedies  requiring 
an  election;  and  a  judgment  against  the  sheriff  individually  for 
such  trespass  does  not  extinguish  the  obligation  of  the  sureties. 
(Gray  v.  Noonan,  36.) 

OPINION. 

When  necessary  to  be  in  writing.   See  Appeal  and  Error,  17« 

OBDEBS. 

Appealable,  what  are.    See  Appeal  and  Error,  1,  2. 

OUSTEB.    See  Ejectment,  2. 

PABOL  CONTBACT. 

What  evidence  insufficient  to  sustain.    See  Contracts,  1« 
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PARTIES.     • 

1.  Pahties — ^Defendant — Transfer  of  Interest — ^Adding  Party — ^Rev. 
Stats.  Ariz.  1887,  Par.  725,  Cited. — ^It  is  not  reversible  error  for 
the  trial  court  to  allow  a  person  who  has  purchased  defendants' 
claim  pending  the  action  to  be  added  as  a  party  defendant,  plaintiffs 
not  being  injured  thereby.  The  statute,  supra,  providing  for  sub- 
stitution of  parties  where  there  is  a  transfer  of  interest,  cited. 
(Jordan  v.  Buke,  55.) 

See  Appeal  and  Error,  19;  Mortgages,  1;  Pleadings,  15. 

PAYMENT.    See  Pleadings,  4. 

PEREMPTORY    INSTRUCTION. 

Similarity  to  demurrer  to  evidence.    See  Practice^  1. 

PERMANENT   MONUMENT.    See  Mines  and  Mining,  23. 

PERSONAL  PROPERTY.    See  Taxes  and  Taxation,  11. 

PLEADINOa 

1.  PiiEADiNO — ^Answer — Cross-Cohplaint — ^Nature  of  to  be  Deter- 
mined BT  Defense. — The  character  of  a  pleading,  and  whether  it 
be  an  answer  or  a  cross-complaint,  must  be  determined  from  the 
nature  of  the  defense  as  made,  no  matter  what  the  pleader  may 
choose  to  term  it.    (McClintock  v.  Bolton,  370.) 

2.  Same — Sams— Tender—- Defense — ^Needs  no  Replication. — Tender, 
like  a  plea  of  payment,  is  but  a  defense,  and,  when  set  up  in  an 
answer,  needs  no  replication,  under  our  system  of  pleading.  (Mc- 
Clintock V.  Bolton,  370.) 

8.  Same— Same — ^Foreclosure— Invaliditt  of  Indebtedness  —  Re- 
quires NO  Answer. — ^A  plea  to  a  suit  to  foreclose  a  mortgage^ 
denominated  a  cross-complaint,  setting  up  that  the  note  and  mort- 
gage sued  upon  did  not  represent  a  valid  indebtedness,  is  in 
effect  a  denial  that  the  mortgages  were  valid  and  subsisting  liens 
against  the  premises,  matter  which  the  court  was  required  to 
find  before  any  valid  judgment  of  foreclosure  could  be  made,  and 
is  not  in  the  nature  of  a  cross-complaint,  and  requires  no  answer. 
(McClintock  v.  Bolton,  370.) 

4.  Pleading — ^Answer — Payment — ^Negessitt  for  Pleading  Items — 
Rev.  Stats.  Ariz.  1887,  Par.  742,  Construed. — Paragraph  742, 
supra,  providing  that  where  defendant  desires  to  prove  any  pay- 
ment, he  shall  file  with  his  plea  an  account,  stating  the  nature  of 
such  payment  and  the  several  items  thereof,  or  be  precluded  from 
proving  the  same,  does  not  apply  to  a  plea  to  an  action  on  a  note 
"that  the  defendant  fully  paid  said  plaintiff  the  amount  due  on 
said  note."     (Cheda  v.  Skinner,  196.) 

5.  Pleadings — ^Complaint — ^Failure  to  State  Cause  of  Action — ^De- 
fect Never  Waived— Vacation  of  Order  Overrulinq  Demurrer 
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PLEADINGS  (Continued). 

— Judgment  ok  Plbadings. — The  inBuiBciencj  of  the  facta  stated 
in  the  complaint  to  constitute  a  cause  of  action  is  a  radical  defect 
which  is  never  waived,  and  may  be  raised  at  anj  time,  and  the 
court  can,  upon  cause  shown,  or  its  own  motion,  vacate  its  order 
overruling  a  demurrer  thereto  and  then  sustain  such  demurrer,  or 
it  can,  after  vacating  such  order,  on  motion,  render  judgment  on 
the  pleadings.     (Beilly  v.  Perkins,  188.) 

6.  Pleading — Contraots — ^Bvidbncb — Suitioienct. — An  averment  that 
defendant  promised  to  pay  plaintiffs  seven  dollars  per  thousand  for 
all  brick  laid  up  in  the  walls  of  an  additional  building,  according 
to  the  terms  of  a  certain  contract  (with  no  terms  given,  except 
the  defendants'  promise  to  pay  and  plaintiffs'  agreement  to  furnish 
materials  and  perform  the  labor),  states  a  cause  of  action.  (Adams 
v.  O'Connor,  404.) 

7.  Pleading — Joinder  of  Causes — Beformation  of  Contract — Dam- 
ages FOR  Breach. — ^A  demurrer  to  a  complaint  joining  a  cause  of 
action  for  reformation  of  a  contract  with  one  for  damages  arising 
from  a  breach  of  the  contract  as  reformed  is  properly  overruled, 
the  code  procedure  not  only  permitting  but  encouraging  the  com- 
bination of  actions  arising  out  of  the  same  transaction.  (Pringle 
V.  HaU,  284.) 

8.  Pleading — ^Multifaeiousness — Code  Pleading. — The  objection  of 
multifariousness  in  a  pleading  is  applicable  under  the  code  practice 
as  under  the  ancient  equity  practice,  and  the  same  rules  govern. 
(Henshaw  v.  Salt  Biver  ete.  Co.,  151.) 

9.  Same — Same — Defined. — By  multifariousness  is  meant  the  improper 
joining  in  one  bill  of  distinct  and  independent  matters,  and  thereby 
eonfounding  them, — as  the  joining  in  one  bill  of  several  matters 
perfectly  distinct  and  disconnected  against  one  defendant,  or  the 
demanding  of  several  matters  of  a  distinct  and  independent  nature 
against  several  defendants  in  the  same  bill.  (Henshaw  v.  Salt 
Biver  etc.  Co.,  161.) 

10.  Same — Same — Misjoinder  of  Causes  of  Action — Misjoinder  of 
Parties. — ^An  objection  that  a  bill  contains  several  distinct  and 
disconnected  matters  against  one  defendant  is,  strictly  speaking,  one 
of  misjoinder  of  causes  of  action,  and  an  objection  that  a  bill 
contains  independent  and  distinct  demands  against  several  defend- 
ants is  one  of  misjoinder  of  parties.  (Henshaw  ▼.  Salt  Biver  etc. 
Co.,  151.) 

11.  Same — Same — ^When  Enforced. — The  rule  which  prohibits  multi- 
fariousness in  a  pleading  is  based  upon  expediency,  and  is  enforced 
when  distinct  matters  are  so  intermingled  as  to  embarrass  the 
defendant  in  his  defense  or  to  render  it  impracticable  for  the  court 
to  frame  a  satisfactory  decree.     (Henshaw  v.  Salt  Biver  etc.  Co., 

151.) 
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PLEADINGS  (Continued). 

12.  Samb — Same — Raised  by  Dbmusber — Otherwise  Waived. — The  ob- 
jection to  multifariousness  in  a  complaint  must  be  taken  by 
demurrer;  otherwise,  it  is  waived.  (Henshaw  v.  Salt  Biver  etc. 
Co.,  151.) 

13.  Same — Same — ^Bnx  Mat  Be  Dismissed  on  Court's  Own  Motion. — 
The  court  may  at  any  stage  of  the  proceedings  before  judgment,, 
of  its  own  motion,  dismiss  a  bill  which  contains  the  vice  of  mul- 
tifariousness.    (Henshaw  v.  Salt  River  etc.  Co.,  151.) 

i4.  Same — Same — Dismissal — Discretionary  —  Appeal  and  Error — 
Review. — The  action  of  the  court  in  dismissing  a  bill  for  multifari- 
ousness, whether  on  demurrer  or  of  its  own  motion,  is  a  matter 
of  discretion,  and  will  not  be  disturbed,  unless  substantial  justice 
requires  it.     (Henshaw  v.  Salt  River  etc.  Co.,  151.) 

16.  Pleading — Parties — Non- Joinder  of  Parties  —  Objection,  How 
Raised  —  Dismissal,  when  Warranted  —  Ordering  Additional 
Parties  to  Be  Brought  in — Right  to  Reopen  Case — Trial  with- 
out Objection — Dismissal  Prejudicing  Rights  of  Plaintiffs — 
Appeal  and  Error — Review — Relief. — ^Where  many  of  the  griev- 
ances complained  of  by  plaintiffs  involved  the  transactions  of 
persons  not  parties  to  the  action,  such  defect,  if  raised  by  the  plead- 
ings, might  properly  be  held  to  be  sufficient  reason  for  the  dismissal 
of  the  action.  Otherwise,  the  court  has  the  power  to  order  such 
persons  brought  in  and  made  parties  defendant  before  entering 
a  decree.  The  fact  that,  had  such  parties  chosen,  they  would  have 
had  the  right  to  have  had  the  entire  case  reopened  in  so  far  as 
their  rights  were  involved,  with  the  attendant  inconvenience  and 
expense  to  the  remaining  defendants,  in  the  absence  of  any  other 
consideration,  would  justify  the  trial  court  in  dismissing  the  action 
as  a  proper  exercise  of  judicial  discretion.  But  in  an  action 
Involving  the  rights  of  third  persons,  tried  without  the  objection  of 
want  of  parties  being  raised,  the  trial  court  should  have  ordered 
new  parties  defendant  to  have  been  brought  in  instead  of  dismiss- 
ing the  action  where  such  dismissal  operates  oppressively  upoa 
the  plaintiffs  and  to  their  substantial  disadvantage,  as  where  the 
grievances  complained  of  are  such  as  make  it  probable  that  the 
bar  of  the  statute  of  limitations  might  be  successfully  interposed 
were  plaintiffs  required  to  bring  a  new  action;  and  in  case  of  such 
dismissal  this  court  will  correct  the  action  of  the  trial  court  and 
vacate  the  order,  and  grant  leave  to  plaintiffs  either  to  file  a 
supplemental  bill  bringing  in  additional  parties  defendant  or  to 
amend  the  complaint  so  as  to  render  this  unnecessary,  as  they  shall 
elect.     (Henshaw  v.  Salt  River  etc.  Co.,  151.) 

16.  Pleading — Special  Matters  of  Defense — No  Necessity  for  Re- 
ply.— ^A  reply  traversing  special  matters  of  defense  set  up  in  an 
answer  is,  under  the  practice  in  the  territory,  unnecessary.  (Old 
Dominion  etc.  Co.  v.  Andrews,  205.) 
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PLEADINGS  (Continued). 

17.  Pleading — Statute  of  Limitations — ^Bev.  Stats.  Ariz.  1887,  Par. 
2328,  Construed  —  Demurrer  —  Answer,  When  Proper. — Under 
paragraph  2328,  supra,  providing  that  the  laws  of  limitation  shall 
not  be  made  available  unless  it  be  specially  set  forth  as  defense 
in  the  answer  where  the  bar  of  limitations  appears  on  the  face 
of  the  pleadings  it  can  be  pleaded  bj  demurrer.  In  cases  where 
the  bar  exists  as  a  matter  of  fact,  but  is  not  shown  on  the  face 
of  the  complaint,  and  must  be  established  by  evidence  aliunde,  the 
statute  must  be  pleaded  by  way  of  answer.  A  demurrer  is  con- 
sidered for  Buch  purpose  an  answer  to  that  extent,  and  thus  is 
reconciled  to  the  requirements  of  the  above  statute.  (Wagner  v. 
Boyce,  71.) 

18.  Same  —  Answer  —  Construction.  —  A  pleading  called  an  answer 
which  has  in  it  the  elements  that  constitute  an  answer  rather  than 
a  demurrer  will  be  treated  as  such  although  worded  in  part  after 
the  manner  of  a  plea  by  demurrer.     (Wagner  ▼.  Boyce,  71.) 

19.  Same  —  Same  —  Statute  op  Limitations  —  Supficibnct. — Allega- 
tions contained  in  an  answer  setting  up  the  bar  of  the  statute  of 
limitations,  "That  at  all  times  since  the  said  seventh  day  of 
October,  1893,  the  defendants  have  been  within  the  territory  of 
Arizona,  and  have  been  under  no  disability  that  would  suspend 
the  statute  of  limitations,"  are  material  allegations  of  fact,  that 
entitle  the  defendants  to  support  them  by  evidence  in  the  trial  of 
the  case.     (Wagner  v.  Boyce,  71.) 

20.  Same — Same—Same — Necessity  roR  Verification  —  Eev.  Stats. 
Ariz.  1887,  Par.  735,  Sued.  11,  and  Par.  1880,  Cited  and  Construed. 
— An  unverified  answer  pleading  the  bar  of  the  statute  of  limita- 
tions to  a  verified  complaint  setting  up  an  open  account  is  not 
within  the  provisions  of  paragraph  735,  subdivision  11,  or  paragraph 
1880,  supra,  requiring  a  verified  answer,  for  the  reason  that  such 
answer  does  not  deny  the  account  or  any  item  thereof.  (Wagner  v. 
Boyce,  71.) 

See  Appeal  and  Error,  7;  Claim  and  Delivery,  1;  Continuance,  1; 
Corporations,  4,  5;  Counties,  2,  5;  Fraudulent  Conveyances,  1; 
Injunction,  3,  5;  Judgment  on  Pleadings,  2;  Mortgages,  6; 
Office  and  Officers,  5,  6. 

POSSESSION.    See  Claim  and  Delivery,  1,  6;  Mines  and  Mining,  11,  19. 

PRACTICE. 

1.  Practice — ^Jury — Peremptory  Instruction— Similarity  to  Demur- 
rer TO  EviDENCB — BOBERTs  v.  Smith,  5  Ariz.  368,  52  Pac.  1120, 
Followed. — ^When  it  appears  to  the  trial  court  that  upon  the 
case  made  by  plaintiff's  evidence,  all  taken  as  true,  the  defendant 
is  not  liable,  the  proper  practice  under  the  Arizona  statute  is  for 
the  court,  upon  motion,  to  instruct  the  jury  to  return  a  verdict  f  o 
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PRACTICE  (Continued). 

defendant.  The  motion  for  a  peremptory  instmction  is  substan- 
tially the  same  as  the  common-law  demurrer  to  the  evidence.  (Half 
T.  Adams,  395.) 

See  Mortgages,  1. 

PBESUMPTIONS.     See  Appeal  and  Error,  10,  22,  23,  32;   Counties, 
1,  2,  8;  Evidence,  2. 

PBINCIPAL  AND   AGENT. 

!•  Principal  and  Agent — Evidencb  of  Agency — Option  to  Purchasb 
Property. — ^Where  an  option  to  purchase  is  nothing  more  than  an 
authorization  of  the  holder  to  find  a  purchaser,  and  for  such  service 
he  is  to  rec^ve  a  commission  on  the  amount  of  the  purchase  money, 
he  will  be  held  to  be  the  mere  agent  of  the  owners  in  effecting 
a  sale.     (Henry  v.  Mayer,  103.) 

See  Marriage  and  Divorce,  3;  Mines  and  Mining,  18. 
PBIOBITIE&    See  Appeal  and  Error,  19;  Irrigation,  1,  2. 
PUECHASEB   WITH   NOTICE.     See  Mortgages,  7. 
QUALIFICATION   OF  VOTEB.    See  Elections,  1,  2,  S. 
BANGE  CATTLE.    See  Attachment,  2. 
BANGE    STOCK.    See  Attachment,  3. 

BATIFICATION.    See  Marriage  and  Divorce,  8. 

EEAL    PBOPEBTY. 

1.  Eeal  Property — Conveyance  by  Husband  to  Wipe  Valid — ComcoK 
Law — Laws  Ariz.  1885,  Act  No.  68,  Construed— Comp.  Laws 
Ariz.  1877,  Par.  1960  et  seq.,  Cited. — Act  No.  68,  supra,  adopting 
the  common  law  so  far  as  not  inconsistent  with  the  laws  of  the 
territory,  etc.,  does  not  adopt  the  rule  of  common  law  as  it  pre- 
vailed when  the  wife  was  the  mere  chattel  of  the  husband,  that  a 
deed  between  husband  and  wife  was  void,  as  that  rule  is  incon- 
sistent with  paragraph  1960  et  seq.,  supra,  conferring  enlarged 
and  separate  rights  upon  married  women.    (Luhrs  v.  Hancock,  340.) 

See  Vendor's  lien,  1, 

BEASONABLE  DOUBT.    See  Criminal  Law,  5. 

BECOBD. 

Failure  to  file  transcript  of,  prevents  further  review  by  appeal 
or  vmt  of  error.    See  Appeal  and  Error,  15. 

See  Appeal  and  Error,  10,  20,  22,  23,  24,  25,  82;  New  Trial,  2; 
Taxes  and  Taxation,  3. 
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BECOBDING   ACT.    Bee  Mines  and  Mining,  5. 
BEDEMPTION.    Bee  Mortgages,  8. 
BEFOEMATION.    See  Sureties,  1. 
EEGENTS.    See  University  of  Arizona,  1. 
BE6ISTBATI0N  ACT.    See  Mines  and  Mining,  5. 
BELATION.    See  Mines  and  Mining,  9. 
BELIEF.    See  Pleadings,  15. 
BELOCATION.    See  Mines  and  Mining,  7,  9,  20. 

BEMAEKS   OF   ATTOBNET. 

Prejudicial,  not  in  record  will  not  be  reviewed.     See  Appeal  and 
Error,  25. 

BEMEDIE8.    See  Master  and  Servant,  2;  OfBLee  and  Officers,  6. 

BEPLICATION.    See  Pleadings,  2. 

BES   ADJUDICATA. 

1.  Bes  Adjudicata — Interlocutory  0|a>ERs — Order  Ovirrxtlino  I^ 
MURREs  Mat  Be  Besoinded  at  Ant  Time  Prior  to  Final  Judg- 
ment.— ^An  order  overruling  a  demurrer  to  a  complaint,  being  an 
interlocutory  order,  is  always  under  the  control  of  the  court  until 
the  final  decision  of  the  suit,  and  may  be  rescinded  upon  sufficient 
ground  shown  even  after  the  term  at  which  made,  and  is  not 
therefore  a  final  judgment  to  which  only  the  doctrine  of  res  adjudi' 
eata  can  apply.     (Beilly  v.  Perkins,  188.) 

See  Appeal  and  Error,  8,  34. 

BESCISSION.     See  Landlord  and  Tenant,  6. 

EBTBEAT. 

No  duty  to,  when  assaulted.    See  Criminal  Law,  7. 

BEYEBSAL.    See  Appeal  and  Error,  18,  28,  ^0. 

BEYEBSIBLE   EBBOB,     See  Appeal  and  Error,  80. 

BEVIEW. 

Scope  of.    See  Criminal  Law,  1,  2,  3. 

See  Appeal  and  Error,  24,  25,  26,  28,  29,  30,  31,  83;  Equity,  9,  W^ 
12]  Pleadings,  14,  15;  Taxes  and  Taxation,  3. 
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SALABY.    See  Office  and  Officers,  3. 

SALES.    See  Mines  and  Mining,  18;  Vendor  and  Vendee,  1. 

SELF-DEFENSE.    See  Criminal  Law,  7,  8. 

SEPARATE  ESTATE. 

Wife's  liability  for  husband's  debts.    See  Husband  and  Wif e^  L 

SERVICE. 

Lack  of  proof  of.    See  Marriage  and  Divorce^  1* 

SHARES  OF  STOCK. 

Defined.    See  Corporations,  2. 
See  Taxes  and  Taxation,  12. 

SHERIFF.    See  Office  and  Officers,  4,  0. 

SPECIFIC    PERFORMANCE.     See  ContraetSy  8;  Landlord  and  Ten- 
ant, 2,  3. 

STATEMENT    OF    FACTS. 

Necessity  for.    See  Criminal  Law,  4. 

STATUTES. 

1.  Statutes — Adoption — With  Construction  of  thi  Courts  of  that 
State.  —  Where  a  statute  has  been  adopted  from  the  code  of 
another  state,  by  implication,  it  was  adopted  with  the  construction 
which  has  been  theretofore  placed  upon  it  by  the  supreme  court 
of  that  state.     (Cheda  t.  Skinner,  196.) 

STATUTE  OF  LIMITATIONS.  See  Counties,  4,  5,  6;  Ejectment,  2; 
Irri^tion,  3;  Judgment  on  Pleading^  1;  Pleadings,  17,  19,  20; 
Tenancy  in  Common,  1. 

STATUTORY   CONSTRUCTION. 

1.  Statutory  Construction — Constitutional  Law — ^Ambiguitt — ^Un- 
certainty.— 'In  construing  statutes  in  part  unconstitutional,  the 
rule  is,  that  whenever,  after  striking  out  unconstitutional  portions, 
that  which  remains  is  so  ambiguous  in  its  meaning  that  the  legis- 
lative intent  cannot  be  with  reasonable  certainty  ascertained,  the 
whole  act  must  fall.     (Cronly  ▼.  City  of  Tucson,  235.) 

2.  Same — Elections — Municipal  Bonds — ^Act  of  Congress  of  March 
4,  1898,  Construed— Two  Thirds  of  Qualified  Voters  Inter- 
preted.— In  the  statute^  supra,  providing  for  the  issuance  of  bonds 
for  municipal  purposes  when  authorized  by  the  affirmative  vote  of 
two  thirds  of  the  qualified  voters,  cast  at  an  election  to  be  held  as 
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STATUTORY   CONSTRUCTION    (Continued). 

therein  specified,  the  proper  construction  of  the  term  "two  thirds 
of  the  qualified  voters"  is  not  two  thirds  of  those  qualified  to  vote, 
but  two  thirds  of  those  qualified  and  actually  voting.  (Cronlj  v« 
City  of  Tucson,  235.) 

8.  Statutory  Consteuction — ^Litbeal  Reading  Absurditt — ^Reforma- 
tion TO  Aerivb  at  Intent  of  Law — ^Laws  Aeiz.  1897,  Act  No.  51, 
Sec.  4,  Reformed. — ^When  adherence  to  the  punctuation  and  word- 
ing of  a  statute  results  in  manifest  absurdity  and  inconsistency, 
evident  mistakes,  omissions,  and  the  improper  use  of  words  may  be 
remedied,  and  even  the  structure  of  sentences  altered,  in  order  to 
arrive  at  the  purpose  and  intent  of  the  law.  Statute,  supra,  re- 
formed.    (Western  Investment  etc.  Co.  v.  Murray,  215.) 

STIPULATIONS.    See  Appeal  and  Error,  7. 

STOCK. 

Capital,  defined.    See  Corporations,  2. 
Shares  of,  defined.    See  Corporations,  2. 

STOCKHOLDERS'    SUITS.    See  Corporations,  4,  5. 

SUBROGATION.    See  Corporations,  1. 

SUFFICIENCY. 

'  Of  evidence  to  sustain  parol  contract.    See  Contracts,  1« 
Of  pleading.    See  Appeal  and  Error,  7. 

SUMMONS. 

In  error,  insufficient.    See  Appeal  and  Error,  14. 

SUPPLEMENTAL   FORECLOSURE.    See  Mortgages,  2,  3. 

SURETIES. 

1,  Sureties  —  Contracts  —  Reformation  —  Innocent  Purchasers.^ 
Where  sureties  upon  a  bond  to  secure  payment  of  rent  admitted 
that  they  signed  the  bond  knowing  the  contents  thereof,  and  that 
they  permitted  it  to  remain  unchanged  until  after  the  property 
and  bond  were  sold  to  an  innocent  purchaser,  and  conceded  that 
under  the  terms  thereof  they  were  liable  for  the  rent  to  the  amount 
of  the  bond,  they  will  not  be  permitted,  as  against  the  interests 
of  the  purchaser,  to  have  the  bond  reformed  so  as  to  limit  their 
responsibility  to  guaranteeing  the  payment  of  rent  to  the  amount 
expressed  in  the  bond.     (Stevens  v.  Wadleigh,  351.) 

See  Office  and  Officers,  1,  2,  4,  6. 

SURPRISE. 

Granting  continuance  because  of,  discretionary.  See  Continuance,  1« 
See  New  Trial,  1,  2. 
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BUBKENDEB.    See  Landlord  and  Tenant,  8,  9,  10^  12. 

TAX-DEED.    See  Taxes  and  Taxation,  13,  14. 

TAXES   AND   TAXATION. 

1.  Taxes  and  Taxation — Assessment — Power  or  Board  of.  Equau- 
2ATI0N  TO  Change — Bxv.  Stats.  Ariz.  1887,  Par.  2654,  Construed. 
— Under  the  statute,  supra,  one  of  the  powers  of  the  board  of 

.    equalization  is  to  add  to  or  deduct  from  the  assessment-roll  the 
valuation  of  property.     (Hampson  t.  Djsart,  98.) 

2.  Same — Same — Same — ^Must  Proceed  in  Formal  Manner — Notioa 
— Time  and  Place  of  Hearing — Time  Must  Be  Seasonable^ 
Waived  by  Appearance. — ^In  the  changing  of  an  assessment  they 
must  proceed  in  a  formal  way,  giving  notice  to  the  persons  inter- 
ested, naming  a  day  when  they  will  act  in  the  matter,  and  allowing 
a  reasonable  time  to  appear,  but  the  question  whether  five  days  waa 
reasonable  or  not  is  waived  by  the  appearance  of  the  party  in 
interest.     (Hampson  v.  Dysart,  98.) 

3.  Same — Same — Raising — Evidence — Appeal  and  Error — Bevdew — 
Becord  Must  Show  that  Board  Acted  without  Evidence — Other- 
wise Order  Conclusive. — The  record  must  affirmatively  show  th&i 
the  board  acted  without  evidence;  otherwise,  its  order  in  the 
premises  is  conclusive  that  it  did  act  on  such  evidence  as  waa 
necessary.     (Hampson  v.  Dysart,  98.) 

4.  Taxes  and  Taxation — Assessment — Shares  of  Bank  Stock. — In 
an  assessment  which  states  the  names  of  shareholders,  and  the 
correct  number  of  shares  owned  by  each,  in  a  banking  corporation, 
it  is  evident  the  intent  was  not  to  tax  the  capital  stock,  but  the 
shares  of  stock  owned  by  the  individual  stockholders.  (Western 
Investment  etc.  Co.  v.  Murray,  215.) 

5.  Same — Same — Same — All  Bank  Stock  Assessable  in  Name  or 
Bank  Mere  Irregularity — Laws  Ariz.  1897,  Act  No.  51,  Secs. 
4,  6,  Construed. — Section  4,  supra,  provides  that  the  shares,  of 
national  bank  stock  shall  be  entered  and  taxed  in  the  names  of 
shareholders;  section  6,  supra,  provides  that  it  is  the  duty  of  the 
officer  in  charge  of  any  banking  association  to  file  a  sworn  state- 
ment showing  the  number  and  amount  of  shares  of  such  corpora- 
tion, the  names  and  residences  of  the  shareholders,  and  the  number 
and  amount  of  shares  owned  by  each.  It  is  the  intent  of  the  act^ 
supra^  that  the  shares  of  all  banking  associations,  as  well  as 
national  banks,  should  be  listed  and  assessed  in  the  names  of  the 
individual  holders  thereof,  and,  under  the  said  statute  making  it  the 
duty  of  the  officers  of  the  bank  to  pay  the  taxes  due  on  such  shares 
and  giving  the  bank  a  lien  to  protect  it  in  so  doing,  while  properly 
shares  of  bank  stock  should  be  listed  and  assessed  in  the  names  of 
the  holders,  an  assessment  in  the  name  of  the  bank  is  a  mere 
irregularity,  and  one  which  will  not  warrant  the  equitable  inter- 
ference of  the  court.     (Western  Investment  etc.  Co.  v.  Murray,  215.) 
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6.  Taxis  A3jn>  Taxation — Banks — Other  Corporations — How  As- 
sessed— ^Double  Taxation — ^Laws  Ariz.  1897,  Act  No.  51,  CJon- 

STRUED  AND   HELD   NOT   TO   BEPEAL   BEV.    StATS.   ARIZ.    1887,    PARS. 

.  2630,  2633 — Nor  Are  They  Bepealed  by  Laws  Ariz.  1893,  Act 
No.  85— Bev.  Stats.  U.  S.  1878,  Sec.  5219,  Cited.— Act  No.  51, 
supra,  does  not  contemplate  "double  taxation,"  but  provides  that  all 
corporations,  including  national  banks,  which  otherwise  would  be 
exempt  under  section  5219,  aupra,  shall  bear  their  just  burden  of 
taxation;  and,  in  order  to  effect  this  purpose,  in  the  case  of  banks, 
the  shares  of  stock  shall  be  assessed  and  taxed,  and  not  the  cor- 
porate property,  while  in  the  case  of  other  corporations  the  assess- 
ment shall  be  upon  the  corporate  property,  and^not  upon  the  shares 
of  stock.  Thus  construed,  the  act,  aupra,  is  not  in  conflict  with, 
neither  does  it  nor  Act  No.  85,  supra,  repeal,  paragraphs  2630  and 
2633,  supra.     (Western  Investment  etc.  Co.  v.  Murray,  215.) 

7.  Taxes  and  Taxation — ^Bond  to  Secure  Payment  or  Taxes  on  Per- 
sonalty— Bev.  Stats.  Ariz.  1887,  Pars.  680,  2650,  Cited. — A  bond 
to  secure  the  payment  of  taxes  on  personal  property,  given  under 
paragraph  2650,  supra,  though  executed  to  the  territory,  may  be 
sued  on  by  the  county  interested  in  the  taxes  covered  thereby, 
paragraph  680,  supra,  providing  that  "every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest."     (Curry  v.  County 

of  Gila,  48.) 

• 

8.  Sams — Sams — Bev.  Stats.  Ariz.  1887,  Par.  2650,  Construed — Lia- 
ble TOR  Taxes  vor  Current  Year. — The  -provision  of  paragraph 
2650,  supra,  that  for  the  purposes  of  seizure  and  sale  of  personal 
property  for  taxes  the  amount  to  be  collected  is  regulated  by  the 
rate  of  the  preceding  year,  is  not  intended  as  a  release  of  the 
person  owning  property,  and  who  has  suffered  a  seizure,  from  pay- 
ment of  taxes  established  and  levied  for  the  current  year,  and  it 
is  the  duty  of  the  principal  on  the  bond  to  pay  the  amount  of  taxes 
assessed  against  the  particular  property  released  as  the  same  appears 
against  him  on  the  duplicate  assessment-roll  of  the  current  year. 
(Curry  v.  County  of  Gila,  48.) 

9.  Taxes  and  Taxation  —  Double  Taxation  —  Bevxnue  Act  —  Nor 
Bepealed  by  Act  No.  51 — Banking  Co.  v.  Murray,  ante,  p.  215, 
56  Pac.  728,  Approved. — ^Act  No.  51  of  the  Laws  of  Arizona  of 
1897  does  not  repeal  the  general  provisions  of  the  revenue  laws 
with  reference  to  double  taxation,  but  merely  changes,  in  the  case 
of  banks  and  banking  institutions,  the  manner  of  taxation,  by 
providing  for  the  assessment  and  taxation  of  the  shares  of  stock 
Instead  of  the  property  of  the  bank.  Banking  Co.  v.  Murray, 
supra.     (National  Bank  of  Arizona  t.  Long,  311.) 

10.  Taxes  and  Taxation — Illegal — Equity  Will  Believe  Against — 
Injunction. — The  taxation  by  a  city  of  shares  of  stock  of  a 
national  bank  is  not  merely  an  irrc;>ul;:iity,  but  an  attempt  to  tax 
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property  wMch  is  exempt  from  taxation,  and  therefore  presents 
such  a  case  as  equity  may  relieve  against  by  injunction.  (National 
Bank  of  Arizona  ▼.  Long,  311.) 

11.  Taxis  and  Taxation — National  Banks — ^Personal  Peopebtt — 
PowEE  OF  City  to  Tax — ^Eev.  Stats.  U.  S.,  Sec.  5219,  Construed. — 
Personal  property  of  a  national  bank  is  not  taxable  by  a  city  under 
section  5219,  supra,  providing  that  shares  of  stock  of  a  national 
bank  may  be  taxed  in  the  city  where  the  bank  is  located  at  the 
same  rate  as  other  moneyed  capital  in  the  hands  of  individual 
citizens,  if  such  tax  be  authorized  by  any  statute  of  the  state  or 
territory  where  such  bank  is  located.  (National  Bank  of  Arizona 
▼.  Long,  311.) 

12.  Same — Same — Shares  of  Stock — ^Mat  Be,  but  Are  not  Beqitirid 
to  Be,  Taxed  bt  Cities —  Bev.  Stats.  U.  S.  Sec.  5219;  Laws  or 
Arizona,  1897,  Act  No.  61;  Phcenix  Citt  Charter  Consteited. — 
United  States  statute,  supra,  permits  the  taxation  of  shares  of 
stock  of  national  banks,  but  the  legislature  must  determine  and 
direct  the  manner,  mode,  and  place  of  taxing,  and  taxation  is  not 
required  in  the  absence  of  action  by  local  legislature.  Act  No. 
51,  supra,  providing  that  counties  shall  tax  the  shares  of  stock 
of  any  banks  therein,  does  not  apply  to  cities.  The  general  pro- 
vision in  charter,  supra,  granting  the  power  to  levy  city  taxes  ux>on 
all  real  and  personal  property  within  the  city  cannot  be  construed 
as  directing  and  determining  the  manner  and  place  of  taxing  such 
shares  of  stock,  or  as  authorizing  their  taxation*  (National  Bank 
of  Arizona  v.  Long,  311.) 

13.  Taxes  and  Taxation — Tax-Deed — Notice  of  Intention  to  Applt 
FOR — ^Laws  Ariz.  1893,  Act  No.  84,  Sec.  20,  Construed— Need  not 
Be  Served  by  Purchaser  Individually.  —  The  statute,  supra, 
requiring  the  purchaser  of  property  sold  for  delinquent  taxes  to 
serve  upon  the  owner  written  notice  of  his  intention  to  apply  for 
tax-deed,  does  not  require  such  notice  to  be  served  by  the  purchaser 
himself;  it  is  sufficient  if  legal  notice  be  served.  (Hale  v.  Hughes, 
255.) 

14.  Same — Same — Evidence — ^Admissibility — Laws  Ariz.  1893,  Act 
No.  84,  Secs.  21,  22,  Cited. — A  tax-deed  reciting  all  of  the  matters 
prescribed  in  sections  21  and  22,  supra,  is  properly  received  in 
evidence,  where  the  record  fails  to  disclose  that  the  recitals  were 
incorrect,  or  that  any  effort  was  made  to  prove  them  incorrect. 
(Hale  V.  Hughes,  255.) 

TENANCY. 

At  will,  what  constitutes  and  how  terminated.    See  Landlord  and 
Tenant,  11. 

See  Ejectment,  L 
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TENANCY   IN   COMMON. 

1.  Tenancy  in  Common — Conyetanob  or  Whole  Estate  bt  One  Co- 
tenant — Entry  under  Deed  Claiming  Whole — Color  of  Title — 
Adverse  Possession — Statute  of  Limitations. — ^A  conveTance  by 
one  eotenant,  purporting  to  convey  an  estate  in  severalty,  consti- 
tates  color  of  title,  and  entry,  under  the  deed,  claiming  an  in- 
terest coextensive  with  that  with  which  the  deed  purports  to  deal, 
is  an  entry  under  color  of  title.  The  cotenants  are  therefore  bound 
to  take  notice  of  the  deed  and  of  the  entry  made  under  it,  and 
to  take  such  steps  as  may  be  required  to  enforce  a  recognition  of 
their  rights.  Should  they  fail  to  do  so  within  the  time  prescribed 
by  the  statute  of  limitations,  their  rights  will  be  no  longer  sus- 
ceptible of  enforcement,  and  their  interests,  by  operation  of  that 
statute,  will  vest  in  the  party  in  possession  under  the  deed. 
(Thompson  v.  Ferry,  301.) 

2.  Same — Same — Same — Same — Same — ^Bev.  Stats.  Ariz.  1887,  Par. 
2299,  Cited. — ^Where  a  patentee  of  mining  ground,  whose  posses- 
sion, under  color  of  title,  has  ever  been  adverse  to  his  cotenant, 
sells  and  conveys  the  same,  and  grantees  remain  in  the  open,  noto- 
rious, exclusive,  peaceable,  and  adverse  possession  thereof  for  five 
years  prior  to  the  commencement  of  a  suit  in  equity,  by  said 
cotenant,  to  have  the  grantees  declared  trustees  for  his  interest 
therein  and  that  they  be  decreed  to  convey  it,  is  barred  by  the 
statute  of  limitations,  auprct,     (Thompson  v.  Ferry,  301.) 

8.  Same — Sams — Same — Same — Same — Laches. — In  1883,  Collins  was 
cotenant  in  the  Poland  Mine.  He  mortgaged  his  interest.  When 
the  mortgage  became  due  it  was  foreclosed.  The  cotenants  were 
made  parties,  not  as  cotenants,  but  it  was  alleged  that  they  claimed 
some  interest  subordinate  to  plaintiff,  which  allegation  was  found 
true  by  the  decree.  All  were  served  and -defaulted,  and  the  mine 
was  bought  in  by  the  mortgagor  under  the  foreclosure  sale.  After 
his  death,  his  administrator  conveyed  the  mine  to  Dickey,  who 
went  into  possession,  relocated  the  claims,  secured  patents  thereto, 
and  conveyed  them  by  divers  mesne  conveyances  to  defendants. 
After  defendants  and  their  grantors  had  been  in  possession  for 
nearly  ten  years,  paying  taxes,  and  expending  over  thirty  thousand 
dollars  in  development  work,  of  all  of  which  plaintiff,  one  of  the 
Collins  cotenants,  was  aware,  he  brought  suit  to  enforce  his  interest 
as  such  cotenant.  Under  the  equitable  doctrine  of  laches,  plaintiff 
is  estopped  from  now  asserting  that  he  is  a  cotenant,  and  that 
defendants  are  trustees  of  the  title  for  his  use.  (Thompson  v. 
Ferry,  301.) 

TENDEB.    See  Mortgages,  8;  Pleading,  2. 

TIME. 

Essence  of  contract,  when.    See  Contracts,  2,  3;  Landlord  and  Ten- 
ant, 5. 
Beasonable.    See  Contracts,  2. 
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TITLE. 

Suit  to  quiet.    See  Mines  and  Mining,  24. 

TBIAL. 

1.  Trial — Motion  to  Set  Asidx  Judgksnt  and  fob  New  Trial — 
Power  of  Court  to  Grant  Motion  During  Txrk  where  Motion 
Is  not  Filed  During  Time  Provided  by  Statute — Hxv.  Stats. 
Ariz.  1887,  Par.  836,  Construed. — Courts  possess  unlimited  power 
over  their  own  orders  and  judgments  during  the  term  at  which 
rendered,  and  a  court  has  power  during  the  term  to  grant  a  motion 
to  set  aside  a  judgment  and  grant  a  new  trial,  filed  three  days 
after  the  rendition  of  the  judgment,  notwithstanding  paragraph 
836,  supra,  provides  that  "all  motions  for  new  trials,  in  arrest 
of  judgment  or  to  set  aside  a  judgment,  shall  be  made  within 
two  days  after  the  rendition  of  the  verdict  or  judgment,  if  the 
term  of  court  shall  continue  so  long."     (Spicer  v.  Simms^  347.) 

See  Criminal  Law,  6,  7,  8,  9;  Equity,  7,  8,  9,  13. 

TWO  THIRDS  OP  QUALIFIED  VOTEBS. 
Interpreted.    See  Statutory  Construction,  2. 

UNCEBTAINTY.    See  Elections,  3;  Statutory  Construction,  !• 

UNIVERSITY  or  ARIZONA. 

1.  University  of  Arizona — ^Regbnts — Employment  of  Instruotors — 
Notice  of  Dismissal — ^Laws  Ariz.  1885,  Aor  Approved  March  12, 
Sec.  11,  AB  Re-enacted  and  Revised  by  Rev.  Stats.  Ariz.  1887, 
Par.  2496,  Construed. — ^Under  the  statute,  supra,  providing  that 
the  board  of  regents  of  the  University  of  Arizona  shall  have  the 
power  to  remove  any  officer  or  employee  when  in  their  judgment 
the  interests  of  the  university  require  it,  the  board  has  no  power 
to  enter  into  a  contract  with  an  instructor  providing  that  the 
employment  shall  be  terminated  only  upon  notice  for  a  fixed  time, 
and  no  action  can  be  maintained  by  an  instructor  dismissed  with- 
out notice  for  salary  during  the  time  of  notice  provided  thereby. 
(Devol  V.  Board  of  Regents,  259.) 

VARIANCE.     See  Appeal  and  Error,  7. 

VENDOR'S   LIEN. 

1.  Vendor's  Lien — Mines  and  Minxno — Real  Property. — ^Where  min- 
isg  property  is  conveyed  by  a  deed  absolute,  and  no  express  lien  is 
reserved  for  the  unpaid  portion  of  the  purchase  money,  there  is  no 
implied  equitable  lien  in  favor  of  the  vendor  for  such  unpaid  pur- 
chase price.     (Baker  v.  Fleming,  418.) 

VENDOR  AND  VENDEE. 

1.  Vendor  and  Vendee— Sales — Contract  of— Forfeitures  op  Land 
NOT  Owned  by  Vendor— Not  Enforced  in  Equity— Not  Favored 
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VENDOR  AND  VENDEE   (Continued). 

IN  Law. — Real  .estate  cannot  be  forfeited  to  another  which  the 
other  has  never  owned,  and  to  which  he  has  not  title,  because  of  a 
failure  to  pay  for  property  which  the  vendor  did  own,  and  to  which 
he  did  have  title.  Forfeitures  are  not  enforced  in  equity  and  are 
not  favored  in  law.     (Henry  v.  Mayer,  103.) 

VERDICT. 

Advisory.    See  Equity,  13. 

Concurrence   of   nine  jurors,   when   sufficient.     Bee  Constitutional 

Law,  1. 
Special.    See  Equity,  13. 

See  Equity,  8,  9. 

VERIFICATION. 

Effect  of.    See  Counties,  2. 
Necessity  for.    See  Pleadings,  20. 

VOTER. 

Qualifications  of.    See  Elections,  1,  2,  3. 

WAIVER.    See  Claim  and  Delivery,  1;  Taxes  and  Taxation,  2. 

WARRANTS.    See  Counties,  1,  2,  3,  4,  5,  6. 

WIFE'S   SEPARATE   ESTATE. 

Liability  for  husband's  debts.     See  Husband  and  Wife,  1. 

WOMAN'S    SUFFRAGE. 

Power  of  legislature  to  confer.    See  Elections,  1. 

WRIT   OF   ASSISTANCE. 

1.  Writ  op  Assistance — ^When  Proper — Mortgage — ^Foreclosure. — 
The  holder  of  a  sheriff's  deed  for  real  estate  purchased  under  a 
decree  of  foreclosure  of  a  mortgage  and  a  sale  of  the  mortgaged 
premises  has  a  right  to  a  writ  of  assistance  to  procure  possession 
of  the  premises  purchased,  as  against  all  persons  who  were  parties 
to  the  foreclosure  suit,  and  all  who  hold  unrler  authority  given 
by  such  parties  after  the  commencement  of  such  suit.  (Daggs  v. 
Wilson,  388.) 

See  Mortgages,  7. 
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